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1RRATA. 

Page  13. 1.  1*  for  plaintaiff,  read  plaintiff. 

16.  L  ao.  and  17.  L  5.  fir  plaintiff,  reU  defendant. 
%%.  in  the  marginal  note,  1.  7./*r  certificate,  resd  certificate. 
63*  last  line  but  one,  fir  on,  rtsd  an. 
131. 1. 13.  and  1  A- for  and  paying  the  condemnation-money  or  rendu- 

ing,  read  to  pay  the  condemnation  or  Tender. 
134-  ad  paragraph,  I.  i.for  York,  reed  Lancaster. 
146. 1 1.  fir  debt,  read  action. 
166.  in  marginal  note,  fir  44  Get,  3.  read  48  Git.  3. 

L  1.  /or  penalties,  rwd  duties. 
170.  L  5.  alter  the  word  "charged,-  add  these  words,  "under  th* 
48  G.  3.1.98.1. 8." 
last  line  bat  three,  fir  seventeen,  read  eighteen. 


CASES 

ARGUED  and  DETERMINED 

IN   THE 

Court  of  KINGs  BENCH, 


Michaelmas  Term, 

In  the  Fifty-eighth  Year  of  the  Reign  of  George  III. 


Thomas  and  Another  against  Courtnay.  (a)     rkruu,. 

A  SSUMPSIT  on  a  guarantee,  dated  the  13th  day  The  creditor! 

J*fy  1814,  whereby  the  defendant  guaranteed  to  ?££$^x 

the  plaintifi  the  payment  of  goods  to  be  sold  by  them  J^EE* 

to  Mem.  Baker  and  Son,  to  the  amount  of  150/.,  at  *»!.)  that  they 

would  accept 

twelve  monthf*  credit.  in  foil  sansfac-  - 

ttoa  of  their 
debts  twehre 
ahiUiags  In  the  pound,  payable  by  instalments,  and  would  release  him  from  all  demands ; 
one  of  the  creditors,  who  signed  for  the  whole  amount  of  his  debt,  held  at  the  time,  as 
a  security  for  part,  a  bill  of  exchange  drawn  by  the  debtor  and  accepted  by  a  third  per- 
son ;  the  money  due  on  this  bill  hiring  afterwards  been  paid  by  the  acceptor,  it  was 
balden  that  the  creditor  might  retain  it,  the  agreement  of  composition  not  containing 
any  stipulation  for  giving  up  securities,  and  the  effect  of  it  not  being  to  extinguish  the 
original  debt. 

(a)  The  Judges  of  this  Court  sat  at  Serjeant  la*  on  Monday  the 
myth  of  Ottafcr,  and  on  the  succeeding  days,  until  the  term,  and  heard 
this  and  srreral  of  the  following  cases  argued  by  counsel,  and  delivered 
their  opinions  as  upon  former  occasions,  (see  1  M.  &  S,  304.,  %M.& 
5. 1.) ;  and  the  Court  afterwards  gave  judgment  on  the  day  on  which 
the  cases  arc  now  reported. 

Vol.  I.  B  At 


Couhtmat, 


CASES  in  MICHAELMAS  TERM 

18 17.  At  the  trial  before  Lord  Ellenborough  C.  J.,  at  the 

-  London  sittings  after  last  Hilary  term,  it  appeared  that 

Thomas  °  .  ,      , 

against  goods  to  the  amount  mentioned  in  the  guarantee  had 
been  supplied  by  plaintiffs  to  Baker  and  Son ;  but  the 
-defence  was  that  the  plaintiffs,  (with  the  exception  of  a 
small  sum)  had  been  paid  by  Baker  and  Son,  under 
the  following  circumstances.  On  the  2d  March  18 14, 
the  plaintiffs,  together  with  the  other  creditors  of  Baker 
and  Son,  signed  an  agreement  (not  under  seal)  to  ac- 
cept, in  full  satisfaction  of  their  debts,  a  composition  of 
twelve  shillings  in  the  pound,  to  be  paid  by  the  pro- 
missory notes  of  Baker  and  Son,  at  six,  twelve,  fifteen, 
and  eighteen  months;  and  under  this  agreement, 
the  plaintiffs,  with  two  other  creditors,  were  appointed 
to  inspect  their  books,  accounts,  &c,  to  receive  all 
monies,  and  out  of  such  monies  to  provide  for  the 
payment  of  the  promissory  notes.  The  concluding 
clause  was  as  follows:  "  And  they  the  said  creditors 
ahull  and  will  accept  the  sums  secured  by  web  pro- 
ttisaory  notes  in  full  of  all  the  cfebts  due  to  then  from 
Baker  and  Son,  and  release  them  from  all  actions  and 
demands  from  the  beginning  of  the  world  to  the  said 
31st  day  of  December  last  past"  This,  agreement  did 
.not  contain  any  stipulation  for  giving  up  securities. 
On  the  3  ieV  December  18 id,  (the  day  mentioned  in 
the  agreement),  Baker  and  Son  owed  the  plaintiffs 
1295  J.  which  sum  was  written  opposite  their  names  at 
die  timf  they  signed  their  agreement,  and  for  which 
they  received  promissory  notes  at  the .  rate  of  twelve  shil- 
lings in  the  pound,  which  notes  were  intimately  paid. 
In  die  preceding  November,  the  plaintiffs  had  received 
from  Baker  and  Son  a  bill  of  exchange,  drawn  by  them, 
for  200/.,  and  accepted  by  a  Colonel  Grower.     This  bill 

had 
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had  become  due  and  was  dishonoured*  prior  to  the  3  ist         181 7- 
December  181 3,  and  then  and  at  the  date  of  the  agree* 

D  .  Thomas 

ment  remained  in  the  hands  of  the  plalntifis ;  but  in     ^  again* 

Feb.  i  8 1 5,  the  money  due  on  this  bill  was  received  by  the 
plaintiffs  from  Col.  Grower,  and  an  allowance  was  made 
by  them  in  their  account,  to  that  amount.  It  was  admit- 
ted that  if  the  money  received  by  the  plaintiffs  on:  Colo- 
nel Grower's  bill  was  to  be  considered  as  money  had  and 
received  by  them  to  the  use  of  Baker  and  Son,  it  would 
go  in  payment  of  the  goods  sold  under  the  guarantee* 
and  the  plaintiffs  would  not  be  entitled  *o  recover  be- 
yond the  smaller  sum ;  but  that  if  the  plaintiffs,  notwith- 
standing the  agreement,  were  entitled  to  retain  in  their' 
hands  the  produce  of  the  bill,  m  satisfaction  tff  the  old 
debt  due  from  Baker  arid  Son,  then  a  farther  sum 
would  remain  due  from  the  defendant  upon  thegua-' 
rantee.  Lord  Ellenborough  C.  J.  directed  the  jury  fa 
find  a  verdict  for  the  sfcialler  stfm,  with  liberty  to  motfe. 
Accordingly,  SktorUtt*  m  Eatier  term  last,  moved  to 
increase  the  verdict,  and  cited  Car  stairs  v.  Rolleston{a)* 
A  rule  nisi  was  granted;  against  which 

Marh/td  and  Bamewall  now  shewed  cause,  and 
contended  that  if  the  plaintiffi  could  have  the  benefit1, 
of.  twenty  shillings  in  the  pound,  in  consideration  of 
Colonel  Goner's  bill,  they  would  thereby  obtain  a  pre- 
ference over  the  other  creditors.  But  independently 
of  that,  where  a  party  agrees  in  common  with  other 
creditor  to  accept  a  certain  sum  m  full  satis&c** 
tion  of  hi*  demand,  if  he  heftds  a  security  he  must' be 
considered  as  holding  it  for' the  benefit  of  the insoHent, 

(*)5  7flMfc55.i.       '      . 
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1817*        It  is  of  the  very  nature  of  an  agreement  of  this  kind, 
'  that  if  there  be  a  surplus,  it  shall  result  for  the  benefit  of 

agasut  the  insolvent.  It  is  not  like  a  discharge  under  bank- 
ruptcy, where  a  man  has  his  certificate  and  only  a 
statutable  allowance.  It  may  be  admitted  that  a  re- 
lease to  the  drawer  of  a  bill  will  not  release  the  ac- 
ceptor; but  here  after  the  composition,  the  original 
debt  due  from  Baker  and  Son  was  no  longer  in  exist- 
ence, for  the  release  operated  as  an  extinguishment  of  it. 
In  Cockshott  v.  Bennetf  (a)  Ashhursti.  says,  "  The  debt 
was  annihilated  by  the  deed  of  composition ;"  and  then 
the  money  received  upon  the  bill  would  be  so  much 
money  received  for  the  use  of  Baker  and  Son.  It  may 
be  questionable,  whether  any  agreement  for  retaining 
the  securities  between  Baker  and  Son  and  the  Plain- 
tiffs unknown  to  the  other  creditors  could  be  sup- 
ported. Upon  the  principle  of  Cockshott  v.  Bennet 
it  could  not;  and  if  not,  then  the  Court  will  not 
imply  any  such  agreement.  And  they  relied  on  Stock 
v.  Mawsofu  (b) 

Scarlett  and  Campbell  contra.  The  case  of  Stock  v. 
Mawson  is  distinguishable;  for  that  proceeded  upon 
the  ground  that  the  securities  were  to  be  given  up. 
There  the  deed  after  releasing  Stock  contained  a  clause 
for  relinquishing  and  giving  up  to  him,  "  all  bonds, 
bills,  and  other  securities."  This  agreement  does  not 
contain  any  stipulation  that  any  security  shall  be 
given  up.  It  is  a  fallacy  then  to  treat  this  bill  as  con- 
stituting part  of  the  effects  of  Baker  and  Son :  it  was 
the  property  of  the  holder.  And  indeed  Baker  and 
Son  never  have  demanded  the  bill;  but  this  claim  is 

(«]  a  T.  M.  7*6 "  (*)  i  Am.  irPulL  »86. 
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set  up  by  the  guarantee.     The  case  might  have  been        1817* 
different  if,  as  in  Stock  v.  Mawson,  there  had  been  a 
specific  contract;  for  then,  according  to  the  authority 
of  that  case,  the  parties  would  have  been  bound  by 
their  agreement. 

Lord  Ellenborough  C.J.  My  mind  has  at  last 
attained  that  conviction,  which  an  imperfect  view  of 
this  case  alone  prevented  it  from  attaining  before. 
Hie  manifest  intention  of  the  agreement  between  these 
parties  was,  that  the  Plaintiffs  were  to  receive  twelve 
shillings  in  the  pound  on  the  amount  of  their  debt. 
The  first  question  is,  What  was  that  debt?  Originally, 
and  before  it  was  reduced  by  the  payment  of  Colonel 
Goner's  bill,  it  amounted  to  1295/.  That  bill  was  not 
productive  at  first;  but  as  soon  as  the  money  due  upon 
it  was  received,  it  had  the  effect  of  striking  out  206JL 
from  the  amount  of  the  debt,  and  thereby  reduced  it 
to  1095&  0°  *h*t  gum  twelve  shillings  in  the  pound 
was  to  be  received  and  no  more.  It  is  clear,  then, 
that  the  Plaintiffs  would  have  been  overpaid  if  they 
had  retained  the  twelve  shillings  in  the  pound  upon 
the  whole  of  the  debt  as  it  stood  originally.  But  it 
appears,  that  as  far  as  respects  the  200/.  an  allowance 
has  been  made  by  them  for  that  sum  in  their  account. 
The  case  therefore  stands  as  if  the  debt  had  originally 
amounted  only  to  1095/.  The  only  question  then  is, 
have  the  Plaintiffs  received  more  than  twelve  shillings 
in  the  pound  upon  that  sum  ?  It  appears  clearly  they 
have  not 

Bayley  J.     I  am  entirely  of   the  same  opinion. 
The  fair  meaning  of  such  an  agreement  as  this  is,  that 

B  S  Baler 
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181 7-  Baker  and  Son  should  not  be  forced  to  pay  more  than 

1  twelve  shillings  in  the  pound  ori  the  amount  of  their 

aganst  debts  to  the  different  persons  who  signed  the  agree- 

Cooethat.  men^    jf  j|  cou\d  have  b^n  ma<je  out  that  Colonel 

Gamer  had  a  remedy  over  against  Baker  and  Son,  that 
might  have  varied  the  case  and  brought  it  within  the 
range  of  Stock  v.  Mafosoti.  The  principle  of  that  case 
was,  that  if  Mawson  had  been  suffered  to  retain  in  his 
possession  the  money  which  he  had  raised  on  the  bills 
given  by  Stocky  he  would  have  got  more  than  eight 
shillings  in  the  pound  out  of  Stock's  effects,  by  the 
amount  of  those  bills  which  under  the  agreement  Mawson 
was  to  restore  and  to  give  up  to  Stock.  That  was  the 
plain  principle  on  which  that  case  proceeded*  But  there 
is  nothing  in  the  present  agreement  from  the  beginning 
to  the  tod  which  stipulates  for  the  relinquishing  and 
giving  up  of  any  security.  •  The  only  meaning  of  these 
parties  was,  that  Baker  and  Son  should  not  be  bound 
to  pay  more  than  twelve  shillings  in  the  pound  on  any 
one  pound  of  the  debt  to  any  of  the  creditors.  The 
debt  was  originally  1295?.  for  200/.  of  which  the 
plaintiff  held  a  security,  but  no  security  for  the  re- 
mainder. If  Colonel  Goner's  bill  had  been  an  avail- 
able security  when  the  agreement  was  signed,  it  would 
.have  struck  out  two  hundred  entire  pounds  from  the 
amount  of  the  debt  at  that  time.  But  it  was  then  un- 
certain whether  any  thing  would  be  recovered  upon  it 
or  not,  and  therefore  the  plaintiffs  claimed,  for  1295/. 
■  By  reason  of  subsequent  events,  they  do  get  from 
another  quarter  twenty  shillings  in  the  pound  on  the 
two  hundred  pounds,  which  leaves  the  debt  as  if  it  had 
originally  been  1095&,  and  on  that  sum  only  have  the 
plaintiffs  received  twelve  shillings  in  the  pound.  It 
8  appears 
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appears  to  mo,  therefore,  that  they  have  a  full  right  to  IS  17- 

retain    the   twenty  shillings  in   the  pound  upon  the  — — 

original  security.  egAat 


Abbott  J.  The  questiou  turns  on  the  meaning  and 
effect  of  the  written  instrument  which  now  lies  before 
me.  It  appears  that  Baker  and  Son  agreed  with  certain 
persons  to  be  discharged  from  their  debts  on  payment 
of  twelve  shillings  in  the  pound  secured  by  their  pro- 
missory notes,  and  the  agreement  contains  a  provision 
for  certain  inspectors  who  were  to  receive  the  monies 
and  to  manage  the  trust  There  is  not  in  this  written 
instrument  any  express  reservation  of  securities;  nor  is 
there  in  this,  as  there  was  in  Stock  v.  Mawson,  any  ex- 
press declaration  thqt  the  securities  should  be  assigned 
over.  But  it  has  been  contended  that  the  Court  must 
understand  a  virtual  assignment  to  Baker  and  Son  of 
all  the  securities  which  any  of  the  creditors  might  hold 
at  the  time  when  the  agreement  was  signed,  and  it  is 
said,  that  if  this  construction  is  not  put  on  the  instrument, 
one  creditor  may  obtain  more  than  another.  I  cannot, 
however,  say  that  it  was  the  clear  intention  of  these 
parties,  that  all  the  creditors  were  to  receive  equally.  It 
is  clear  that  they  were  not.  to  receive  from  Baker  and 
Son  more  than  twelve  shillings  in  the  pound-  I  caiv- 
not  aay  that  it  was  the .  intention  that ,  any  one  of. the 
creditors  holding  a  security,  which  might  turn  opt  to 
be  an  available  security,  should  give  it  up  for  the  bene- 
fit of  Baker  and  Son,  or  their  creditors*  I  rather  think 
if  such  had  been  the  intention  of  the  parties,  they 
would  have  framed  the  agreement  accordingly.  But 
not  having  done  so,  I  think  the  plaintiffs  are  entitled  to 
the  benefit  of  the  security  which  they  held. 

B  4  Holroyd 
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1817*  Holroyd  J.     By  this  agreement  it  is  not  expressed 

— -        that  any  security  which  a  creditor  holds  for  part  of  his 
Thomas 

against        debt  shall  be  given  up.     There  being  no  such  express 

COUKTMAT.  .  ,        t  -  ... 

agreement,  the  question  is,  whether  from  what  is  stipu- 
lated we  can  infer  that  such  was  the  intention  of  the 
parties.  It  is  stipulated  that  the  creditors  shall  receive 
the  promissory  notes  of  Baker  and  Son  in  full  satis- 
faction of  their  debts,  and  shall  and  will  release  them 
from  all  the  debts ;  but  this  stipulation  by  no  means 
implies  that  the  creditors  were  to  give  up  such  securi- 
ties as  they  might  hold  at  the  time  of  the  agreement 
The  only  question  then  is,  whether  this  agreement 
amounted  to  an  extinguishment  of  the  debt  due  from 
Baker  and  Son.  In  the  first  place,  it  may  be  remarked 
that  the  instrument  is  not  in  its  terms  an  actual  release ; 
for  it  is  not  immediate,  but  prospective  only,  the  lan- 
guage being  that  the  creditors  "  shall  and  will  release 
Baker  and  Son."  Would  it  then  operate  as  a  release 
in  law  ?  Now  a  covenant  not  to  sue  will  amount  to  a 
release  only  to  the  party  with  whom  it  is  made,  but  will 
not  operate  as  a  discharge  to  other  persons  who  may  be 
jointly  liable;  but  this  agreement  is  not  under  seal: 
how  then  could  it  operate  as  a  release  ?  There  being 
then  no  express  stipulation  for  giving  up  securities,  and 
nothing  whence  such  a  stipulation  can  be  implied,  and 
the  effect  of  the  agreement  not  being  to  extinguish  the 
debt  t  I  think  the  creditors  were  entitled  to  hold  their 
securities,  and  consequently  that  tbe  plaintiffs  are  en- 
titled to  retain  the  eight  shillings  beyond  the  twelve 
shillings  upon  the  amount  of  their  security. 

Rule  absolute. 
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Wildman  against  Glossop.  (a) 

J)ECLARATION  that  plaintiff  was  possessed  of  a  where  the  con- 
large  quantity  of  head-matter  and  sperm  oil,  and  JJJJJ  JjJ1^ 

that  he  bargained  with  the  defendant  to  sell  to  him.  pkfotjffhad 

bargained  and 
and  the  defendant  agreed  to  buy  of  plaintiff  all  the  said  "Id,  and  de- 
head-matter  and  sperm  oil  at  a  certain  rate  or  price,  to  tobuy  » 2rge 
wit,  the  rate  or  price  of  69I.  1 8$.  pd.  per  ton,  to  be  taken  2^Mtter 
away  by  the  defendant  in  fourteen  days  then  next  foi-  wWch^0'1, 
lowing  and  paid  for  by  his  acceptance  at  four  months;  *fterwards  at- 

o*  ^  '  ^  certained  to  be 

and  in  consideration  thereof  and  also  in  consideration  agtrenqoan- 

that  plaintiff  had  promised  the  defendant  to  permit  him  contract  proved 

to  take  away  the  said  head-matter  and  sperm  oil,  defen-  JJ^astVaii 

dant  promised  the  plaintiff  to  take  away  the  said  head-  ^^^r 

matter  and  sperm  oil  in  the  time  aforesaid,  and  to  pay  P*  ihif'iu: 

^  ^  \J    mm:  Held  that 

him  for  the  same  at  the  rate  and  in  manner  aforesaid*  this  was  no 
And  the  plaintiff  further  saith  that  afterwards,  to  wit,  on 
&c.  the  quantity  of  the  said  head-matter  and  sperm  oil 
so  purchased  by  the  defendant  as  aforesaid  was  found 
to  be,  and  was  a  certain  large  quantity,  to  wit,  threq 
hundred  and  fifteen  tons  and  one  hundred  and  twenty 
two  gallons,  and  that  the  price  thereof  at  and  after  the 
rate  aforesaid  amounted  to  a  large  sum  of  money,  to 
wit,  the  sum  of  22,064/.  25,  4<L  Averment  that  plaintiff 
was,  from  the  time  of  the  sale  and  promise  of  plaintiff 
until  and  at  the  end  of  the  fourteen  days  which  have  long 
since  expired,  ready  and  willing  to  permit  and  would 
have  permitted  defendant  to  take  away  the  said  head- 
matter  and  sperm  oil.  Breach,  That  defendant  did  not 
nor  would  in  the  said  fourteen  days  or  at  any  time  after- 

(«)  Came  was  shewn  at  Serjeants'  In*. 

wards 
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1817*         wards  take  away  the  said  head-matter  and  sperm  oil, 
~ ~ ~         nor  did  nor  would  pay  for  the  same,  by  means  where- 

WlLDMAN  "  ' 

gainst  of  plaintiff  not  only  lo$t  great  gains  which  would  have 
arisen  from  the  performance  by  the  defendant  of  his 
promise,  but  also  thereby  he  the  plaintiff  was  obliged  to 
and  did  necessarily  sell  the  said  head-matter  and  sperm 
oil  for  a  much  less  sum  of  money  than  22,064/.  25.  4<f. 
to  wit,  for  the  sum  of  19,700/.  only,  and  plaintiff  hath 
by  means  of  the  premises  been  put  to  great  charges  for 
wharfage  of  the  said  head -matter  and  sperm  oil,  and 
about  the  selling  of  the  same.  The  second  count 
stated  that  plaintiff  was  possessed  of  a  certain  other 
large  quantity  of  head-matter  and  sperm  oil,  that  he 
bargained  with  the  defendant  to  sell  him  all  the  said 
last  mentioned  head-matter  and  sperm  oil  at  69/.  85.  yd. 
per  ton  to  be  taken  away  by  defendant  in  14  days  and 
paid  for  by  his  acceptance  at  four  months,  &c.  as  in 
the  first  count.  There  were  other  counts  for  goods 
bargained  and  sold,  and  goods  sold  and  delivered,  and 
the  usual  money  counts.  Plea,  non  assumpsit.  At  the 
trial  before  Lord  Elleriborough  C.  J,  at  the  London  sit- 
tings after  last  Hilary  terra,  the  plaintiff  proved  his 
case,  except  that  the  contract  of  sale  given  in  evi- 
dence was,  "  for  all  the  head-matter  and  spermaceti  oil 
per  the  JVildman"  whereupon  it  was  objected  that  this 
was  a  variance,  the  contract  stated  being  for  oil  gene- 
rally, and  that  proved  for  oil  by  a  particular  ship ;  but 
Lord  Ettenborough  C.  J.  overruled  the  objection,  and  a 
verdict  was  found  for  the  plaintiff.  Taday,  in  Easter 
term,  obtained  a  rule  nisi  for  a  new  trial ;  against  which 

Scarlett  now  shewed  cause,  and  contended  that  there 
was  not  any  variance ;  that  the  contract  stated  in  the 

declar- 


G  Lessor. 


in  the  Fifty-eighth  Yeah  of  GEORGE  III*  11 

declaration  was    proved  with   something    additional,         1817. 
which  neither  qualified  or  altered  it,  viz.  that  the  oil        — 

WlLDMAK 

purchased  was  oil  by  a  ship  called  the  Wildman,  which         ngainU 
was  perfectly  consistent  with  the  contract  declared  on ; 
and  he  cited  Cotterill  v.  Cuff{a)9  where  the  declaration 
stated  that  in  consideration  that  defendant  had  agreed 
to  bay  certain  bacon,  defendant  undertook  that  it  was 
prime  bacon :  the  contract  proved  was  prime  singed 
bacon ;  and  it  was  insisted  that  that  was  a  variance,  it 
being  an  essential  ingredient  of  the  contract  that  the 
bacon  should  be  singed ;  but  the  Court  held  it  sufficient 
to  state  so  much  of  the  contract  as  related  to  the  point 
of  which    plaintiff  complained.       In    Gladstone    v. 
Neale  (£),  the  contract  slated  in  the  declaration  was  for 
a  large  quantity,  to  wit,  eight  tons  of  hemp ;  the  terms 
of  the  contract  proved  was  for  about  eight  tons :   this 
was  held  to  be  no  variance,  the  quantity  having  been 
ascertained  before  action  brought  to  be  eight  tons ;  and 
Le  Blanc  J.  there  suggests,  as  a  more  correct  mode  of 
declaring,  the  very  form  adopted  in  this  case. 

Toddy  contra.  By  the  terms  of  this  contract,  the 
defendant  was  not  bound  to  take  any  oil  except  such 
as  came  by  the  Wildman ;  but  according  to  the  con- 
tract stated  in  the  declaration,  he  is  called  upon  to 
accept  any  oil  belonging  to  the  plaintiff.  The  declar- 
ation does  not  in  the  commencement  state  any  definite 
quantity  as  in  CbtteriU  v.  Cuff  and  Gladstone  v. 
Neale,  but  afterwards  says,  that  the  quantity  was 
found  to  be  two  hundred  and  eighteen  tons;  but  it 
does  not  shew  that  that  quantity  was  per  Wildman ; 
and  that  description  may  have  been  used  by  the  parties 
to  denote  a  particular  quality  of  oil  expected  by  that 

(*)  4  Taunt.  485.  (*)  13  Eut}  410. 

ship, 
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18 1 7*  ship*  or  as  a  specific  mode  of  measuring  the  quantity, 

-  that  if,  so  much  as  the  Wildman  was  capable  of  con- 

WlLDMAN  .     .                                                               ,                  ...... 

against  taining  or  actually  brought;  taking  it  in  either  sense  it 


Glossof. 


was  an  essential  part  of  the  contract. 

Lord  Ellenborough  C.  J.  My  opinion  is  con-  * 
firmed  by  reflection  and  looking  at  the  authorities. 
The  party  was  in  a  condition  to  perform  the  contract 
at  the  time  when  it  was  made,  and  when  the  article 
was  to  be  delivered.  The  objection  is  not  an  objection 
on  the  ground  of  a  variance,  because  there  is  no  con- 
trariety between  the  statement  and  proof;  the  only 
question  is,  whether  the  statement  in  the  declaration 
is  sufficient.  This  appears  to  me  to  be  an  objection 
(if  any)  on  demurrer,  and  not  at  nisi  prius.  The  word 
certain  has  been  too  narrowly  construed;  it, may  either 
mean  a  definite  or  indefinite  quantity.  If  the  declar- 
ation had  been  in  Latin,  and  the  word  quondam  had 
been  used,  there  would  have  been  no  objection.  The 
word  certain  must  in  a  variety  of  cases  refer  to  an 
indefinite  quantity  at  the  time  of  the  contract  made, 
and  must  mean  a  quantity  which  is  to  be  ascertained 
according  to  the  maxim,  Id  certum  est  quod  certum  reddi 
potest  According  to  the  argument,  a  count  for  use 
and  occupation  of  certain  premises  without  further 

description,  as  Boreham  meadow,  would  be  bad. 

• 

Bayley  J.  I  am  clearly  of  opinion  that  there  is  no 
variance  between  the  allegation  and  the  proof.  Every 
allegation  in  the  declaration  is  proved.  It  does  not 
appear  that  there  is  any  qualification  or  condition  at- 
tached to  the  contract  by  the  evidence.  The  declar- 
ation states,  the  Defendant  to  be  possessed  of  a  certain 
quantity  of  head-matter  and  sperm  oil ;  that  is  proved. 

The 
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The  declaration  then  states,    that  plaintaiff  sold  to  de-         1817* 


WlLDMAN 


fendant  all  the  said  head-matter  or  sperm  oil  at  a  certain 

rate  or  price ;  that  is  proved.    It  then  states  that  the        <*%**»* 

quantity  purchased  by  Defendant  was  found  to  be  a 

certain  large  quantity,  viz.  two  hundred  and  fifteen 

tons  and  so  many  gallons ;  that  also  is  proved.    The 

defendant  must  contend  that  a  certain  quantity  must 

of  necessity  mean  more  or  less  than  that  contained  in 

the  Wildman.     If  it  can  be  confined  to  the  quantity 

contained  in  the  Wildman,  it  will  do*    I  think  therefore 

there  is  no  ground  for  this  objection. 

Abbott  J.  I  am  of  opinion  that  the  declaration 
was  supported  by  the  evidence.  The  declaration  states 
that  plaintiff  was  possessed  of  a  large  quantity  of 
head  matter  and  sperm  oil,  and  that  he  bargained  with 
defendant  to  sell  to  him  all  the  said  head-matter  and 
sperm  oil  at  a  certain  price,  to  be  taken  away  by  De- 
fendant in  fourteen  days,  and  paid  for  by  his  accept* 
ance  at  four  months,  &&  and  the  question  is,  whether 
these  allegations  were  proved.  It  was  not  necessary 
that  the  plaintiff  should  define  the  place  where  the  oil 
was  at  the  time  of  the  contract.  The  objection,  if  any, 
should  have  been  taken  either  on  demurrer  or  in  arrest 
of  judgment.  The  only  question  that  could  arise  at 
nisi  prius  was  whether  the  declaration  was  well  proved. 
The  Plaintiff  has  proved  all  that  the  declaration  alleges, 
and  more ;  namely,  that  it  was  oil  by  the  Wildman.  Now 
whether  this  was  oil  which  at  the  time  of  the  contract 
was  on  board  the  Wildman,  or  had  been  previously  im- 
ported, I  do  not  know.  But  the  objection  to  the  decla- 
ration, if  material,  ought  to  have  been  raised  in  a  dif- 
ferent way,  and  cannot  be  considered  as  a  variance, 

in- 
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against 
Gloisof. 


inasmuch  as  the  term  in  the  contract  not  stated  in  the 
declaration,  does  not  qualify  or  annex  any  condition  to, 
that  which  is  stated. 


Holroyd  J.  concurred. 


Rule  discharged. 


Thursday, 
Xvu.  6th. 

yf.,i  foreign 
merchant,  em- 
ploys B.  to  pur- 
chase goods  on 
commission;  the 
vendors  (with 
the  knowledge 
that  the  pur- 
chases were 
made  on  ac- 
count of  A.) 
make  out  the 
invoices  to  B.} 
and  take  in 
payment  his 
acceptances, 
payable  at  six 
months:    Held, 
first,  that  there 
was  no  contract 
of  sale  as  be- 
tween A.  and 
B.\  and,  ad,  if 
any  such  con- 
tract existed, 
that  B.  could 
maintain  no 
action  againt  A. 
before  the  shx 
months  expired. 


Seymour  against  Pychxau.  (a) 

A  CTION  for  goods  sold  and  delivered.  At  the  trial 
before  Lord  EUenborough  C.  J.  at  the  London  sit- 
tings after  Hilary  term,  it  appeared  that  the  defend- 
ant, a  foreigner,  came  to  England  in  1815,  recom- 
mended to  the  plaintiff,  whom  he  directed  to  purchase 
for  him  a  large  quantity  of  goods  to  be  afterwards  ex- 
ported on  the  defendant's  account ;  upon  these  pur- 
chases the  plaintiff  was  to  have  a  commission.  The 
invoices  were  all  made  out  in  the  plaintiff's  name,  and 
he  also  gave  to  the  vendor  his  acceptances  payable  in 
six  months  for  the  amount  of  the  goods  purchased.  At 
the  time  of  the  purchase  the  vendor  of  the  goods  knew 
that  they  were  purchased  on  account  of  the  defendant. 
Before  any  of  these  acceptances  became  due  the  plain- 
tiff commenced  the  present  action,  pending  which  he 
became  bankrupt  His  assignees  continued  to  sue  in 
his  name,  the  defendant  having  been  held  to  bail. 
Lord  Ellenborough  C.  J.  was  of  opinion '  that  the 
plaintiff  was  a  mere  agent  of  the  defendant,  and 
that  the  facts  furnished  no  evidence  of  a  contract  of 
sale  as  between  them ;  and  the  plaintiff  was  nonsuited. 
Gurnetfj  in  Easter  term,  obtained  a  rule  nisi  for  setting 
aside  the  rjpnsuit;  and 


(0)  Cause  was  shewn  at  Serjeant?  Inn. 


Scarlett 


Pyciilah. 
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Scarlett  (BicJiardson  was  with  him)  now  shewed  cause,  1817. 
and  contended,  that  there  was  no  evidence  of  the  parties  ■  ■ 
in  this  cause  standing  in  the  relation  of  vendor  and  against 
vendee,  but  that  the  fact  of  the  plaintiff's  having  con- 
tracted for  a  commission  on  the  purchases,  was  decisive, 
to  shew  that  in  this  transaction,  as  far  as  the  defendant 
was  concerned,  the  plaintiff  was  a  mere  agent :  the  com- 
mission was  the  price  he  was  to  be  paid  for  his  agency. 
The  original  sellers  might  have  sued  the  defendant  for 
the  price  of  the  goods,  if  they  had  not  made  their  elec- 
tion to  give  credit  to  the  plaintiff:  by  that  act  they 
have  discharged  the  defendant  from  any  claim  on  their 
part;  but  it  was  not  competent  to  them,  by  any  act  of 
theirs,  to  alter  the  relation  of  these  parties.  The  plain- 
tiff made  die  purchases  as  the  agent  of  the  defendant ; 
and  there  is  no  evidence  whatever  of  any  contract  of 
sale  as  between  them.  Secondly,  But  assuming  that 
it  were  otherwise,  §till,  as  there  is  no  evidence  of  the 
defendant's  having  agreed  to  pay  immediately,  he  must 
be  taken  to  have  agreed  to  pay  on  the  term  of  the  ori- 
ginal purchase,  i.  e.  by  bill  at  six  months,  and  then  the 
action  waa  commenced  too  soon. 

Gurney,  Lames,  and  Puller,  contra.  The  cases  of 
Patterson  v.  Gandasequi  (a)  and  Addison  v.  Same  (£), 
are  decisive  to  shew  that  where  the  original  seller, 
knowing  the  principal,  elects  to  give  credit  to  the  agent, 
he  cannot,  after  such  election,  sue  the  principal.  The 
original  seller  in  this  case,  with  a  full  knowledge  that 
Pycfdau  was  the  principal,  gave  credit  to  Seymour,  and 
thereby  discharged  Pychlau  from  any  claim  on  their 
part :  the  good3  then  became  the  property  of  Seymour  on 

(«)  15  Rnst%  6z.  (/')  4  Ti»nt.  574- 

their 
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1817*         their  delivery  to  him ;  he  ships  them  on  account  of  the 
""^ — "        defendant.  Did  he  intend  them  as  a  gift?  The  evidence 

Skymou* 

sgainh  affords  no  such  inference ;  and  if  so,  upon  what  terms 
were  they  delivered  to  the  defendant?  Solely  on  the  ex- 
pectation of  being  paid  their  value:  or  in  other  words 
on  a  contract  of  sale  ;  and  nothing  being  said  as  to 
credit,  and  there  being  no  specific  usage  of  trade  on 
the  subject,  they  must  be  taken  as  sold  at  a  ready 
money  price. 

Lord  Ellenborough  C.  J.  To  entitle  the  Plaintiff 
to  recover,  he  must  establish  two  points;  first,  that 
there  was  a  contract  of  buying  and  selling,  and  that 
the  relation  of  buyer  and  seller  subsisted  between  him 
and  the  defendant;  and  secondly,  that  such  contract 
was  for  a  present  price  demandable  instanter:  I  think 
the  plaintiff  has  failed  in  both  points.  There  is  not 
one  feature  in  the  case  to  shew  that  the  plaintiff 
was  to  buy  in  order  to  assume  the  character  of  seller 
to  the  defendant;  the  relation  between  the  parties  is 
this:  the  plaintiff  coming  from  Russia,  wants  the  ac- 
commodation of  a  person  in  this  country  to  become 
responsible  for  him;  the  defendant  is  to  pay  to  the 
plaintiff  a  commission  for  the  service  done;  when  a 
person  pays  another  commission,  such  other  person 
stands  in  the  relation  of  factor  or  agent,  but  this  com- 
mission is  to  be  paid  when  he  has  performed  the  duty : 
what  is  the  duty?  to  pay  for  the  goods;  then  if  the 
defendant  is  now  liable  to  the  plaintiff  for  the  debt,  he 
does  not  derive  the  benefit  intended  to  be  earned  by 
the  payment  of  commission.  Upon  the  latter  point, 
there  is  not  any  pretence  for  saying  that  the  price  is 
demandable  instanter.  Let  us  look  at  the  reason  of 
6  the 


Pyculau. 
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the  thing;  the  defendant  wants  credit,  and  yet  he  is  1817* 
called  upon  to  pay  his  agent  immediately.  The  — — 
plaintiff  was  to  pay- by  a  bill  at  six  months;  when  he  agaimt 
has  paid  that  bill,  then  he  may  sue  die  defendant,  and 
not  before.  If  it  were  otherwise,  the  plaintiff  would 
be  placed  in  a  worse  situation  with  respect  to  bis  agent, 
than  he  would  with  respect  to  the  seller.  I  think 
therefore  that  as  there  was  not  in  this  case  any  thing 
to  import  a  contract  of  buying  and  selling,  and  as 
immediate  payment  was  contrary  to  the  nature  of  the 
thing  and  the  expediency  of  the  parties,  and  as  there 
was  not  any  express  stipulation  to  that  effect,  the 
plaintiff  has  failed  in  both  points. 

Bayley  J.  I  think  the  Nonsuit  was  right  on  both 
grounds.  If  it  were  otherwise,  great  injustice  would 
result  in  this  particular  case;  inasmuch  as  this  action 
being  brought  for  the  benefit  of  the  assignees  of 
Seymour,  the  money  when  recovered  will  form  a  fund 
for  the  general  creditors,  and  not  for  the  benefit  of  the 
sellers  of  the  goods.  The  real  and  true  character  of 
these  parties  was  this:  the  defendant  was  to  be  the 
purchaser,  the  plaintiff  the  mere  agent  in  the  procur- 
ing of  the  goods,  pledging  his  credit  not  generally  as 
broker,  but  in  a  special  way,  viz.  by  guaranteeing,  by 
bis  acceptances,  the  payment  of  the  goods.  That 
distinguishes  this  from  Patterson  v.  Gandaseqtri  and 
Addison  v.  Gandasequi.  In  those  cases  the  seller  had  an 
option  to  look  either  to  the  middle  man  or  to  the 
principal;  they  thought  it  best  to  look  to  the  middle 
man,  and  they  were  held  bound  by  that  election  and 
no  farther.  In  this  case,  the  sellers  had  Seymour  liable  . 
V«.I.      .    ■         ■        C  by 
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1817-  by  his  acceptances  at  all  events.  The  character  of  the 
.  transaction  then  was  this,  that  Seymour  was  the  mere 

against  agent,  and  Puchlau  the  person  for  whose  benefit  these 
goods  were  bought.  Then  what  is  there  to  shew  that 
PyMau  was  to  have  these  goods  on  different  terms 
than  Seymour  was  to  have  them  from  the  sellers;  if 
Seymour  was  to  have  six  months9  credit,  the  fair  in- 
ference is,  that  if  he  can  be  considered  a  seller  at  aU, 
lie  must  be  considered  as  selling  upon  the  terms  of  his 
original  purchase. 

Abbott  J.  I  think  the  nonsuit  was  right.  This  was 
an  action  fof  goods  sold  and  delivered,  and  if  the  par- 
ties  did  not  stand  in  the  relation  of  seller  and  buyei*, 
this  action  cannot  be  maintained.  And  farther,  if  the 
goods  had  been  sold  upon  credit,  this  action  could  only 
be  maintained  at  the  end  of  six  months.  There  has 
been  much  argument  to  shew  that  the  original  vendors 
could  not  sue  PyMau.  I  will  not  give  any  opinion  on 
that  point,  because  those  persons  are  not  now  before 
the  Court;  and  I  feel  great  reluctance  in  saying  any 
thing  which  might  prejudice  their  case.  Seymour  may 
have  been  a  principal  and  purchaser  as  far  as  respects 
the  original  sellers,  and  yet  an  agent  as  between  him  and 
PyMau  the  defendant,  and  this  appears  to  roe  to  have 
been  his  true  character;  he  was  the  agent  of  Pychlau, 
pledging  his  credit  for  the  benefit  of  Pychlau,  and  to 
have  a  commission  for  his  trouble.  On  the  other 
ground,  I  cannot  think,  if  Seymour  is  to  be  considered 
as  a  seller,  that  this  can  be  considered  as  a  sale  for 
ready  money.  I  cannot  conceive  why  the  plaintiff 
should  enter  into  *uch  an  engagement.  If  be  had 
ready  money,  he  would  have  paid  it  instantly,   and 

there* 
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'thereby  have  procured  the  goods  at  a  cheaper  rate.    It 

i;  unnecessary  to  say  what  was  the  precise  situation  in 

which  Seymour  stood  with  respect  Pjjchlau.    I  should         qaha 

rather  say  he  was  the  agent;  but  if  seller,  he  was  a 

seller  on  credit  for  six  months.     On  either  view  of  the 

case^  the  nonsuit  is  proper. 

Holroyd  J.  I  am  of  the  same  opinion,  that  the 
nonsuit  was  right:  and  on  the  question  whether  the 
action  could  lie  before  the  expiration  of  six  months,  I 
think  the  argument  of  my  Brother  Abbott  is  quite  con- 
clusive. Seymour  was  in  this  transaction  merely  the 
agent  of  Pychlau,  although  he  may  have  made  himself 
responsible  to  the  sellers  as  principal;  but  if  it  were 
otherwise,  and  this  could  be  considered  as  a  sale  from 
the  owners  of  the  goods  to  Seymour,  and  then  a  resale 
by  Seymour  to  Pychlau,  still  it  must  have  been  a  resale 
on  the  same  credit  on  which  Seymour  himself  had 
bought  the  goods;  because  otherwise  Pycklau  would 
have  been  paying  a  commission  for  nothing. 

Rule  discharged. 


Nelson  against  Whittall.  (a)  rims**,, 

Nuv.  6th. 

ACTION  by  indorsee  against   the  defendant,    as  in  an  action  on 

xJL         ,~  .aaajl  » promissory 

maker  of  a  promissory  note,    attested  by  one  note,  the  sub- 
W.  Robson  as  subscribing  witness.    At  the  trial  before  ^^M%g 

proof  of  hit 
kandVwritiof,  and,  that  the  defendant  was  present  when  the  note  was  prepared,  is  suf- 
ficient without  proving  the  hand-writing  of  the  defendant,    jgwr  if  proof  of  subscrib- 
ing witness's  hand-wrlthig  alone  would  have  been  sufficient. 

(*)  Cause  was  shewn  at  Serjeants'  Inn. 

C  2  Bayky 
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181 7.  BayleyJ.  at  the  last  Spring  assizes  for  the  county  of 
"~—  York,  Robson  the  subscribing  witness  being  dead, 
against  the  plaintiff  gave  evidence  of  his  handwriting,  and 
further  that  the  defendant  was  present  in  the  room 
when  the  note  was  prepared  by  Robson,  but  no  evi- 
dence whatever  was  given  of  the  Defendant's  hand- 
writing. The  learned  Judge  doubted  whether  the 
plaintiff  ought  not  to  have  gone  further,  and  have 
shewn  that  the  defendant  was  the  person  who  signed 
the  note  and  whose  signature  was  attested  by  the  sub- 
scribing witness,  and  he  therefore  nonsuited  the  plain- 
tiff, with  liberty  to  move  for  a  rule  to  set  aside  the 
nonsuit,  and  to  enter  a  verdict  for  the  amount  of  the 
note.  Accordingly  J.  Williams,  in  last  Easier  term, 
obtained  a  role  nisi  for  that  purpose,  against  which 

Tindal  now  shewed  cause.  To  prove  the  execution 
bf  deeds  where  the  attesting  witness  is  dead,  or  beyond 
the  jurisdiction  of  the  Court,  proof  of  his  hand-writing 
is  sufficient ;  but  there  is  no  case  where  that  has  been 
held  sufficient  in  the  instance  of  a  writing  not  under 
seal.  The  attesting  witness  to  a  deed  undertakes  to 
prove  something  beyond  the  mere  signature,  viz.  that 
the  instrument  was  sealed  and  delivered;  which  in 
their  nature  are  of  the  very  essence  of  the  deed,  but  it 
is  different  where  the  instrument  derives  its  obligation 
merely  from  the  signature  of  the  party. 

Lord  Ellenborough  C.  J.  It  has  been  the  constant 
practice,  in  cases  where  the  subscribing  witness  is 
dead,  never  to  look  at  any  thing  beyond  proof  of  the 
hand-writing  of  the  witness,  and  I  should  think,  that 
in  all  cases  it  is  prima  facie  evidence  of  the  instrument 
Jiaving  been  executed  by  the  person  whose  name  it 

bears. 
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bears.     The  question,  however,  may  perhaps  admit  of        1817- 

some  doubt ;   but  it  does  not  distinctly  arise  in  this         _ 

*  Nelson 

case;  for  here  it  was  in  evidence,  that  the  defendant     ^igafost 
was  present  when  the  note  was  prepared,  and  that  is 
sufficient  to  connect  him  with  the  instrument. 


WlUTTALL. 


Bayley  J.  It  is  laid  down  in  Mr.  Phillippsfs  Treatise 
on  the  Law  of  Evidence,  that  proof  of  the  hand-  - 
writing  of  the  attesting  witness,  is  in  all  cases  sufficient. 
I  always  felt  this  difficulty,  that  that  proof  alone  does 
not  connect  the  defendant  with  the  note.  If  the 
attesting  witness  himself  gave  evidence,  he  would  prove, 
not  merely  that  the  instrument  was  executed,  but  the 
identity  of  the  person  so  executing  it ;  but  the  proof 
of  the  handwriting  of  the  attesting  witness  establishes 
merely  that  some  person  assuming  the  name  which  the 
instrument  purports  to  bear,  executed  it;  and  it  does  not 
go  to  establish  the  identity  of  that  person,  and  in  that 
respect  the  proof  seems  to  me  defective.  In  this  case, 
however,  there  is  evidence  sufficient  to  connect  the 
defendant  with  the  note;  for  he  was  present  in  the 
room  when  it  was  prepared.  It  was  held  by  Lord 
Kenyan,  in  the  case  of  a  bond  (a),  that  the  hand- 
writing of  the  obligor  should  be  proved,  as  well  as  the 
hand-writing  of  the  subscribing  witness,  and  in  ana- 
logy to  that,  by  the  statute  26  G.  3.  c.  57.  s.  38.,  deedB 
executed  in  the  East  Indies  and  attested  by  witnesses 
there,  are  made  evidence  on  proof  of  the  hand-writing 
of  the  parties,  and  of  the  witnesses,  and  also  that  the 
witnesses  are  resident  in  the  East  Indies. 

Abbott  J.    I  am  by  no  means  prepared  to  say, 
mat  proof  of  the  hand-writing  of  an  attesting  witness* 

(*)  Wallis  ▼.  De hmcejt  7  *  *•  ***•  * 

C  3  is 
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181 7.         is  not  sufficient     If  it  had  been  necessary  in  ancient 

1  deeds  to  prove,  besides  the  hand-writing  of  San  attesting 

a^Jimt        witness,  that  of  the  party  also,  a  great  difficulty  would 

*     have  arisen;   for  in  those  times  the  parties   seldom 

wrote,   but  merely   fixed   their  marks,  which   would 

scarcely   be  distinguishable  from  one  another:   here 

however  the  party  was  present  at  the  making  of  the 

instrument,  so  that  there  was  satisfactory  evidence  of 

his  identity. 

Holeoyd  J.  concurred. 

Rule  absolute,  (a) 

(a)  In  Currk  t.  ChilJ,  3  Campk  283.  Lord  BUtvborw%h  C  J.,  in  an 
action  on  a  prorois&oiy  note,  to  which  there  was  an  attesting  witness, 
who  had  since  become  iaiane,  held  that  proof  of  his  hand-writing 
was  sufficient  to  prove  the  making  of  the  note.  See  Cough  r.  Cecil, 
C.JL  Trim.  246.3.  Serjt.  Hill**  MS.  vol.  21.  page  78.  cited  in  Sel- 
■wyns  K.  P.  4th  edit.  316.  if. 


5"™**  Hughes  against  Morley.  (a). 

iVfov.6th.  ^  v   J 

The  clause  in        A  CTIOfS  by  an  attorney,  to  recover  the  amount  of 

theiathscet.of   JHL    ,       ,  .„    '      f         v      /' 

«t.5G.2.  c.30.  his  bill.      Plea,  bankruptcy,    and  issue  thereon. 

rop"ofn*l  b". "  At  ^)e  *™1  before  Bayly  J.,  at  the  last  spring  assizes 

cjftificTte1,  to*  for  **  c6unty  of  Lancaster,  in  answer  to  the  defendant's 

ths  case  of  p]^  0f  bankruptcy,  the  plaintiff  offered  to  prove  that 

is  to  be  con- '  the  defendant  had,  in  one  day,  lost  more  than  5/.  at 

qualification,  cards.     Scarlett  objected  that  upon  this  issue  such  evi- 

o^rationVf*  dence  could  not  be  received,  and  that  the  plaintiff,  to 

the  7th  section, 

■which  makes 

the  certificate  a  bar;  and  evidence  of  such  loss  may  be  given  in  a  court  of  law  on  the 

similiter  to  the  g*ieraJ  plea  0/  bankruptcy. 

(«)  Cause  was  shewn  at  Serjeants'  Inn. 

avail 
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avail  himself  of  this  objection  to  the  certificate,  ought        IS\7- 
to  have  replied  specially  to  the  plea  of  bankruptcy.        . 

Hughes 

The  learned  Judge,  however,  received  the  evidence:  ^agaimt 
and  a  witness  was  called  who  stated  that  he  was  present 
when  the  defendant  did  in  one  day  lose  at  cards  more 
than  $L  The  defendant's  counsel  called  no  witnesses 
in  answer,  hut  addressed  the  jury  on  the  credit  of  the 
plaintiff's  witness;  and  they  found  a  verdict  for  the  de- 
fendant* A  rule  was  obtained  in  last  Easter  term  by 
Topping,  for  setting  aside  this  verdict,  and  granting  a 
new  trial,  as  being  a  verdict  against  evidence;  and  cause 
was  now  shewn  by 

Scarlett  and  Parke.  The  plaintiff  cannot  avail  him- 
self of  this  objection  in  a  court  of  law,  and  if  he  could,, 
not  upon  this  issue;  but  he  ought,  at  least,  to  have  dis- 
closed the  special  matter  in  his '  replication.  By  the 
seventh  section  of  statute  5  G.  2.  c.  30.,  the  certificate 
is  made  a  bar  to  any  action  unless  the  plaintiff  can  prove 
that  it  was  obtained  unfairly  and  by  fraud,  or  can  make 
appear  any  concealment,  by  the  bankrupt,  to  the  vplue 
of  10J. ;  the  plaintiff  has  not  proved  either  of  these  facts^ 
tod  therefore  if  the  seventh  section  had  stood  alone, 
the  certificate  would  have,  been  a  bar:  but  by  the 
twelfth  section  it  is  provided  "  that  no  bankrupt  shall 
derive  any  benefit  from  his  certificate,  who  upon  the 
marriage  of  his  children  bath  or  shall  have  given,  ad- 
vanced, or  paid  above  the  value  of  100/.,  unless  he  shall 
prove  by  his  or  her  books  fairly  kept,  or  otherwise  . 
upon  his  or  her  oath,  before  the  major  part  of  the  com- " 
misaoners,  that  he  -or  she  had  at  the  time  thereof  over 
and  above  the  value  90  given,  advanced,  or  paid,  re- 
maining sufficient  ta  pay  and  satisfy  their  full  and  en- 
C  4  tire 
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1817*  tire  debts;  or  who  hath  or  shall  have  lost,  in  any  one 

— — ~  day,  the  snm  or  value  of  5/.,  or  in  the  whole  the  sum 

ainst  .  or  vnlue  of  too/,  within  the  space  of  twelve  montiM 


5?' 

Mo 


OftLEY. 


next  preceding  the  bankruptcy,  in  playing  at  cards,  &c" 
Although  this  section  takes  away  all  benefit  of  certificate 
in  the  cases  excepted,  still  it  does  not  (as  the  seventh 
section  does)  enable  the  party  to  avail  himself  of  the 
objection  at  law.  The  first  case  mentioned  in  that 
section  (viz.  that  of  the  bankrupt  giving  his  daughter 
above  100/.  in  marriage)  clearly  cannot  be  taken  ad- 
vantage of  at  law,  but  before  the  commissioners,  or  by 
petition  to  the  great  seal,  against  the  allowance  of  the 
certificate;  for  in  a  court  of  law,  the  oath  or  books  of 
the  bankrupt  cannot  be  evidence  for  him ;  and,  as  the 
case  of  losing  money  at  play  is  provided  for,  in  the 
same  section,  without  pointing  out  any  other  jurisdic- 
tion before  which  the  enquiry  is  to  take  place,  the 
legislature  must  have  intended  to  confine  that  enquiry 
to  that  jurisdiction  to  which  it  had  expressly  limited 
the  other  subject-matter,  embraced  in  the  former  port 
of  the  clause.  The  twelfth  section  meant  to  deprive 
the  bankrupt  of  his  certificate  where  the  objection  is 
made  before  the  commissioners,  or  at  any  rate  only 
where  it  is  taken  in  that  course  of  judicial  proceeding 
where  the  bankrupt's  own  oath  and  books  might  be 
evidence  for  him,  apd  that  not  being  the  case  at  law, 
none  of  the  exceptions  contained  in  that  section  can  be 
taken  advantage  of  in  a  court  of  law.  But  if  the  plaintiff 
could  avail  himself  of  this  objection  at  law,  he  cannot 
at  nisi  prius  upon  this  record,  which  only  puts  in  issue 
the  bankruptcy :  but  he  should  have  disclosed  in  bis 
replication  the  special  matter  on  which  he  relied,  and 
such  a  replication  was  upon  the  record  in  Thornton 

v.  Dallas. 
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v.* Dallas. (a)    [Ld.  EUenborougk  C.J.     In  Wilson  v.         1817- 

Kemp(b\  a  replication  that  defendant  was,  before  the         — 
.....  ,  .  HUGHES 

commission,  discharged  as  a  banl*  rupt,  and  that  his  estate         against 

had  not  produced  fifteen  bhillings  in  the  pound,  was* 

held  bad,  on  special  demurrer.     That  case  is  decisive, 

that  the  objection,  (if  available  at  law,)  must  be  taken 

advantage  of  on  the  similiter.] 

Topping  and  LitUedale,  contra.  The  statute  must  be 
so  contrued  as  to  make  all  the  clauses  operate.  By 
the  construction  contended  for,  the  twelfth  section 
would  not  have  its  full  effect,  i.  e.  that  of  depriving  the 
bankrupt  of  all  benefit  from  the  certificate,  for  though 
gaining  within  the  statute  be  proved  against  him, 
still  if  his  certificate  entitle  him  to  a  verdict  at  law, 
he  will  thereby  derive  a  benefit,  at  least,  to  the  extent 
of  the  costs  in  the  action;  whereas  by  the  express 
terms  of  the  twelfth  section  he  is  deprived  of  all 
benefit;  that  therefore  cannot  be  the  true  construction. 
By  construing  the  twelfth  section  as  annexing  a  further 
condition  to  those  contained  in  the  seventh  section, 
and  upon  which  alone  he  is  by  that  section  entitled  to 
the  benefit  of  the  certificate,  the  clauses  will  be  consist- 
ent with  each  other:  and  it  is  only  by  this  interpreta- 
tion that  the  clauses  can  stand  together;  for,  admitting 
the  defendant's  argument  to  the  full  extent,  (that  not  com- 
ing within  either  of  the  exceptions  of  the  seventh  section, 
his  certificate  is  to  avail  him,)  still  any  benefit  thereby 
acquired,  is  taken  from  him,  by  coming  within  the 
twelfth  section.  And  they  cited  Lewis  v.  Piercy  (c),  and 
Eg  forte  Kennett  (d)f  to  shew  that  this  objection  was 
available  in  a  court  of  law ;  and  if  so,  the  constant  usage 

'(*)  £**.*&  (*)  %M**k&8tb*.SA9- 

to  xff.ML%9>  (d )  i  Vtu  6-  Sea.  193.    x  Ro.  By.  Ca.331. 

of 


MORLET. 


29  CASES  in  MICHAELMAS  TERM 

1817»  done  m  *  court  of  law,  because  the  twelfth  section  ro 
'         quires  that  the  oath  of  the  party  shall  be  taken,  and 

against  that  cannot  be  done  there;  but  it  is  not  thence  to  be 
inferred,  that  the  mere  fact  of  losing  money  at  play 
may  not  there  be  made  the  subject,  of  enquiry.  It 
seems  to  me  that  the  whole  of  that  first  part  should 
stand  thus:  a  person  giving  more  than  ioo/.  to  his 
daughter  shall  go  before  the  commissioners  to  satisfy 
them  that  he  had  at  that  time  sufficient  to  pay  all  his 
debts;  the  fact  of  giving  \ool.  might  be  the  subject 
of  enquiry  at  nisi  prius ;  but  that  which  is  to  destroy 
the  effect  of  his  having  given  100J,  which  would  be  an 
inconvenient  enquiry  at  nisi  prius,  is  to  be  made  the 
subject  of  enquiry  at  another  place. 

Holroyd  J.  It  seems  to  me,  that  if  we  were  to  pre* 
elude  the  party  from  the  evidence  offered  in  this  case, 
we  shall  not  be  giving  effect  to  the  twelfth  section  of 
the  statute.  By  that  section,  the  party  is  not  to  have 
the  benefit  of  the  act,  if  he  has  lost  5/.  at  any  game; 
except  for  the  seventh  section,  the  defendant  would  not 
be  entitled  to  any  benefit  at  all  from  his  certificate,  and 
the  twelfth  section  deprives  him  of  any  benefit  from  the 
act,  if  he  has  lost  more  than  5/.  at  play  in  any  one  day. 
If  the  plaintiff,  then,  was  prevented  from  giving  this 
fact  in  evidence,  the  defendant  would  be  taking  a  be- 
nefit under  the  act :  in  order,  therefore,  to  give  effect  to 
the  twelfth  section,  we  must  consider  it  as  overriding 
the  seventh  section,  and  depriving  the  bankrupt  of  all 
the  benefit  conferred  by  the  seventh  section.  Then  as 
as  to  the  plaintiff's  argument,  that  the  first  clause,  re- 
lating to  the  100/.  given  in  marriage  to  a  child,  cannot 
be  made  the  subject  of  enquiry  at  nisi  prius,  I  do  not 
15  agree 
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agree  to  it;  for  the  fact  of  his  having  given  above  the  1817. 
value  of  ioo^  might  have  been  so  proved,  although  — 
the  exemption  on  the  part  of  the  bankrupt,  from  the  ^2«J  * 
disqualification  arising  from  that  fact,  viz.  the  proving 
that  he  had  sufficient  to  pay  all  his  creditors  their 
debts,  is  to  be  made  the  subject  of  enquiry  before  the 
commissioners;  but  whether  that  be  so  or  not,  although 
it  should  be  held  that  the  first  clause  of  this  section 
cannot  be  taken  advantage  of  at  nisi  prius,  still  it  by 
no  means _  follows  that  the  other  parts  of  the  section, 
which  do.  not  fall  within  the  same  reason,  may  not  be 
so  taken  advantage  o£ 

The  Court,  being. of  opinion  that  the  verdict  was 
against  evidence,  made  the  rule  for  a  new  trial 

Absolute. 


Richards  and  Another  against  Heather,  (a)  rhtni^% 

Now.  6th. 

ASSUMPSIT  for  work  and  labour.    The  declara-  Under lde. 

tion  contained  only  one  set  of  counts,  charging  tJj^l0n  c?n" 

the  defendant  in  his  own  right.     Plea,  non  assumpsit.  one  Mt  ?f 

°                                              r*  coaots,chuging 

At  the  trial  before  Abbott  J.  at  the  last  spring  assizes  for  the  defendant 

the  county  of  Southampton,  the  plaintiff  proved  two  dis-  right,  the  plain- 

tirict  demands;    one  due  from  the  defendant  indivi-  on/deliand'0* 

dually,  the  other  in  respect  of  work  done  upon  ft  ship,  J^™^ 

which  had  belonged  to  the  defendant  and  one  Rous.  *? idually,  and 

°                                                ...  another  doe 

who  had,  jointly  with  the  defendant,  given  directions  from  him  aa 

for  the  work,  and  who  was  dead  at  the  time  of  action  n"™  Dgpart" 
brought.      The  learned  Judge  entertaining  a  doubt 

(*)  Caure  was  shewn  at  Serjco*ti  J*n* 

whether 
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1817*  whether  in  respect  of  this  last  demand  the  defendant 
— —  should  not  have  been  charged  as  surviving  partner,  di- 
1QjrJinu  rected  the  jury  to  find  a  verdict  for  the  whole  sum 
claimed,  with  liberty  to  the  defendant  to  move  to 
reduce  it  to  the  amount  of  the  tir&t  demand  only,  if 
the  Court  should  be  of  that  opinion.  Accordingly, 
Pell  Serjt.  in  Easter  term  last,  obtained  a  ruio  nisi 
for  that  purpose;  and  now 

Gaselee  and  A.  Moore  shewed  cause.  The  objection, 
if  any,  must  be  on  the  ground  that  there  was  a  variance 
between  the  declaration  and  proof;  that  on  the  face 
of  the  record,  a  separate  debt  is  stated,  whereas  the 
proof  applies  to  a  joint  debt.  But  if  that  were  an.  ob- 
jection, it  would  be  equally  so  in  the  case  where  the 
partner  is  alive,  and  the  party  sued  does  not  plead  in 
abatement ;  yet  there  the  defendant  ia  not  at  liberty  to 
insist  on  it  as  a  variance.  A  fortiori,  then,  this  ob- 
jection cannot  prevail,  where  the  joint  debt  has  ceased 
by  the  death  of  one  of  the  two  joint  contractors,  and 
has  thereby  become  the  sole  debt  of  the  survivor. 
If  Rous  had  been  living,  the  plaintiff  might  notwith^ 
standing  have  charged  Heather  alone,  who  could  only 
have  pleaded  in  abatement.  The  defendant  then 
cannot  be  in  a  better  situation  by  the  death  of  the 
party.  The  present  form  of  declaration  does  not  at 
all  vary  the  rights  of  the  defendant,  nor  could  be 
derive  any  benefit  from  being  charged  as  surviving 
partner.  The  only  advantage  that  could  accrue  to 
him  from  that  mode  of  declaring^  would  be,  that 
the  declaration  would  give  him  notice  of  the  demand; 
but  the  same  objection  would  apply  with  equal,  if  not 
greater  force  to  a  case  where  the  party  not  sued  was 

living, 
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living,  and  where  the  defendant  would  have  an  oppor-  181 7. 
tunity  of  pleading  in  abatement.  In  Hyat  v.  Hare  (a),  — — ■ 
cited  by  Grose J.  in  Smith  v.  Barraw[b\  Holt  C.  J.  R,4^a 
taid  "  If  there  be  two  partners  in  trade,  and  one  h«atu«r. 
of  them  buy  goods  for  them  both,  and  the  other  dieth, 
the  survivor  may  be  charged  by  indebitatus  assumpsit 
generally  without  taking  notice  of  the  partnership,  or 
that  the  other  is  dead  and  he  survived/'  And  in  Slipper 
v.  SHdstone  (c%  where  the  question  was  whether  a  debt 
due  to  the  defendant  as  surviving  partner  could  be  set 
off  against  a  demand  on  hipi  in  his  own  right,  the 
Ceurt  said  "  that  the  defendant  might  have  declared 
against  the  plaintiff  for  this  demand,  and  also  for  any 
sum  doe  to  him  separately,  if  any  such  had  been  due, 
and  Chat  therefore  there  was  no  reason  why  the  set-off 
should  not  be  allowed."  This  then  is  an  authority  to 
shtfw  that  both  the  demands  may  be  recovered  in  the 
attoe  action ;  and  Hyat  v.  Hare  is  decisive  that  it  is  not 
necessary  to  describe  the  defendant  as  surviving  partner 
in  respect  of  the  last  demand.  Two  sets  of  counts, 
therefore,  would  be  unnecessary,  and  the  whole  de- 
mand maybe  comprehended  in  one  set 

Pell  Seijt,  contra,  admitted  the  authority  of  Slipper 
t.  Sttdstome,  but  contended  that  the  doctrine  there 
tid  down  must  be  taken  with  reference  to  a  case 
where  there  are  two  distinct  sets  of  counts.  As  to 
Hyat  v.  Hare,  it  appears  to  be  merely  a  nisi  priiis 
dictum  of  JftftCJ.,  but  supposing  that  case  to 
go  to  the  fall  extent,  it  only  establishes  this,  that 
where  two  peraoas  are  jointly  liable,  and  one  die*, 

(a)  tomb.  3*3.  (*)  %  T.  &  479-  (0  5  *•  *•  493- 

the 
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1817*         the  Plaintiff  may  charge  the  survivor  as  if  he  were 
—        solely  liable.     I?ut  no  case  has   decided,  that  where 
«*rinit        there  are  separate  demands  in  two  distinct  rights,  both 
can   be    recovered    in    the    same    action,    where    the 
record  only   claims  from  the    defendant    in    his    in- 
dividual   capacity.      In   Spalding  v.  Mure    and    two 
Others  (a),    the   declaration  contained   counts  against 
the   defendants   in   their    own    right,    without   saying 
that  they   were   the   surviving   partners  of    Gregpiy* 
whereas  the  original  writ  contained  two  sett*  of  counts, 
one  set  against  them  as  surviving  partners  of  Gregory, 
and  another  against  them  in  their  own  right     It  was 
argued,  that  there  was  no  variance  between  the  writ  and 
declaration,   for   under  this  declaration   the   plaintiffs 
might  give  in  evidence  every  thing  that  was  stated  in 
the  writ     In  answer  to  this  part  of  the  argument,  the 
Court  said,  that  "  it  is  not  so:  under  a  count  for  money 
had  and  received  by  the  three  defendant*,  'to  the  use 
of  the  plaintiff*,   the  latter  cannot  give  evidence  of 
money    had    and    received    by   the    defendants    and 
Gregory.  ■   If  Gregory  indeed  had  been  alive,  the  de- 
fendants must  have  pleaded  in  abatement,  that  Gregory 
undertook  jointly  with  them,  if  the  fact  were  so;  but 
as  Gregory  is  dead,  no  such  plea  in  abatement  could 
be  put  in,  and  the  present  defendants  may  object  at 
the  trial  to  any  evidence  being  giveu  under  this  de- 
claration   of   promises    made   by   them   jointly   with 
Gregory"     It  may  be  admitted,   that   this  was  said 
incidentally;  but  it  supports  the  opinion  expressed  by 
the  learned  Judge  at  the  trial,  and  there  is  no  reason 
why  it  should  not  be  adopted.    It  is  clear  that  in 
many  instances  of  a  similar  nature,  it  is  not  unusual 

W6r.je.363. 
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to  allege  distinct  rights  in  distinct  set*  of  counts,  and  1817. 

certainly  convenience  requires  that  the  defendant  should  ■ 

he  informed  by  th*  record  of  what  he  is  to  answer  at  ^ainu 

the  trial.  h«at.» 


Lord  Em-en^qrouoi*  C  J.  I  am  of  opinion  that 
the  Plaintiff  is  entitled  to  both  the  sums  which  he 
seeks  to  recover  under  this  declaration  It  would  be 
more  convenient  in  all  cases,  where  a  debt  accrues  from 
the  defendant  as  surviving  partner,  to  declare  against 
him  accordingly,  because  it  is  copvenient  to  make  the 
frm*  of  declaration  subservient  to  the  information  of 
the  party  charged;  but  it  is  not  essentially  necessary 
to  the  maintenance  of  the  action,  fpr  where  there  are 
several  partners  who  are  living,  one  of  them  may  be 
declared  against  as  the  sole  debtor,  and  the  only  ob- 
jection to  this  mode  of  declaring  is,  that  the  plaintiff 
is  liable  to  be  turned  rpund,  by  a  plea  in  abatement, 
But  inawmeh  as  where  the  other  partner  is  dead, 
there  cannot  be  any  plea  in  abatement,  cessante  ration? , 
cessat  lei.  The  reason  which  requires  that  the  de- 
mand shall  be  stated,  as  a  joint  demand  ceases  when 
the  plea  in  abatement  can  be  no  longer  pleaded.  It 
seems  to  me  therefore,  that  the  plaintiff  may  maintain 
his  action,  as  well  for  the  demand,  for  which  thp 
defendant  was  liable  individually,  as  for  that  for  which 
he  was  liable  jointly  with  the  other  partner,  who  is  now 
dead.  According  to  every  principle  of  law,  the  joint 
debt  may,  by  reason  of  the  death  of  the  party,  be 
now  treated  as  if  it  had  been  originally  a  separate 
debt  I  think  therefore  there  is  not  any  occasion 
to  make  qpy  distinction  in  the  declaration  on  account 
of  the  sources  from  which  the  debts  originally  sprung. 

Vol.  I.  D  Bayley 
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1817-  Bayley.  J.     I  think  that  the  plaintiff  is  entitled  to 

„       r  recover  both  sums,  and  that  the  doctrine  in  Spalding 

£*****  v.  Mure  cannot  be  supported.  Upon  a  count  for 
work  and  labour,  goods  sold  and  delivered,  and 
money  had  and  received,  &c. ;  a  plaintiff  may  recover 
all  such  demands  as  fall  within  the  range  of  that  count; 
if  he  had  twenty  demands,  he  may  recover  each  and 
every  particular  demand,  to  which  that  count  is  ap- 
plicable. Supposing  there  had  been  one  demand  only, 
vte.  a  separate  demand,  could  plaintiff  have  been  pre- 
vented from  recovering  that  demand  on  this  declar- 
ation, on  the  ground  of  a  variance?  Certainly  not: 
it  is  true  in  respect  of  that  demand  he  is  solely  in- 
debted. Then  as  to  the  demand  which  was  due,  from 
the -defendant  and  Rous  jointly,  the  work  was  done  for 
each,  and  each  was  liable  for  the  whole;  this  is  the 
argument  adopted  by  Lord  Mansfield  in  Rice  v.  Skute(a), 
"  all  contracts  with  partners  are  joint  and  several :  every 
partner  is  liable  to  pay  the  whole."  Proving  that 
another  person  contracted,  does  not  negative,  that  the 
defendant  himself  contracted.  If  that  be  the  case,  and 
if  the  work,  which  was  originally  done  for  Rous  and 
Heathery  was  originally  done  for  cither,  it  follows  that 
it  may  be  truly  predicated,  that  the  defendant  was 
solely  indebted  for  work  and  labour  done  for  him; 
and  then  I  do  not  see,  upon  what  principle,  the 
plaintiff  can  be  prevented  from  recovering  for  this 
demand  also  under  this  declaration. 

Abbott  J.  I  am  of  the  same  opinion.  The  ques- 
tion was  reserved,  in  consequence  of  a  doubt  suggested 
by  me,  upon  the  form  of  the  declaration ;  and  my  doubt 

(4)  sBurr,  1613. 

was, 
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was,  whether  it  was  not  necessary  to  charge  the  De-«  1817- 
fendant,  as  surviving  partner,  in  respect  of  the  last  — — 
demand.  My  doubt  .did  not  arise  in  respect  of  there  agMst 
being  evidence  given  of  two  distinct  demands,  but  in 
respect  of  the  form  of  the  declaration,  as  applicable  to 
the  last  demand.  It  is  possible  that  I  may  have  had  an 
indistinct  recollection  of  what  fell  from  the  Court  in 
Spalding  v.  Mure,  but  I  now  think,  that  the  doctrine 
there:  laid,  down  is  not  law.  By  the  law  of  England} 
where  several  persons  make  a  joint  contract,  each  .is 
liable  for  the  whole,  although  the  contract  be  joint. 
In  WhelpdnU?*  case  (a),  the  plaintiff  had  declared  on  a 
bond  made  by  the  defendant,  to  which  the  defendant 
pleaded,  non  est  factum;  the  jury  found,  that  the  bond 
was  a  joint  bond,  made  by  the  defendant,  and  another; 
to  the  plaintiff  and  upon  this  special  verdict,  it  was 
adjudged  by  the  Court,  that  the  plaintiff  should  re- 
cover: "  because  when  two  men  ore  jointly  bound,  in 
one  bond,:  although  neither  of  them  is  bound  by  him- 
self yet  neither  of  them  can  say,  that  the  bond  is  not 
his  deed;  for  be  has  sealed  and  delivered  it,  and  each 
of  them  is  bound,  in  the  whole."  That  was  a  case 
upon  a  deed,  but  Rice  v.  Skute  was  a  case  upon  a 
simple  contract;  and  it  was  there  held,  that  although 
the  promise  was  a  joint  promise,  yet  the  defendant, 
who.wiu\  sued  alone,  could  not  say,  that  he  did  no£  pro- 
mise; and  that?  the  only  way  of  taking  advantage  of  the 
omission  of  the  other  joint  contractor,  was,  by  plea  in 
abatement  These  two  cases  establish  this,  that  proof 
of  a  joint  contract  is  sufficient  to  sustain  an  allegation 
that  one  contracted ;  and  therefore,  there  is  no  vari- 

(«)  5  A/  119.  : 
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aace;  and  if  not,  then  the  proof  given  in  this  case  was 
competent  to  sustain  the  declaration  in  respect  of  both 
demands,  and  this  rule  moat  be  discharged 

Houtorn  J*  I  think  that  the  proof  was  properly 
received.  The  declaration  charges,  that  the  defendant 
was  indebted  in  a  certain  sum,  for  work  and  labour, 
which  he  promised  to  pay.  Under  this  toleration  the 
plaintiff  would  not  be  entitled  to  recover  any  thing, 
except  far  a  ground  of  action,  corresponding  with  that, 
stated  in  the  declaration.  Now  it  is  not  disputed  but 
that  the  joint  demand  was  a  demand  coming  within  the 
description  of  work  and  labour  ;  and  if  the  defendant 
bad  been  done  sued  for  it  without  the  other,  the  plain* 
tiff  might  have  recovered,  because  there  would  not  have 
been  any  variance.  It  seems  to  me,  therefore,  this  de- 
mand may  now  be  recovered,  although  there  #as  a 
separate  cause  of  action. 

fide  discharged. 


V%wrUaj% 
Nov.  6th. 


Where  C.  was 
directed  by  a 
letter  from  A 


Firbank  and  Another,  Assignees  of  Mann,  a 
Bankrupt,  against  Bell  and  Another,  (a) 

A  flNBCMPSIT  for  money  had  and  received  by  plain- 
tiffs as  assignees  of  Mamt^  a  bankrupt,  to  recover 
theproce^sof  *e  produce  rf  a  caigo  of  mahogany  die  property  of 

his  goods  then        .  t     ,    ■ 
unsold,  in  his 

&*s  hands,  a  certain -sm  of  snoaey  toZ).,  which  C  consented  to  do,  by  letter**- £lt  (which 
letter  was  stamped  with  an  agreement  stamp,)  and  these  letters  being  given  in  evidence 
to  prove  that  the  money  was  paidhy  order  of  S.;  it  was  holden  that  they  did  not  amount 
to  an  agreement  between  B.  and  C*  and,  consequently,  that  the  stamp  wis  improper, 
and  that  the  order  Itself  for  payment  should  have  been  stamped,  as  being  an  order  for 
the  payment  of  money  out  of  a  fund,  which  might  or  might  not  be  available  within  the 
meaning  of  the  ttat  SS  &  J*  *<*4»  &M>  ?"*  *• 


(a)  Canto  ws*  shewn  at  Sajmti  Iwl 


the 


Pita*** 

WH- 
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the  bankrupt,  and  sold  by  the  defendants  far  lata  \9\J. 
Pic*,  Gtoetwl  issue*  and  notice  of  set-off.  At  Ac  trial 
before  fforf  Baron*  at  the  last  Spring  assfees  far  the 
county  of  Yori,  the  defence  was,  that  the  money  in 
question  had  been  paid  over  by  the  defendants  in  pur- 
suance of  Mann'%  directions  previous  to  hie  bankrapty, 
to  establish  Which  the  defendants  gave  in  evidence  the 
tqUoving  letters: 

Messrs.  BeU  and  Hendry  : 

Hull,  30th  September,  1815. 
Geutleftieh, 

When  the  mahogany  per  Regent  is  sold,  you  will 

please    pay   oter   to  Messrs.  Pease,    Harrison,   and 

ffkuon,  fifteen  hundred  pounds,  in  such  bills  as  yon.: 

receive  ttota  the  said  sale. 

Gentlemen, 

Your  most  obedient  servant, 

Samuel  Mann. 

Mem  BeR  and  Hendry : 

Sirs, 

We  beg  your  attention  to  an  order  we  have  received 

from  Mr.  Samuel  Mann  upon  yon  for  the  payment  of 

fifteen  hundred  pounds  when  yon  have  effected  the  sale 

of  his  mahogany  per  the  'Regent. 

Wecndoce  a  copy  of  the  order  for  your  government 

We  are,  Sirs, 

-     •  Your  meat  obedient  servants* 

Pea$e,  Harrison,  tCMJvatson. 

HaU,  ytbftjrtwrfer,  1813. 

Mesnrs.  Petfe,  Harrison,  and  Watson: 
Gtntlefnen, 
We  have  received  your  letter,  enclosing  copy  of  Mr. 
Samuel  Manrit  order  of  the  30th  uk  to  pay  over  to  yon 
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1817*  in  such  bilk  as  we  receive  for  the  sale  of  the  mahogany 
by  the  Regenty  the  sum  of  1 500/.  We  shall  attend  to 
this  order  immediately  after  paying  ourselves  3000/, 
which  we. were  previously  in  advance,  the  duty  on. the 
cargo,  and  such  other  necessary  expences  as  we  are  or 
shall  be  liable  to  respecting  said  cargo. 
*  ■    ■  We  are,  very  respectfully, 

Your  most  obedient  servants, 
Hull,  October  2.  1815.  Bell  and  Hendry. 

The  letter  of  the  30th  September,  1815,  by  Pease 
and  Co.  to  the  defendants,  was  stamped  with  on  agree- 
ment stamp,  but  there  was  not  any  stamp  on  the  other 
letters.  Scarlett  for  the  plaintiff  objected  to  the 
bankrupt's  letter  being  read  in  evidence,  it  not  being 
stamped  as  a  bill,  draft,  or  order  for  the  payment  of 
money,  to  which  it  was  answered,  that  these  letters, 
taken  together,  constituted  an  agreement;  and  that 
under  the  last  stamp  act  of  the  55  G.  3,  c.  1-84.,  where 
an  agreement  is  contained  in  a  series  of  letters,  it  is 
sufficient  to  have  the  agreement  stamp .  affixed  to  any 
one.  The  learned  Judge  was  of  opinion,  that  the.  stamp 
was  sufficient,  and  a  verdict  was.  found  for  the  defend- 
ant. Scarlett  in  last  Easter  term  renewed  his  objection, 
and  obtained  a  rule  nisi  for  a  new  trial,  against  which 

Hulloclf  gerjt,,  and  Parke9  npw  shewed  cause.  These 
letters  /constituted  an.  agreement  between  Mann  the 
bankrupt  and  the  defendants.;  KA£af>n  agreeing  on  his 
part  that  they  should  pay  over  the  proceeds  to  Pease, 
Harrison,  and  Watson,  and  the  defendants  undertaking 
so. to  do  in  the  event  of  their  receiving  such  proceeds; 
and  by  the  'stat  55  G.  3.  0.1  $4.'  "sched.  part  J.,  "  it  is 

provided, 


Bill. 
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provided,  that  where  divers  letters  shall  be  offered  in        1817* 
evidence  to  prove  any  agreement  between  the  parties  " 

who  shall  have  written  such  letters,  it  shall  be  sufficient  Agai*ss 
if  any  one  of  such  letters  shall  be  stamped  with  a  duty 
of  iL  155.,  although  the  same  shall  in  the  whole  con- 
tain twice  the  number  of  1080  words  or  upwards." 
And  these  letters  taken  together  amount  to  an  agree- 
ment between  the  bankrupt  and  the  defendant,  and 
although  the  letter,  which  is  stamped,  is  not  an  agree- 
ment per  se,  still  it  is  parcel  of  an  agreement ;  and  if  it 
operated  as  an  agreement,  it  cannot  operate  also  as  a 
bill,  draft,  or  order  for  the  payment  of  money.  Neither 
can  it  come  within  the  words  "  out  of  a  fund  which 
may  or  may  not  be  available,"  because  that  must  mean 
a  money-fund  only,  whereas  here  the  property  which 
was  to  furnish  the  means  of  payment  was  existing  in 
specie^  and  it  was  uncertain  whether  it  would  ever  pro- 
duce funds  in  money  to  answer  the  calls  upon  it.. 

Lord  Eixenbobouob  C.  J.  I  confess  that  I  feel  a 
difficulty  in  construing  this  to  be  an  agreement.  There 
is  nothing  to  which  the  name  of  an  agreement  can  be 
given  if  you  do  not  pray  in  aid  the  order ;  that  is  the 
only  thing  by  which  the  bankrupt  is  personally  impli- 
cated ;  for  he  is  not  a  party  to  the  other  letters.  The 
order  alone  affects  the  bankrupt,  and  that  amounts  to 
nothing  more  than  an  order  for  payment.  It  falls  then 
within  the  description  of  the  act  of  parliament,  viz.  an 
order  for  the  payment  of  money  out  of  a  fund  which, 
may  or  may  not  be  available.  It  was  the  object  of  the 
legislature  in  framing  this  provision  to  treat  as  pro- 
missory notes  and  bills  of  exchange,  and  to  subject  to  a 
stamp  duty  such  instruments  as,  being  payable  on  a 
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contingency  or  out  of  a  particular  fund,  could  not  hi 
strictness  fall  under  that  denomination.  This  order 
appeal*  to  me  to  ooroc  as  well  within  the  spirit  as  die 
letter  of  the  act  of  parliament*  and  therefore  ought  to 
have  been  stamped  with  the  appropriate  stamp.  I  have 
Wished  as  much  as  possible  to  resist  this  objection,  but 
I  think  it  cannot  be  got  over;  there  must  therefore  be 
a  new  trial. 

Per  Curiam,  Rule  absolute. 


Thundm, 
Nov.  6th. 


The  sheriff's 
return  to  an 
elegit  stated 
that  he  had  de- 
livered an  equal 
moiety  of  an 
house  :  Held 
that  this  return 
was  void  for  not 
letting  out  the 
moiety  by 
metes  and 
founds,  and 
that  the  objec- 
tion might  be 
taken  at  nisi 
prius  to  an 
ejectment 
brought  upon 
the  elegit. 


Fenny,  on  the  Demise  of  Masters,  against 
Durrant.  (a) 

TPJECTMENT  for  a  messuage,  yard,  and  garden. 
At  the  trial  before  Dallas  J.  at  the  last  Spring 
assizes  for  Kent,  it  appeared  that  the  lessor  of  the  plain- 
tiff claimed  as  tenant  by  elegit,  the  sheriff's  return  to 
which  stated  "  that  the  jury  found  that  J.  C.  (the 
debtor)  was  seised  in  his  demesne  as  of  fee  of  and  in 
one  messuage,  and  a  yard,  garden,  and  appurtenants, 
fee,  and  then  or  late  in  the  occupation  of  Robert  Dur- 
rani (the  defendant),  and  being  of  the  clear  yearly  value 
of  16/.  16s.  in  all  issues  beyond  reprizes;99  one  equal 
moiety  of  which  said  messuage,  yard,  garden,  and  appur- 
tenants, on  the  day  of  taking  the  inquisition,  the  said 
sheriff  had  caused  to  be  delivered  to  the  said  C.  Masters 
(the  lessor  of  the  plaintiff)  in  the  said  writ  named,  to 
hold  to  her  and  her  assigns  as  her  freehold,  according 
to  the  form  of  the  statute,  &c.w  Marryat  for  the  defend- 
ant objected  that  the  sheriff  had  not  set  out  a  moiety  of 
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the  house  by  metes  and  bounds  as  he  ought  to  have        1817* 
done,  and  therefore  the  return  was  ill*    The  learned 

Fenny 

Judge,  however,  directed  the  jury  to  find  a  verdict  for  ^  *g*i»u 
the  plaintiff  with  liberty  to  the  defendant  to  move. 
And  accordingly  in  Easter  term  last,  Marryat  having 
renewed  his  objection,  and  cited  the  opinion  of  Holt  C  J. 
in  Ptdlen  v.  Birkbeak,  Carth.  453.,  obtained  a  rule  nisi 
for  entering  a  nonsuit,  against  which 

Ons&to  Seijt  and  j&spinasse  now  shewed  cause. 
Whatever  might  have  been  the  doctrine  when  it  was 
usual  to  put  the  tenant  by  elegit  into  possession,  still  at 
present  when  the  practice  is  to  bring  an  ejectment,  it  is 
sufficient  for  the  sheriff  to  deliver  that  for  which  an 
ejectment  will  lie;  and  it  has  been  holden  in  Sullivane 
v.  Seagrave(a),  that  ejectment  will  He  for  part  of  a 
house.  The  language  of  the  statute  is  "  quod  vice- 
comes  liberet  medietatam  terrse,"  and  it  is  wholly  silent 
as  to  metes  and  bounds,  and  the  writ  of  elegit  framed  on 
these  words  merely  directs  the  sheriff  to  deliver  a 
moiety.  Hutton,  16.  is  the  first  case  where  it  was  held 
that  the  sheriff  ought  to  deliver  the  moiety  by  metes 
and  bounds:  in  all  the  old  precedents  there  is  not  any 
mention  of  metes  and  bounds.  But  at  all  events  this 
objection  to  the  return  could  not  be  made  at  nisi  print, 
inasmuch  as  the  return  being  filed  the  plaintiff  ought 
to  have  applied  to  the  Court  to  quash  it  And  they 
cited  Earl  of  Stamford  v.  Hobart.  (b) 

Lord  Eixenbobough  C.  J.  The  language  of  Lord 
HoU  in  the  cose  eked  from  Cmttktm  is  decisive,  that  if 

upon 
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upon  an  elegit  the  sheriff  delivers  a  moiety  of  an  house 
without  metes  and  bounds,  such  return  is  ilL  Then 
as  to  the  necessity  of  applying  to  the  Court,  that  could 
only  be  to  nullify  the  return-  But  what  occasion  could 
there  be  to  apply  to  set  aside  that  which  by  all  the  de- 
cisions was  a  nullity;  it  would  be  actum  agere;  the 
return  was  still-born. 


Bayley  J.  In  this  case  the  jury  might  have  found 
that  the  debtor  was  seised  of  such  a  house,  and  that 
such  and  such  rooms  constituted  a  moiety  in  value,  and 
then  the  sheriff  might  have  delivered  those  rooms  to 
the  lessor  of  the  plaintiff.  If  the  return  is  bad,  the 
defendant  has  a  right  to  say  it  is  bad.  The  objection 
was  raised  in  the  same  way  as  here  at  nisi  prius  in  Den 
¥•  Lord  Abingdon,  (a) 

Rule  absolute. 

(a)  Do»i>  47* 


Umphblby  against  M 'Lean  and  Another. 

A  SSUMPSIT  for  money  had  and  received.  Pleat 
non  assumpsit  At  the  trial  before  Dallas  J. 
at  £he  last  Spriftg  Vmm  for  the  county  of  Kent, 
it  appeared  that  this  action  was  brought  to  recover 
die  amount  of  an  excessive  charge,  made  by  the  de- 
fendants as  collectors  of  taxes,  for  their  expences  upon 
a  distress  upon  the  Plaintiff's  property,  for  an  arrear 


Assumpsit  for 
money  hid 
and  iccwcd, 
brought  to  fc* 
cover  the 
amount  of  an 
cxcetsffc  charge 
made  by  the 
defendants  as 
collectors,  on  a 
distress  for  ar- 
rears of  taxes : 
Held  that  the 
defendants  were 

not  entitled  to  •  month's  notice  before  action  brought,  under  stat  43  G  3.  c  9s.  '.70* 
which  provides  that  no  writ  or  process  shall  be  sued  out  for  **y  thing  due  in  pursuance 
•f  that  act,  till  after  one  month's  notice. 

*  Of 


in  the  Fifty-eighth  Yeah  op  GEORGE  III.  49- 

of  taxes.  Two  objections  were  raised  on  the  part  of  1317- 
the  defendants,  first,  that  under  the  slat  43  G.  *.  e.  00.  — """ 
the  defendants  were  entitled  to  a  month's  notice,  be-'  agaitt 
fore  action  brought     Secondly,  that  the  action  had  ** 

not  been  commenced  in  time,  that  is,  not  within  six 
months  next  after  the  feet  committed.  The  excessive 
charge  having  been  clearly  proved,  the  learned  Judge 
directed  the  jury  to  find  a  verdict  for  the  plaintiff, 
with  liberty  to  the  defendants  to  move.  Accordingly, 
in  Easier  term  last,  Gurnet/  obtained  a  rule  nisi  to  set 
aside  the  verdict  and  enter  a  nonsuit,  against  which 

Marryat  now  shewed  cause.  The  question  is,  whe- 
ther in  assumpsit  to  recover  back  money  improperly, 
taken  from  the  plaintiff,  the  defendants  are  entitled  to 
the  protection  afforded  by  the  70th  section  of  the 
act,  by  which  it  is  enacted,  "  that  if  any  action  shall 
be  brought  against'  any  person,  for  any  thing  done  in; 
pursuance  of  this  act,  such  action  shall  be  commenced 
within  six  calendar  months  next  after  the  feet  com- 
mitted; and  no  writ  or  process  shall  be  sued,  until 
one  calendar  month  next  after  notice  shall  be  given  to, 
the  defendant,  and  the  defendant  may. within  the 
month -tender  amends,  and  may  plead  the  same  if  not 
accepted  in  bar  of  the  action,  &c"  This  is  an  action 
for  a  non-feazance,  in  not  returning  back  the  money 
which  the  defendants  extorted  from  the  plaintiff.  Theart» 
of  parliament  extends  its  protection  to  cases  of  mis- 
ieatance  and  trespass,  and  not  to  caies  of  this  descrip* 
tion.  The  action  contemplated  by  the  legislature  is- 
that -species  of  civil  remedy  which  is  used  to  obtain 
a  compensation  for  a  tortious  act  done.*  In  this  om&. 
the  action  is  brought,  not  in  consequence  of  an  act 

done, 
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\81f,  done*  but  of  tbt  defendants  omitting  to  do  that  which 
— —  they  ought  to  have  done,  i.  e.  return  the  money.  In  this 
tgrtuf  cate,  the  damages  are  confined  to  the  precise  sum,  which 
**1**"-  (he  defendants  wrongfully  withhold.  In  actions  of  tort, 
the  damages  are  in  the  discretion  of  the  jury.  The 
term,  trader  of  amends,  applies  expressly  to  an  action 
of  tort;  for  in  an  action  of  contract,  it  is  competent  to 
defendant*  without  the  aid  of  an  act  of  parliament,  to 
tfrtder  the  sim  due,  and  plead  such  tender  in  bar  of  the 
action;  Tlielegislat4remuUtheTSSWeh«veconteflapsat^ 
actions  where  a  tender  could  not  otherwise  be  trade. 
The  action  too  is  to  be  brought  within  six  months 
after  the  Jiu*  cammittid:  there  was  no  Act  committed 
here;  the  si*  months  must  therefore  be  calculated 
from  an  indefinite  period.  From  the  terms  act  done, 
feat  oommitted,  and  tender  of  amends,  it  is  evident 
that  the  legislature  contemplated  a  different  species  of 
notion  from  that  now  before  the  Court. 

Qumty  contra.  The  officers  were  authorised  by  the 
act  to  take  the  distress,  and  cause  the  same  te  be  sold, 
and  to  deduct  out  of  the  proceeds  the  oeets  of  the 
distress;  and  as  they  may  in  execution  of  the  duties  so 
imposed  on  them  by  the  act  have  inadvertently  made 
an  andue  charge,  sis  well  as  committed  anyother  wrongful 
act,  k  seems  reasonable  that  they  should  have  notice  in 
one  case  as  well  as  the  other,  for  without  such  notice, 
they  rosy  not  be  aware  of  the  specific  cause  for  which  the 
sedan  is  brought;  aud  to  shew  that  notice  was  required 
in  an  action  for  money  had  and  received,  be  cited  Gre*n~ 
4H*pv.  &i*d{a\  where,  in  such  an  action,  brejpbt 
\  officer  to  recover  back  dnties  exalted 

after 
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after  the  act  of  parliament  imposing  them  had  expired,         1817* 
such  a  notice  was  held  necessary. 


Lord  Ellehbobough  C.  J.  From  the  words  of  the 
act  I  am  clearly  of  opinion,  that  it  does  not  apply  to 
a  case  of  this  description :  all  the  expressions  refer  to 
some  act  done,  or  fact  committed.  There  must  be  a 
positive  act  done :  in  this  case,  there  was  neither  act 
done  nor  fact  committed.  The  language  of  the  act 
is  too  clear  to  admit  of  any  doubt. 

BayletJ.    If  the  Plaintiff  failed  in  establishing 

his  claim  which  is  for  a  debt,  he  would,  according  to 

the  construction  contended  for,  be  liable  to  treble 
i 

COStS.  ..'.-; 

Abbott  J.  By  a  subsequent  part  of  the  clause, 
the  commissioners  for  the  division  are  to  defend  the 
action,  and  the  costs  shall  be  defrayed  by  an  assess- 
ment oa  the  parish.  I  am  very  clear  that  the  legisla- 
ture did  not  intend  the  defence  of  such  an  action  to 
fall  on  the  parish. 

Holboto  J.  concurred. 

Rule  discharged. 


Umpuelbt 

agaimit 
M'Lian. 
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1817. 


A.  being  in- 
solvent,  by 
agreement 
stipulated  to 
assign  hit  pro- 
perty immedi- 
ately, the  cre- 
dit on  consent- 
ing that  the 
business  should 
jjc  carried  on 
'or  their  benefit 
until  the  next 
Micbaclmss, 
and  that  then 
:he  property 
should  be 
divided  among 
them ;  the  in- 
solvent assigned 
his  effects;  at 
the  next  Mi- 
chaelmas 
several  of  the 
creditors  who 
had  signed  this 
instrument 
agreed  that  the 
badness  should 
be  carried  on 
by  the  trustees 
for  a  further 
time:   Held 
that  a  creditor 
who  had  signed 
the  first  agree- 
ment, but  who 
had  not  in  any 
way  concurred* 
in  the  second, 
could  not  main- 
tain an  action 
against  the  in- 
solvent for  a 
debt  existing  at 
the  time  of  the 
first  agreement. 


Cork  against  Saunders,  (a) 

ASSUMPSIT  for  goods  sold  and  delivered.  Plea,' 
General  issue.  At  the  trial  before  Dallas  J.  at 
die  last  Spring  assizes  for  the  county  of  Kent,  the  de- 
fendant gave  in  evidence  an  agreement  signed  by  the 
plaintiff  and  other  creditors  of  the  defendant,'  which 
recited  that  the  said  several  creditors  at  a  meeting  on  the 
29th  March,  1 8 16,  being  of  opinion  that  it  would  be 
desirable  to  carry  on  the  fanning  concern  in  which  the 
defendant  was  then  engaged,  had  resolved  that  the  sam6 
should  be  carried  on  until  Michaelmas  then  nest,  for 
the  benefit  of  the  creditors  who  might  concur  in  that 
resolution,  and  that  they  would  enter  into  an  agreement 
to  release  the  said  defendant  from  his  debts  on  receiving 
Bufch  a  composition  as  the  produce  •f'his  effects  would 
admit  of  being  paid  at  that  time.  The  agreement  then 
stated,  that  twb  of  the  creditors  had  consented  to  be 
answerable  for  a  sum  of  money  to  defray  the  expenses 
of  carrying  on  the  concern,  and  contained  a  stipulation 
that  an  assignment  should  be  immediately  made  by  the 
defendant,  of  all  his  estate  and  effects,  to  four  of  the  cre- 
ditors in  trust  for  the  benefit  of  themselves  and  the 
remaining  creditors.  In  pursuance  of  this  agreement, 
the  defendant  shortly  afterward  executed  an  assignment 
of  his  effects  to  the  trustees,  and  die  farm  was  carried 
on  by  the  defendant  under  the  directions  of  the  trustees, 
but  no  division  of  the  property  was  made  by  the  trus- 
tees at  Michaelmas,  according  to  the  stipulations  of  the 


(a)  Cause  was  shewn  at  ftrjeants*  Inn. 


agree- 
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agreement;    but  on  the  aid  November,  1816,  it  was        1817* 
agreed  at  a  meeting  of  the  defendant's  creditors,  more  in 
number  than  those  who  had  signed  the  first  agreement,         <$««/ 

t         «      1.  11,.  ,  .1        Saund***. 

that  the  farming  concern  should  be  carried  on  until 
Michadma*,  1817,  upon  the  same  terms  and  conditions 
as  were  stipulated  for  in  the  original  agreement.  At 
this  meeting  the  plaintiff  was  not  present,  nor  did  he, 
in  any  manner,  concur  in  or  assent  to,  the  agreement 
then  entered  into.  Upon  these  facts  the  learned  Judge 
directed  the  jury  to  find  a  verdict  for  the  plaintiff,  with 
liberty  to  the  defendant  to  move  to  enter  a  nonsuit;  a 
rule  nisi  was  accordingly  obtained  in  last  Easter  term 
by  Marryatj  and  now  . 

<  Oumey  and&mu/n  shewed  t*use.  The  question 
depends  on  the  effect  to  be  given  to  the  first  agreement: 
by  that  instrument  the  plaintiff  agreed  to  accept  the 
oomposition,  in  the  full  expectation  that  the  effects  of 
the  insolvent  would  be  sold  at  the  then  next  Michaelmas, 
and  tbat  he  should  thai  receive  such  dividend  as  the 
produce  of  die  effects  would  admit  of.  It  was  upon  the 
faith  of  this  stipulation  that  the  plaintiff  was  induced  to 
sign  the  agreement,  and  to  consent  to  the  farm  being 
carried  on  until  Michaelmas.  The  defendant  has 
therefore  violated  that  part  of  the  agreement,  which 
was  the  main  inducement  to  the  plaintiff  to  assent  to  the 
composition;  for  the  property  has  not  been  sold,  nor 
has  any  dividend  been  made.  The  agreement  in  fact 
existed  till  Michaelmas  only,  and  it  was  competent  to 
the  defendant  to  have  then  insisted  upon  the  sale  and 
division  of  the  property.  The  defendant  or  his  trustees 
having  neglected  at  that  time  to  perform  their  stipula- 
tions, the  Agreement  itself .  became  a  nullity:  the  con* 

sideration 
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1817*  sideration  for  the  composition  has  failed.:  the  parties 
"""  are  remitted  to  their  original  rights.    If  it  be  compe- 

•gaint  tent  to  the  trustees  to  carry  on  the  business  (without 
dividing  the  property)  for  one  year,  they  may  for  two 
or  any  indefinite  number  of  years,  and  the  creditors 
may  never  receive  any  dividend,  or  the  property  may 
be.  all  dissipated  before  the  extended  time  is  expired, 
Aa  to  the  second  agreement,  that  cannot  aflfect  the 
plaintiff  he  not  being  either  privy  or  party  to  it 

Lord  Ellenborouoh  C  J.  The  plaintiff  by  the 
teems  of  the  agreement  consents  that  the  property  of 
the  defendant  shall  be  assigned  and  be  in  the  manage* 
ment  exclusively  of  the  defendant  under  the  direction  of 
thetrastees  until  Mtchaelmm^  How  can  the  plaintiff  then 
replace  the  other  creditors  in  the  same  situation?  I 
should  have  been  inclined  to  remit  him  to  his  original 
rights,  if  all  the  other  parties  could  have  been  placed 
in  their  original  situation,  but  that  is  impossible.  This 
*e  an  anomalous  case  in  which  the  plaintiff  cannot 
eland  in  hie  farmer  situation;  nor  can  I  eay  at  present 
that  the  whole  shall  be  nullified. 

Sastuy  J.  By  the  terms  of  the  agreement,  it  is  ' 
Stipulated,  that  the  farming  concern  shall  be  carried 
«*  .until  MichadmaSf  for  the  benefit  of  the  creditors 
who  might  concur,  and  it  contains  a  farther  stipulation 
that  the  debtor  shall  assign  all  his  estate,  immediately  i 
the  consequence  of  which  would  be,  that  he  would 
thereby  divest  himself  of  all  means  of  payment.  It  is 
true  that  the  defendant  remains  in  possession,  but  as 
servant  only  to  the  trustees:  be  has  not  a  single  article 
of  property  which  he  can  appropriate  to  the  payment  of 
6  his 
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tttdebts.     The  plaintiff  confides  in  the  trustees,  that         1817, 
they  will  perform  the  duties  reposed  in  them :  this  they        ' 
neglect  to  do,  and  they  postpone  the  period  at  which         gainst 
they  ought  to  sell.     The  non-division  however  of  the      SAUND"f' 
property  cannot,  under  the  circumstances,  remit  the 
creditor  to.  his  original  rights.     The  parties  not  having 
provided  for  that  event  by  the  terms  of  the  agreement, 
it  appears  to  me  that  their  only  remedy  is  in  equity. 
Suppose  the  trustees  had  refused  to  sell,  and  the  de- 
fendant had. urged  them  on;  could  the  plaintiff  have 
sued  in  that  case?    The  conduct  of  the  defendant. in 
respect  of  the  postponement  amounts  only  to  this,  that  he 
does  not  find  fault  with  the  trustees.    But  I  do  not  think 
that  that  puts  the  plaintiff  in  a  better  situation  than  if 
the    postponement .  had    been  the  mere   act    of  the 
trustees. 

Abpott  J.  The  agreement  is  not  very  accurately 
worded;  it  provides,  however,  that  the  debtor  shall 
assign  all  his  effects,  and  therefore  deprives  him  of  all 
meant  of  payment.  Two  persons  agree  to  advance  two 
several  sums  of  money;  the  plaintiff  by  signing  the 
agreement,  induces  them  to  make  themselves  respon- 
sible for  this  advance,  and  the  defendant  is  induced  to 
assign  his  effects.  It.  is  not  contended,  that  prior  to 
Michaelmas  the  plaintiff  could  have  sued ;  but  it  is  said, 
that  aa  the  trustees  did  not  sell  at  Michaelmas,  the 
plaintiff  may  now  sue ;  but  how  can  the  debtor  get 
back  his  effects  ?  I  think,  therefore,  that  the  circum- 
stance of  the  plaintiff's  not  having  concurred  in  post- 
poning the  sale  does  not  remit  him  to  his  original  right 
of  action..  Whether  any  other  remedy  maybe  open 
to  him  is  another  question ;  it  is  worthy  of  remark  that 

Vol.1.  E  the 
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1817*        the  number  of  creditors  who  agreed  to  postpone  the 

"•"" '         sale  exceeded  the  number  of  those  who  originally  signed 

*******        the  agreement. 
Saumdeks*  ° 

Holroyd  J.    The  only  doubt  which  I  can  entertain 
in  this  case  is  in  consequence  of  the  instrument  con- 
taining an  agreement  to  release  on  payment  of  the  com* 
position.     If  that  had  beett  omitted,  inasmuch  as  there 
it  a  fund  provided,  it  might  perhaps  have  been  a  satis- 
faction of  the  debt,  and  might  have  been  so  pleaded, 
according  to  the  doctrine  laid  down  in  Heathcote  v. 
Cruickshanh.  (a)     The  effect  however  of  this  agreement 
to  release  seems  to  be  this,  not  that  the  composition 
•should  operate  immediately  as  a  satisfaction  when  paid, 
"but  that  the  creditors  were  then  to  give  a  formal  release 
by  deed,  and  that  the  debtor  was  not  to  be  discharged 
until  such  deed  was  executed.     It  seems  to  me,  there- 
fore>  that  the  plaintiff  is  not  entitled  to  recover. 

Rule  absolute. 

(a)  2T.Il.27. 


Phipps  against  Sculthorpe.  (a) 

^TbeeT"^©  j\CTl0N  for  use  and  occupation,  and  verdict  for  the 
B-  for  a  term  "  plaintiff  for  a  year's  rent.  ^  At  the  trial  before 

determinable  m 

by  a  notice  to  Dallas  J.  at  the  last  spring  assizes  for  the  county  of 
ulg  such  term  "  Surry9  the  plaintiff  gave  in  evidence  that  in  February, 

C.  applies  to  A.9 
the  landlord, 

for  leave  to  become  the  tenant  instead  of  B.t  and  upon  A.  consenting,  agrees  to  stand 
in  B\  place,  and  oners  to  par  rent ;  Held  that  (though  B.\  term  had  not  been  deter- 
mined  either  by  a  notice  to  quit  or  a  surrender  in  writing,)  A.  might  maintain  an  action 
for  use  and  occupation  against  C,  and  that  the  latter  could  not  set  op  2?.'s  title  in  de- 
fence to  that  action. 

(tf)  Cause  was  shewn  at  Serjeants*  Inn.. 

1815, 
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1815,    the    premises   in   question  were    let  by  him         181 7. 

under  a    written   instrument    to  one  Newton  Frier-  ■  ■ 

hicks,  at  a  certain  rent,  to  hold  from  the  14th  February,         <£„•„, 

for  three  calendar  months,  and  from  the  expiration  of    5cDLTB0Er** 

that  period  for  three  calendar  months  longer,  and  to 

on,  from  three  months  to  three  months,  and  either 

party  was  to  give  the  other  six  calendar  months'  notice 

to  quit    That  the  defendant,  after  Hicks  had  occupied 

the  premises  about  two  months,  applied  to  the  plaintiff 

to  become  the  tenant  instead  of  Hicks,  stating  that 

Hicks  owed  him  a  sum  of  money,  which  he  hoped  to 

get  by  taking  his  stock,  and  that  upon  his  consenting, 

the  defendant  took  the  premises,  and  agreed  to  stand 

in  Hkht*  shoes,  and  further  that  the  Defendant  offered 

to  pay  the  plaintiff  a  quarter's  rent.    It  was  objected, 

that  the  plaintiff  could  not  recover,  because  Hicks,  opt 

having  transferred  his  interest  to  the  plaintiff,  still  had 

in  him  the  legal  interest,  and  that  the  present  plaintiff, 

havingno  legal  estate,  was  not  entitled  to  recover;  but  the 

learned  Judge  directed  the  jury  to  find  a  verdict  for  the 

plaintiff  reserving  to  the  defendant  leave  to  move  to  enter 

a  nonsuit;  and  Marryat,  in  last  Easier  term,  obtained 

a  rule  nisi,  against  which  cause  was  now  shewn  by 

Onslow  Serjt.  (Arabin  was  with  him).  To  make  the 
defendant  liable  for  use  and  occupation  it  is  sufficient 
to  shew  that  he  occupied  as  tenant  to  the  plaintiff:  and 
he  cannot  then  dispute  his  landlord's  title.  The  evi- 
dence is  abundant  on  that  point:  he  offers  to  stand  in 
the  place  of  Hicks  who  before  was  the  tenant,  and.  by 
the  landlord's  assenting4o  that  proposal,  the  defendant 
himself  became  tenant;  apd  if  any  thing  were  wanting  to 

E  2  prove 
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181 7.'        prove  a  tenancy,  it  is  amply  supplied  by  an  expres* 
offer  to  pay  rent     The  Court  here  called  upon 


PiTlPPS 

against 


MarryaL  The  legal  interest  in  these  premises  was 
conveyed  to  Hicks,  in  1815,  by  the  written  agreement, 
and  that  interest  oiU6t  continue  in  him  till  terminated  in 
the  mode  there  pointed  out,  t.  e.  by  six  months'  notice  to 
quit ;  no  such  notice  was  given,  therefore  Hicks' s  inter- 
est must  have  continued  up  to  the  present  time,  unless 
be  has  duly  surrendered  his  estate  in  the  premises.  By 
the  statute  of  frauds,  such  a  transfer  of  his  interest  to 
be  valid  must  be  in  writing :  Rotting  v.  Martin  (a\  and 
Mollett  v.  Brayne  (b\  are  decisive  that  a  tenancy^frora 
year  to  year,  is  not  determined  by  a  parol  licence  from 
the  landlord  to  the  tenant  to  quit,  as  well  as  that  a  pa- 
rol assignment  of  a  lease  from  year  to  year  granted  by 
parol  is  void  under  the  statue  of  frauds.  Hicks,  there- 
fore, did  not  duly  surrender  his  interest;  and  that  being 
a  continuing  term  and  never  assigned,  Hicks  still  con- 
tinued tenant ;  and  as  between  the  parties  to  the  suit, 
the  legal  relation  of  landlord  and  tenant  never  sub- 
sisted ;  and  the  effect  of  determining  that  the  plaintiff' 
may  recover  in  this  action,  will  be,  that  lie  has  a 
dpuble  remedy  for  the  rent,  both  against  Hicks  and  the 
defendant. 

Lord  Ellenborough  C.  J.  '  I  think  that  there  k 
sufficient  evidence  to  entitle  the  plaintiff  to  recover :  the 
defendant  applies  for  leave  to  take  the  premises,  and 
upon  obtaining  the  landlord's  consent,  does  take  them, 
and  agrees  to  stand  in  Hickfs  shoes ;  and  besides  that,  he 

(*)  I  Cempb.  317.  (b)  %Campb.io$. 

8  offers 
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offers  to  pay  rent:  this  is  more  than  sufficient  to  create        1817* 
a  tenancy;  and  being  once  a  tenant,  it  is  not  compe- 
tent to  him  to  dispute  his  landlord's  title. 


SCULTHORFE. 


Batlet  J.  I  think  that  the  defendant,  by  taking 
the  premises  of  the  plaintiff,  and  agreeing  to  stand  in 
Hichfs  shoes,  became  tenant,  and  that  he  cannot  call 
in  question  his  landlord's,  title  to  let 

Abbott  J.  The  defendant  agrees  to  take  the  pre- 
mises of  the  plaintiff,  does  take  and  enter,  and  then 
says,  that  his  landlord  has  no  right  to  let:  whereas  by 
a  well-recognized  rule  of  law  a  tenant  cannot  dispute 
the  title  of  his  landlord. 

Holkoyd  J.  concurred. 

Rule  discharged. 


Holland  and  Another  against  Haxl  and    ^w^. 

**  Nov,  6th. 

Gill,  (a) 

T^ECLARATION  stated,  that  by  agreement  (2ist  whereof. 

Majfy  1816),  between  the  plaintiff;  and  defendants  to^? one-third 

it  was  agreed  (inter  alia)  that  the  plaintiffs  would  sell  ^.re.or  a •£** 

to  the  defendants  one  third  share  in  a  ship  called  the  to  he  employed 

on  a  joint  ad- 

JBichmondj  for  a  certain  sum,  one  moiety  to  be  paid   venture,  in  the 
for  by  the  defendant  GilFs  acceptance  payable  six  JXu**  stores 

to  South  Am- 
rica,  contrary  to  an  order  in  council  then  in  force :  Held  that  (the  agreement  being 
entire,  and  containing  on  the  face  of  it  an  illegal  stipulation,)  it  lay  on  the  party  seeking 
to  enforce  the  fame  to  shew  tjiat  means  had  been  used  to  obtain  a  licence,  or  that  the 
illegal  purpose  had  been  abandoned,  and  that  in  failure  thereof  J.  could  not  recover 
for  the  share  of  the  ship. 

(a)  Cause  was  shewn  at  Serjeants*  Inn, 
E  8 
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1817*  months  after  date  from  that  day,  and  the  other  moiety 
to  be  paid  by  the  defendant  Hall's  like  acceptance; 
the  ship  to  be  taken  with  all  faults  as  she  lay  in  the 
Queen's  dock  on  the  2d  December  then  last,  after  which 
date,  all  expences  upon  her  to  be  borne  in  the  same 
proportions  as  the  interests  were  held  ;  the  plaintiffs  to 
bear  two-thirds  of  all  outfit  and  disbursements,  and 
the  defendants  one-third  thereof;  and  the  plaintiffs 
agreed*  to  furnish  an  account  of  all  disbursements 
incurred  upon  the  said  vessel,  since  the  2d  of  December 
then  last,  up  to  the  time  of  her  sailing  from  Liverpool; 
and  to  receive  in  payment  for  the  same  the  defendant 
GilTs  acceptance  of  the  plaintiffs*  draft  for  one  half 
the  same,  at  four  months'  date  from  the  day  the  vessel 
should  be  cleared  at  Liverpool  custom-house ;  and  for 
the  other  half  of  the  said  charges  and  disbursements, 
the  defendant  HalTs  like  acceptance  of  the  plaintiffs9 
draft.  Averment,  that  plaintiffs  did  sell  the  defendants 
one-third  share  of  the  ship,  and  that  they,  in  pursuance 
of  the  agreement,  drew  bills  of  exchange  upon  Gill 
and  Hall  which  were  presented  for  payment;  but 
that  the  defendants  refused  to  pay  the  said  bills  or  in 
any  other  way  to  pay  for  the  price  of  the  said  ship ; 
and  that  although  the  plaintiffs  did  furnish  the  de- 
fendants with  an  account  of  all  disbursements,  since 
the  2d  December  up  to  the  1st  July,  1816,  the  time  of 
the  vessels  sailing  from  Liverpool,  one-third  of  which 
amounted  to  £  ;  and  although  Hhe  vessel,  on 

the  1 6th  June,  was  cleared  out  of  Liverpool  custom-* 
house,  and  although  the  plaintiffs  caused  their  drafts 
to  be  presented  to  the  defendants  respectively,  for  a 
moiety  of  their  disbursements  for  their  acceptance;  yet 
the  said  defendants  refused  to  accept  the  said  drafts,  or 

to 
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to  pay  the  amount  of  the  disbursements.   Plea,  general         1817. 
issue.      At  the  trial  before  Dallas  J.  at  the  last  spring         ■ 
assizes  for  the  county  of  Surry,  the  plaintiff,  in  support         agatmt 
of  his  case,  gave  in  evidence  the  agreement,  which 
contained,  besides  the  part  set  out  in  the  declaration, 
among  other  things,  the  following  clause :  "  And  it  is 
hereby  further  agreed  between  the  said  parties,  that 
they  shall  be  jointly  interested  in  the  same  proportions, 
in    a  voyage  to  be  undertaken   with   the   said  ship 
Richmond,  from  Liverpool  to  a  port  in  Holland,  with 
a  cargo  of  rock  salt;  and  also  in  a  further  voyage  to 
Sotdh   America,   with    a  view   to   sending  out    some 
military   stores   to  that  quarter.      For   this   purpose, 
Holland  Ackers  and  Co.  have  lately  bought  a  quantity 
of  military  stores,  which  they  now  hold,  and  also  the 
said  George  Gill  and  John  Hall  have  bought  a  quantity 
of  similar  articles,   and   it   is   the  intention  of  these 
parties  to  ship  the  said  military  stores  on  board  of 
some  small  vessel,  either  from  Liverpool  or  London, 
which  may  be  chartered  for  the  purpose,  to  go  tp  a 
port  in  Holland,  to  meet  the  Richmond,  with  a.view 
to  be  transhipped  on  board  her,  as  circumstances  may 
best  direct."     It  was  objected,  on  the  part  of  the  de- 
fendants,   that  the  exportation  of  military  stores  was 
contrary  to  an  order  in  council  in  full  force  at  the 
date  of  the  agreement,  and  such  order  in  council  by 
the  act  29  G.  2.  c.  16.  having  the  same  force  as  an  act  of 
parliament,  and  this  being  one  entire  contract,  the  whole 
instrument  was  vitiated.     No  evidence  was  offered  that 
the  plaintiffs  either  obtained  or  used  any  means  to 
procure  a  licence.     Dallas  J.  directed  the  jury  to  find 
a  verdict  for  the  plaintiffs,  with  liberty  to  the  defendants 
to  move  to  enter  a  nonsuit.     The  jury  found  a  verdict 

E  4  for 
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181 7.        for  the  plaintiffs,  and  in  Easter  term  last,  a  rule  was 
obtained  by  Marryat  for  setting  aside  the  same,  and 
immt         entering  a  nonsuit ;  and  now  cause  was  shewn  by 


Ha 


Gurney  and  Chitty.  Although  this  agreement,  if  car- 
ried into  effect  before  the  expiration  of  the  time  limited 
by  the  order  in  council,  and  without  a  licence,  would 
be  illegal,  still  as  the  mere  effluxion  of  time,  the  procur- 
iug  of  a  licence,  or  the  abandonment  of  the  illegal  voy- 
age, might  legalize  the  whole,  it  is  not  necessarily 
unlawful ;  and  the  presumption  is  in  favour  of  its  le- 
gality* And  they  cited  Sewell  v.  Royal  Exchange  As- 
surance Company  (a),  Haines  v.  Busk  (6),  to  shew  that 
subjects  may  enter  into  a  contract  illegal  at  the  time, 
which  may  be  rendered  lawful  before  it  is  actually 
completed. 

Marryat  and  Comyn  contra  were  stopped  by  the  Court. 

Lord  Ellenborough  C.  J.  The  parties  by  this 
agreement  appear  to  have  contemplated  one  entire  ad- 
venture, which  was  originally  illegal;  and  I  cannot 
discover  that  the  illegal  purpose  was  ever  abandoned ; 
or  that  any  thing  was  done  to  legalize  it 

Bayley  J.  concurred. 

Abbott  J.  If  there  be,  on  the  face  of  the  agree- 
ment, an  illegal  intention,  is  it  too  much  to  say,  that 
the  burden  lies  on  the  party  who  uses  expressions  prima 
facie  importing  an  illegal  purpose,  to  shew  that  the  in- 
tention was  legal  ? 

Hojlroyd  J.  concurred. 

Rule  absolute. 

(«)  4  TamS9%s^  W  5  Taunt. sn.' 
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1817- 

Cartridge  against  Griffiths.  («) 

T^EBT  on  bond.     The  declaration  was  in  the  follow-   Declaration  by 

ing  form :   Wm.  Cartridge,  treasurer  of  the  friendly  57friS"?i©. 

society  of  Loyal  Britons*  complains  that  defendant,  on  cicty»  on  *  bond 

J  J  l  to  A.,  then  being 

the22d  Sept.  1810,  by  his  writing  obligatory,  &c,  ac-  treasurer;  Plea, 

knowledged  himself  to  be  bound  unto  one  Wm.  Farley   "ht£n&£\w% 

(then  being  treasurer  of  the  said  society)  in  the  sum  of  J"  ^without' 

/.;  and  that  the  said  defendant  bad  not  paid  the  said   Jtatinghim  to 

7  r  be  treasurer  to 

sum  of  money  to  Wm.  Farley  while  he  was  treasurer  as  the  society  •. 
aforesaid,  or  to  the  plaintiff  since  he  has  become  trea-  was  entitled' to 
surer,  or  to  any  other  person  on  behalf  of  the  said  recoTcr# 
society.  Plea,  non  est  factum.  At  the  trial  before 
Burrough  J.  at  the  last  spring  assizes  for  the  county  of 
Gloucester,  the  bond  produced  in  evidence  was  a  com- 
mon money-bond  from  the  defendant  to  Wm.  Farley, 
without  stating  him  to  be  treasurer  of  the  society :  but  it 
was  proved  that  this  was  a  security  belonging  to  the 
society,  that  Farley,  at  the  date,  was  treasurer,  and 
that  the  plaintiff  had  succeeded  him  in  that  office. 
It  was  objected  that  this  was  a  variance,  and  the 
learned  Judge  considering  the  point  doubtful  non- 
suited the  plaintiff,  with  leave  to  move  to  enter  a 
verdict ;  and  a  rule  nisi  having  been  obtained  in  last 
Easier  term  by  Jercis,  cause  was  now  shewn  by 

Jessap.  By  stat.  33  G.  3.  c.  54.  s.  1 1.  "  all  securities 
and  effects  belonging  to  these  societies  vest  in  the  trea- 
surer, and  on  his  death  or  removal  in  the  succeeding 
treasurer,  and  shall  in  all  law-proceedings  be  stated  to 

(«)  Cause  was  shewn  at  Serjeants'  Inn. 

be 
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18 17.  be  the  property  of  such  treasurer."  It  is  not  shewn  on 
— —  this  record  that  the  bond  was  given  to  Wm.  Farley  in 
against  his  character  of  treasurer,  but  only  then  being  treasure* ; 
and  it  may  consistently  with  that  allegation  have  been 
given  to  him  in  his  individual  character ;  and  in  that  case 
the  present  plaintiff  can  have  no  right  of  action.  [Lord 
Ellenborough  C.  J.  By  the  6th  section  it  is  provided 
that  the  treasurer  may  take  securities  in  his  own  name 
without  other  description :  if  that  be  an  objection,  it  is 
on  the  record ;  but  what  is  the  variance  which  was  the 
ground  of  nonsuit?]  Assuming  that  the  declaration 
shews  the  bond  to  have  been  given  to  Farley  as  trea- 
surer, there  is  a  variance  between  the  bond  in  the  de- 
claration and  the  bond  produced  in  evidence,  for  the 
bond  produced  in  evidence  is  to  Farley  in  his  indi- 
vidual character. 

Lord  Ellenborough  C.  J.  The  declaration  does 
not  state  that  the  bond  was  given  to  Farley  as  trea- 
surer, but  only  then  being  treasurer.  The  effects  of 
the  society  vest  by  law  in  the  treasurer ;  and  the  opera- 
tion of  the  statute  is  to  transfer  the  security,  which 
vested  in  Farley^  to  the  plaintiff,  'who  is  alleged  and 
proved  to  be  the  present  treasurer.  I  cannot,  therefore, 
discover  any  ground  for  saying,  that  there  is  any  mis- 
take. The  plaintiff  says  that  the  defendant  is  bound 
to  him,  and  he  is  bound. 

Bayley  J.     The  only  issue  is,  Did  the  defendant 

execute  .such  a  bond  as  is  stated  in  the  declaration  ? 

Now  the  bond  in  the  declaration  is  stated  to  be  a  bond 

to  W.  Farley,  then  being  treasurer:  the  allegation,  then 

14  being 
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being  treasurer,  is  no  part  of  the  bond,  but  an  extrinsic 
fact. 

Car  fudge 

Abbott  and  Holroyd  Js.  concurred.  Grjfjitus. 

Rule  absolute. 


Rooth  against  Wilson,  (a) 

QASE  against  the  defendant  for  not  repairing  the  A.  sends  his 

fences  of  a  close  adjoining  that  of  the  plaintiff,  nigto,  to*.* 

wheneby  a  certain  horse  of  plaintiff;  feeding  in  the  .tcVbk^o' 

plaintiff's  close,  through  the  defects  and  insufficiencies  ^•£n*„,^dd' 

of  the  fences,  fell  into  the  defendant's  close,  and  was  Ind  mp*"**!  ' 

from  t  field  of 

killed.     Flea,  not  guilty.     At  the  trial  before  Richards  c.  by  i  fence, 

t»  i*i  .  n       i  *  .*,.  which  C. was     • 

Baron,  at  the  last  spring  assizes  for  the  county  of  Not-  bound  to  repair, 

tingham,  it  appeared  that  the  horse  was  the  property  [he btdTuteof 

of  the  plaintiff's  brother,  who  sent  it  to  him  on  the  {J^JS'fcJj 

night  before  the  accident;  that  the  plaintiff  put  it  into  ^^^hdV9 

his  stable  for  a  short  time,  and  then  turned  it,  after  Hc,d  that  B-* 

though  a  gra- 

dark,   into  his  close,    where  his  own   cattle  usually  toitous  bailee, 

grazed,  and  that  on  the  following  morning  the  horse  uinanaction 

was  found  dead  in  the  close  of  the  defendant,  having  JS-owthe*™- 

fellen  from  the  one  to  the  other.  The  liability  to  ^  of  the  horse. 
repair  was  admitted.  Defence,  that  the  plaintiff  had 
not  such  a  property  in  the  horse  as  to  entitle  him  to 
maintain  this  action.  The  learned  Judge,  however, 
suffered  the  cause  to  proceed,  and  the  jury  found 
a  verdict  for  the  plaintiff  In  Easter  term  last  a  rule 
was  obtained  by  fteader  for  setting  aside  this  verdict 

(*)  Cause  was  shewn  at  Serjeants*  Luu 

and 
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1817*         And  having  a  new  trial,  against  which  cause  was  now- 
shewn  by 


Room 

against 

Wilson. 


Copley  Serjt     The  plaintiff  had  a  property  in  the 
horse  sufficient  to  entitle  him  to  maintain  this  action : 
he  had  possession  of  the  horse,  as  a  gratuitous  bailee* 
and  possession  is  sufficient,  as  against  a  wrongdoer. 
Thus  a  bailee  of  goods  to  keep,  or  an  agister  of  cattle, 
may  maintain  trespass  (a)  against  a  wrongdoer :  and  in 
the  case  of  felony,  it  has  been  holden  that  the  pro- 
perty is  well  laid  in  the  following  bailees;  agister  of 
cattle,  innkeeper,  washerwoman,  carrier,  and  even  in  a 
stage-coachman  not  being  a  part-owner  of  the  coach,  (b) 
These  authorities  are  decisive  in  support  of  the  plain- 
tiff's right  to  maintain  this  action.     It  may  be  said  that 
the  defendant  would  thereby  be  subjected  to  the  costs 
of  actions,  both  at  the  suit  of  the  bailee  and  the  abso- 
lute owner  of  the  property ;  but  the  case  of  FleweUin  n 
Bave(c)  is  decisive  that  that  consequence  would  not 
follow.     It  was  there  expressly  held  "  that  if  goods  are 
bailed  to  one  man,  to  bail  to  another,  and  the  first 
bailee  doth  not  deliver  them  over,  but  converts  them 
to  his  own  use,  he  thereby  makes  himself  liable  to  an 
action,  both  of  the  first  bailor  and  of  the  person  to 
whom  they  were  to  have  been  bailed ;  but  both  shall 
not  have  their  action,  but  he  that  first  begins  the  action 
shall  go  on   with   the  same."     The  present  plaintiff* 
must,  therefore,  go  on  with  the  action  he  commenced, 
and  the  judgment  obtained  by  him  will  be  a  bar  to  an 
action  by  the  other,  (d)     To  support  this  action,  it  is 

(a)  %  Roll.  Ah.  551-        (*)  *  East,  P.  C.  653. 

(0  x  Bulstnde,  69.  {i)  Sto.  Trtsp.  6f.    %  Jbll.  Ah.  569*  }L 5. 

not 
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not  necessary  that  the  plaintiff  should  be  liable  over  to        1817* 

the  original  owner  of  the  horse ;  if  it  were,  however,  he. 

was  so  liable  in  this  particular  case;  for  he  turned  the        agaimt 


horse,  after  dark,  into  a  dangerous  pasture,  to  which 
it  was  unaccustomed ;  and  though  the  place'  might  be 
perfectly  safe  to  his  own  cattle,  which  were  used  to  it, 
yet  to  this  animal  it  was  otherwise;  it  was  negligence 
therefore  in  him,  in  turning  the  horse  into  that  field,  and 
in  that  case  he  is  clearly  liable  to  the  original  owner. 

Reader  contra.  The  gist  of  this  action  is,  the  conse- 
quential damage;  the  person,  therefore,  who  has  actu- 
ally sustained  the  damage,  must  sue.  The  plaintiff 
having  no  interest  in  the  horse,  is  not  damnified  by  its 
death;  and  therefore  cannot  sue :  the  action  can  only  be 
maintained  by  the  owner  of  the  animal,  he  alone  being 
damnified.  The  plaintiff  has  not  paid,  or  been  called 
upon  to  pay,  the  value  to  the  owner ;  assuming,  how- 
ever, that  a  mere  liability  to  damage  is  sufficient  to 
enable  him  to  maintain  this  action,  he  has  here  incurred 
no  such  liability ;  for  he  has  been  guilty  of  no  negligence. 
A  gratuitous  bailee  is  bound  to  take  the  same  care  only 
of  the  property  intrusted  to  him,  as  he  would  of  his  own; 
and  the  plaintiff  in  fact  turned  the  horse  into  that  pas- 
ture-field, which  his  own  cattle  were  in  the  constant  habit 
of  using:  in  so  doing  he  took  the  same  care  of  the  pro- 
perty intrusted  to  him,  as  he  would  of  his  own ;  and 
then  he  is  not  liable  over  to  the  original  owner. 

Lord  Ellenborough  C.J. '  The  plaintiff  certainly 
was  a  gratuitous  bailee,  but  as  such,  he  owes  it  to  the 
owner  of  the  horse  not  to  put  it  into  a  dangerous  pas- 
ture ;  and  if  he  did  not  exercise  a  proper  degree  of  care 

he 
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1817*  be  would  be  liable  for  any  damage  which  the  horse 
— —  might  sustain.  Perhaps  the  horse  might  have  been  safe 
agaiMsf  during  the  daylight,  but  here  he  turns  it  into  a  pasture 
to  which  it  was  unused  after  dark.  That  is  a  degree 
of  negligence  sufficient  to  render  him  liable:  such  lia« 
bility  is  sufficient  to  enable  the  plaintiff  to  maintain  this 
action ;  he  has  an  interest  in  the  integrity  and  safety  of 
the  animal,  and  may  sue  for  a  damage  done  to  that 
interest. 


Bayley  J.  I  am  entirely  of  the  same  opinion :  the 
plaintiff  by  receiving  the  horse  becomes  accountable. 
Case  is  a  possessory  action ;  the  declaration  merely  states 
that  it  was  the  horse  of  the  plaintiff;  if  this  had  been  an 
indictment,  might  it  not  have  been  described  as  the 
horse  of  die  plaintiff?  as  in  the  common  case  of  goods 
stolen  from  a  washerwoman. 

Abbott  J.  I  think  that  the  same  possession  which 
would  enable  the  plaintiff  to  maintain  trespass,  would 
enatfte  him  to  maintain  this  action. 

Holroyd  J.  The  plaintiff  was  entitled  to  the  be- 
nefit of  his  field  not  only  for  the  use  of  bis  own  cattle, 
but  also  for  putting  in  the  cattle  of  others ;  and  by  the 
negligence  of  the  defendant  in  rendering  the  field  un- 
safe, he  is  deprived  in  some  degree  of  the  means  of 
exercising  his  right  of  using  that  field,  for  either  of 
those  purposes.  Whether,  therefore,  the  damage 'ac- 
crues to  his  own  cattle,  or  the  cattle  oi  others,  he  still 
may  maintain  this  action. 

Rule  discharged. 
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1817. 

The  King  against  The  Inhabitants  of  Wands- 
worth,  (.a) 

INDICTMENT  against  the  defendants  for  not  re-  Where  the  de- 

•  •  t  -   1  mi        1   *>  fendant  has 

pairing  a  common   highway.      The  defence  was,  been  acquitted 

that  it  was  a  private  and  not  a  public  road.      At  the  men" for  not 

trial  before  Dallas  J.  at  the  last  spring  assizes  for  ^cSS^M 

the  county  of  Surry,  it  appeared  that  this  was  a  road  dis-  uo}  8rant  a  new 

tant  five  miles  from  the  metropolis,  lying  between  en-  will,  under  very 

1        j  1  •  1  ii«        special  circum- 

dosed  grounds,  with  a  common  at  one  end,  where  the  stances,  suspend 

cattle  fed  at  all  times  of  the  year ;  that  about  forty-four  jJSg^V^  as 

years  ago,  in  a  part  of  this  road  where  there  had  been  to  c?*blc  *h* 

a  slough,  a  brick  arch  had  been  turned  at  the  expence  the  question 

«•  r  1  •  1  •  .        <•        1  reconsidered 

of  one  of  the  parishioners ;  that  for  eleven  years  succes-  upon  another 
sively,  another  of  the  parishioners  had  compounded  for  without  the  pre- 
his  statute  duty,  by  repairing  a  part  of  this  road;  that  it  iormeHud^ 
had  been  constantly  used  by  the  parishioners  for  convey-  mcnta 
ing gravel  from  pits  on  Wandsworth  common  for  the  repair 
of  the  other  roads  in  the  parish ;  besides  which,  much 
evidence  was  given  to  shew  that  it  had  generally  been 
used  as  a  highway.    These  facts  were  proved  on  the 
part  of  the  prosecution.     The  defendants  called  no  wit- 
nesses,, and  the  jury  found  a  verdict  for  the  defendants. 
In  Easier  term  last,  Gwrney  applied  to  the  Court  for  a 
rule  to  shew  cause  why  there  should  not  be  a  new  trial, 
admitting  at  the  same  time,  that  it  was  contrary  to  the 
usual  practice  of  the  Court  to  entertain  such  a  motion 
where  the  defendant  had  been  acquitted  upon  on  indict- 
ment.    The  Court,  adhering  to  their  rule  not  to  grant 

(«)  Cause  was  shewn  at  Serjeants'  Inn. 

a  new 
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1817*        a  new  trial  in  such  a  case,  permitted  Gitmey  to  take  a 
'         rule  for  staying  the  entry  of  the  judgment  upon  the 
against         verdict  given  at  the  trial. 

The  Inhabi-  ° 

tanU  of 

Marryat  and  Lowes  now  shewed  cause  against  the 
rule,  And  contended  that  the  effect  of  the  present  rule, 
if  successful,  would  be  to  grant  a  new  trial  in  a  criminal 
case,  when  the  defendant  had  been  acquitted,  and  that 
was  contrary  to  the  practice  of  the  Court;  and  they 
cited  Rex  v.  Reynell  (a),  and  Rex  v.  Mann,  (b) 


Gurney  and  Nolan  contra.  If  this  verdict  be  fol- 
lowed by  judgment  and  another  indictment  be  preferred, 
the  judgment  may  be  given  in  evidence,  and  will  oper- 
ate strongly  with  the  jury ;  if  the  Court,  therefore,  see' 
that  this  verdict  is  against  the  weight  of  the  evidence, 
they  will  feel  disposed  to  make  this  rule  absolute,  which 
will  enable  the  prosecutor  to  try  the  question  again 
without  the  prejudice  that  must  necessarily  be  created 
by  the  verdict  given  in  this  case;  and  they  cited  Rex  v. 
The  Inhabitants  of  Oxfordshire  (c),  and  Rex  v.  Inhabi- 
tants of Middlesex  (rf),  to  shew  that  under  special  cir- 

cum- 

(a)  6 East, si 5-  (b)4M.&  5.337.  (e)  t6Masi,l*z. 

(d)  Rex  r.  The  Inhabitants  of  Middlesex.  This  wis  an  indictment  for 
not  repairing  Kingston  bridge.  Defendants  pleaded,  that  from  time  im- 
memorial the  bailiffs  and  freemen  of  Kingston  had  repaired,  and  of 
right  ought  to  repair  the  same.  The  case  stood  for  trial  at  the  sittings 
after  Trinity  term,  53  G.3. ;  but  a  similar  indictment,  charging  that  from 
time  immemorial  the  bailiff's  and  freemen  of  Kingston  were  bound  to 
repair,  immediately  preceded  it,  and  was  first  tried.  Upon  that  trial  there 
was  evidence  that  the  corporation  was  liable;  but  it  turned  out  thst. 
the  bailifs  were  officers  of  comparatively  modern  creation,  and  that 
they,  therefore,  could  not  be  tmmemorially  bound  to  repair.  Upon 
that  indictment  the  defendants  were,  therefore,  acquitted ;  and  The 
King  v.  Middlesex  being  then  called  on,  the  defendants'  counsel  found 

that 
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cutnstances  such  a  rule  had  been  acted  upon  in  this        1817* 
court.  

The  Kino 
ogoinit 

Lord  Ellenborough  C.  J.    My  objection  to  making        tantl  of  *" 
this  rule  absolute  is,  that  the  Court  will  thereby  be  do-   Wandsworth. 
log  indirectly  that  which,  if  they  did  directly,  would  be 
contrary  to  the  established  practice  of  the  Court,  acted 
upon  in  a  variety  of  cases ;  that  is,  they  will  in  effect  be 
granting  a  new  trial  in  a  criminal  case,  where  the  de- 
fendant has  been  acquitted.     But  there  certainly  have 
been  instances  (as  in  the  cases  of  Caversham  and  Kingston 
Bridge,)  where  the  Court   has   suspended  the  effect 
of  a  former  verdict,  when  great  injustice  would  arise 
from  precluding  further  discussion.    In  the  Kingston 
bridge  case^  if  we  had  not  adopted  this  rule,  the  county 
of  Middlesec  would  have  been  fixed  with  the  repair  of 
the  bridge^  though  it  appeared  upon  the  evidence  that 
other  persons  were  bound.     So  in  this  case,  it  seems  to 
me,  that  to  maintain  the  present  verdict  would  be  to 
•end  the  parties  to  a  second  trial,  with  a  millstone 


that  the  same  feet  which  occasioned  the  acquittal  in  the  last  case, 
ue.  that  the  bailifs  and  freemen  were  charged  to  be  liable,  must 
equally  render  it  impossible  for  them  to  support  the  plea.  The  con- 
sequence was,  that  a  verdict  of  guilty  passed  against  the  defendants ; 
and  if  judgment  had  been  entered  on  this  verdict,  the  county  of  Middle- 
sex would  have  been  subjected  to  the  expence  of  repairing  this  bridge, 
till  the  result  of  another  indictment  against  the  corporation  of  Xiags- 
Ma  waa  ascertained.  The  Court,  therefore,  on  the  motion  of  Curney% 
in  the  following  Michaelmas  term,  granted  a  rule  nisi  for  suspending 
the  entry  of  judgment,  (another  bill  of  indictment  having  in  the 
intermediate  time  been  preferred  and  found  against  the  corporation  of 
XtflfUM,)  until  that  indictment  could  be  tried :  that  rule  was  after- 
wards made  absolute,  and  upon  the  trial  of  this  second  indictment  the 
•  corpotfetioa  were  found  guilty. 

Vox-I.  F  about 
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181 7.  about  their  neck,  the  weight  of  which  it  would  be  im«* 
— —  possible  to  resist.  If  this  question  had  depended 
agatnu  merely  on  the  evidence  of  user  of  the  road  as  a  high- 
tants  of  "  way>  an<l  there  had  been  no  circumstances  drawn  from 
a*d0wo*th«  ^  actg  o^  tj^e  p^jgi^  j  should  have  been  extremely 
unwilling  to  have  granted  the  indulgence  prayed ;  but 
to  refuse  it  here  would  be  injustice  to  the  parties,  inas- 
much as  there  is  evidence  both  of  the  user  of  it  as  a 
highway,  (in  the  instances  of  gravel  carried  over  it 
for  the  repair  of  other  highways  in  the  parish,) 
and  of  repairs  by  the  parish ;  because,  if  die  repairs 
are  done  by  a  parishioner  under  an  agreement  with  |he 
parish,  in  consideration  of  his  being  excused  his  sta- 
tute duty,  that  is  virtually  a  repair  by  the  parish. 
There  are,  therefore,  circumstances  which  differ  this 
from  ordinary  cases,  and  make  it  a  case  fit  to  be  tried 
qgain.  By  staying  the  proceedings,  we  do  in  effect  give 
the  parties -the  benefit  of  an  ulterior  consideration.  But, 
inasmuch  as  this  is  an  indulgence,  we  shall  impose  it 
as  a  term  that  the  parishioners  of  Wandsworth,  (whose 
testimony  would  not  be  legal  evidence,  on  the  ground 
of  interest,)  shall  be  examined  at  the  next  trial ;  and 
this  rule  shall  only,  therefore,  be  made  absolute  upon 
the  terms  of  the  prosecutor  consenting  to  that  effect. 

Bayley  J.  concurred. 

Abbott  J.  This  is  a  question  in  which  the  public 
are  interested ;  and,  as  there  are  circumstances  in  the 
case  that  require  further  investigation,  I  think  it  is 
both  convenient  and  just  that  the  prosecutor  should 
have  an  opportunity  of  presenting  this  case  to  an- 
other 
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other  jury,  without  the  prejudice  of  a  judgment  against 
him. 


Holroyd  J.  concurred 


Rule  absolute,  (a) 


<tf 


1817. 


The  Kino 

against 
The  Inhabi- 
tants of 

WaND3WO*TII. 


(a)  Rex  v.  The  Inhabitants  of  Chigwell. 

Jetsofp,  within  the  first  four  days  of  this  term,  applied  for  a  simi- 
lar rule  in  this  case,  which  was  an  indictment  for  not  repairing 
a  road,  tried  before  Dallas  J.  at  the  last  assizes  for  the  county  of 
Essex  /  and  he  cited  the  foregoing  case,  Rex  v.  Wanirmrth.  Lord 
Elleahroegb  C.  J.,  on  the  motion,  desired  that  a  case,  in  which  the 
rale  was  granted  under  very  special  circumstances,  should  not  be 
drawn  into  a  precedent ;  that  if  it  were,  it  would  enable  parties  to 
defeat  the  operation  of  a  well-established  rule;  the  Court  would, 
however,  in  this  instance,  refer  to  the  learned  Judge  who  tried  the 
casoe ;  and  afterwards,  on  a  subsequent  day  in  this  term,  Jcssopp  was 
informed  that  they  had  done  so,  and  the  result  of  their  inquiries  led 
them  to  refuse  the  ride. 


The  King  against  Cotterill.  (b) 


Thursday* 
Nov,  6th. 


INDICTMENT  for  a  nuisance  in  erecting  pens  in  King  Charles 

the  High-street  of  the  town  of  Walsall,  and  driving  chaite/granted 
pigs  and  other  cattle  into  the  pens,  and  confining  them   ^^KS" 

two  fairs,  to 
be  holden  annually  within  the  borough  and  foreign,  and  confirmed  to  them  all 
markets  which  they  then  held,  with  a  reservation  of  the  rights  of  the  lord  of  the 
manor ;  it  appeared  that  a  market  had  been  holden  immemorialty  in  the  High-street 
of  Walsall  until  a  very  late  period,  when  the  corporation,  finding  it  inconvenient, 
icmoved  it  out  of  the  High-street  to  another  and  more  convenient  place  within  the 
borough ;  the  corporation  had  exercised  acts  of  ownership  in  pulling  down  an  old 
market-house  and  erecting  a  new  one ;  the  clerk  of  the  markets,  however,  had  been 
appointed  by  the  lord  of  the  manor,  but  he  did  not  receive  any  toll  from  the  persons 
frequenting  it  The  defendant  having  been  indicted  for  a  nuisance  in  erecting  stalls  in 
the  High-street  after  the  removal  of  the  market,  the  Judge,  upon  the  trial, left  it  to 
the  jury  to  say  whether  the  corporation  were  owners  of  this  market ;  adding,  that  if 
they  were,  the  right  of  removal  was  incident  to  the  grant*  The  jury  having  found 
in  the  affirmative,  the  Court  refused  to  grant  a  new  trial 


(*)  Came  was  shewn  at  Serjeants'  Jtm. 
F  2 


there. 
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1817*  going  order  of  the  corporation,  had  continued  to  erect  his 
pig-pens  in  the  High-street,  whereupon  this  prosecution 

gainst  was  commenced.  Evidence  was  given  on  the  part  of  the 
defendant,  that  in  addition  to  the  6tL  for  the  stalls  found 
by  the  bellman,  a  penny  was  paid  for  the  use  of  the  lord 
of  the  manor,  but  the  person  to  whom,  this  penny  was 
said  to  have  been  paid,  for  the  use  of  the  lord,  was  not 
called.  The  learned  Judge  left  it  to  the  jury  to  say,  whe- 
ther the  market  belonged  to  the  corporation  or  to  the 
lord  of  the  manor;  adding,  that  if  they  found  that  the 
market  belonged  to  the  corporation,  the  right  of  remov- 
ing it  to  a  convenient  place  within  the  borough  followed 
as  of  course.  He  intimated,  however,  to  the  jury  the 
propriety  of  finding  the  defendant  guilty,  as  that  would 
enable  the  defendant  to  take  the  opinion  of  the  Court 
upon  the  case  if  he  pleased,  whereas  a  verdict  of  ac- 
quittal would  preclude  all  further  discussion'.  The  jury 
found  the  defendant  guilty.  In  Easter  term  last,  Puller 
obtained  a  rule  nisi  for  a  new  trial ;  against  which 

Jervis,  W.  E.  Taunton,  and  Oldnall  shewed  cause, 
and  contended,  first,  that  the  corporation  of  Walsall 
were  owners  of  the  market ;  and,  secondly,  that  being 
owners,  they  were  authorized  in  removing  it  to  any 
place  within  the  limits  of  the  borough,  for  the  con- 
venience of  the  inhabitants.  To  establish  the  first 
point,  they  relied  as  well  on  the  language  of  the 
charter,  which  stated  this  to  be  a  corporation  by  pre- 
scription, and  contained  a  confirmation  to  the  mayor 
and  commonalty  of  all  markets  which  they  then  held, 
as  on  the  evidence  that  markets  had  been  imme- 
morially  holden.  In  addition  to  this,  they  said  there 
was  evidence  of  acts  of  ownership,  in  taking  down  the 

old 
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old  market-house  and  rebuilding  another,  sufficient  to        1817* 
shew  that  the  corporation  were  owners  of  the  soil,  " 

as  well  as  lords  of  the  market ;  but  it  was  not  neces-  _  against 
•ary  to  go  to  that  extent,  for  supposing  the  ownership 
of  the  soil  to  be  in  the  lord  of  the  manor,  still  it  would 
not  follow  that  be  was  owner  of  the  market;  for  the 
right  of  soil  may  be  in  one,  and  the  right  of  market  in 
another;  and  even  supposing  the  fact  of  stallage  having 
been  paid  to  Lord  Bradford  had  been  clearly  esta- 
blished, that  would  not  have  been  conclusive;  for  it 
appears  from  Heddey  v.  Welhouse  (a)9  that  stallage  and 
pickage  are  incident  to  the  soil,  and  it  is  there  said, 
that  if  the  king  grant  a  fair  or  market,  with  toll  certain 
to  one  and  his  heirs  to  be  holden  in  land  which  is 
borough-english,  and  the  grantee  die,  the  heir  at  the 
common  law  shall  have  the  market  and  the  toll,  but 
the  younger  son  shall  have  the  stallage  and  pickage, 
with  the  soH,  by  the  custom.  Secondly,  The  right  of  re- 
moval is  incident  to  the  ownership  of  the  market,  accord- 
ing to  the  doctrine  laid  down  by  Lord  Ellenborough  C.  J. 
in  Curwen  v.  Salkeld  (&),  which  is  not  distinguishable 
in  substance  from  this  case;  for  although  there  the 
grant  was  Henrico  Curwen  domino  villae  et  manerii, 
those  words  were  mere  description  of  the  person,  and 
that  decision  did  not  proceed  on  the  ground  of  his 
being  lord  of  the  manor.  It  is  true  that  this  charter 
is  wholly  silent  as  to  place,  and  only  confirms  to  the 
corporation  markets  generally;  and  the  evidence  shews 
that  the  market  has  always  been  holden  in  the  High- 
street;  but  the  Court  will  not  hence  infer  that  the 
market  was  by  the  terms  of  the  original  grant  confined 
to  the  High-street.     Such  an  inference  does  not  neces* 

(a)  Moor,  47*  W  3  &**h  53& 

F  4  sarily 
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1817*  sarily  arise;  for  it  is  not  usual  in  grants  of  this  descrip* 
tion  to  limit  fairs  and  markets  to  particular  spots;  and 

against  in  this  very  charter,  by  the  terms  of  the  grant  of  two 
fairs  which  immediately  precedes  the  confirmation  of 
the  markets,  the  fairs  are  to  be  holden  within  the 
borough  and  foreign.  If  a  conjecture  may  be  formed 
as  to  the  terms  of  the  original  grant  of  the  market  from 
the  terms  in  which  the  fairs  are  granted  in  this  instru- 
ment, it  should  seem  that  the  market  was  to  be  holden 
within  the  borough  and  foreign ;  and  if  so,  this  case 
falls  precisely  within  the  authority  of  Cttncen  v.  Salkeld, 
and  still  more  strongly  within  Dixon  v.  Robinson,  (a) 
The  nuisance  was  clearly  established,  and  it  was 
proved  that  the  scite  of  the  new  market  was  within 
the  limits  of  the  borough. 

Dauncey  and  Ptdler  contra.  As  to  the  first  point, 
the  circumstance  of  Lord  Bradford  having  appointed 
the  clerk  of  the  market,  is  much  stronger  to  shew  the 
ownership  in  him,  than  the  facts  relating  to  the  pulling 
down  and  erecting  the  market-houses;  and  further, 
the  charter  contains  an  express  reservation  of  the  rights 
of  the  lord  of  the  manor.  Secondly,  the  cases  of 
Dixon  v.  Robinson  and  Curwen  v.  Salkeld  are  distin-  > 
guishable;  in  the  former,  the  grant  was  to  keep  the 
fair  in  what  place  they  would;  and  in  the  latter,  it 
was  a  grant  of  a  market  infra  villam.  This  goes 
beyond  either  of  those  cases;  for  here  it  is  not  said 
that  the  market  shall  be  holden  where  the  corporation 
pleases,  nor  that  it  shall  be  holden  within  the  borough ; 
no  place  is  mentioned  in  the  charter.     The  right  of 

(a)  3  Mod.  108. 

holding 
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holding  this  market  must  be  tried  in  the  same  manner         1817* 
as  if  the  corporation  were  prescribing  for  a  market,       The  Kino 
in  which  case  they  must  allege,  that  they  were  lords         «*«'«' 

J  b  J  COTTERILL. 

of  a  market,  and  also  within  what  place  such  market 
was  to  be  holden.  If  the  corporation  had  claimed  a 
moveable  market  by  prescription,  the  evidence  would 
have  negatived  such  a  right,  because  it  would  have 
shewn  that  this  market  had  been  immemorially  holden 
in  the  High-street*  The  question  however  has  not 
been  fairly  submitted  to  the  jury,  for  it  was  only  left 
to  them  to  say,  whether  the  corporation  w^re  lords  of 
the  market,  whereas  the  proper  question  was,  whether 
they  were  lords  of  such  a  market  as  would  enable 
them  to  remove  it  out  of  the  High-street  into  any  other 
place.  The  mere  ownership  of  a  market,  does  not 
carry  along  with  it  the  right  to  remove ;  and  in  the 
absence  of  any  grant  fixing  the  limits,  the  jury  would 
have  said  that  the  usage  was  the  only  limit.  In 
Cwmeri%  case,  the  origin  was  shewn  so  as  to  carry 
along  with  it  the  right  to  remove  to  any  place  infra 
villain ;  here  there  is  not  any  evidence  as  to  place,  ex- 
cept the  usage;  that  confines  the  market  to  one  spot, 
namely,  the  High-street:  it  may  therefore  fairly  be 
inferred,  that  the  original  grant  was.  a  grant  of  a 
market  to  be  holden  in  the  High-street.  If  the  cor- 
poration have  a  right  to  remove  it  out  of  the  High- 
street,  they  may  remove  it  to  any  distance  they  may 
think  proper;  for  when  once  the  limits  of  the  High- 
street  are  abandoned,  there  is  no  other  boundary  to 
circumscribe  their  power  of  removal. 

Lord  Ellenborouoh  C.  J.    It  seems  to  me  that  the 
only  point  of  doubt  in  this  case  arises  from  the  circum- 
stance 
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1817*  stance  of  Lord  Bradfmcd  having  appointed  the  clerk  of 
r  %  the  market.     But  no  great  stress  can  be  laid  on  that 

agaimt  fact  as  establishing  the  ownership  of  the  market  in  Lord 
Bradford,  inasmuch  as  he  does  not  appear  to  have  con- 
tended for  it,  and  indeed  his  steward  repudiates  the 
right  to  receive  any  emolument  from  the  persons  fre- 
quenting it.  The  great  question  is,  whether  the  cor- 
poration as  lords  of  the  market  have  the  power  of 
removing  the  market ;  and  in  order  to  decide  that,  we 
must  look  at  the  charter,  and  consider  the  object  which 
it  had  in  view.  In  the  charter  itself,  do  we  find  any 
words  whereby  the  lords  of  the  market  are  restrained 
from  moving  the  market  from  the  place  where  it  had 
been  holden  to  any  other  place,  so  as  to  meet  the  objects 
of  the  charter;  and  if  that  is  silent,  then  can  any  re* 
strain t  be  implied  from  the  nature  of  the  thing?  The 
charter  only  contains  a  confirmation  of  markets  gene* 
rally,  which  it  supposes  to  have  been  holden  from  time 
immemorial.  This  then  is  a  case  of  a  prescriptive 
market,  undefined  as  to  place.  The  terms  of  the  charter 
not  containing  any  expression  which  points  at  limitation 
of  place,  what  limits  can  be  imposed  except  such  as 
arise  from  the  reason  of  the  thing,  namely,  the  limits  of 
the  borough  and  foreign  of  Walsall.  To  suppose  in 
favour  of  a  restrictive  clause  would  be  to  infer  something 
prejudicial  to  the  object  of  the  grant.  What  was  the 
object  of  the  grant?  By  grant,  I  do  not  mean  the 
present  charter,  but  that  which  took  place  in  time  be- 
yond the  memory  of  man.  The  object  certainly  wasi 
that  this  district  should  have  the  benefit  of  a  market  to 
be  holden  within  its  limits  for  the  convenience  of  the 
inhabitants.  The  borough  of  Walsall  is  a  place  of  con- 
siderable extent.    Suppose  the  course  of  trade  had  car- 

7  ried 
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ried  the  population  to  another  part,  at  a  distance  from  1817. 
that  where  it  was  seated  ;*t  the  time  of  the  grant :  to  "— "~ 
confine  the  market  to  a  place,  to  which  the  present  po-  against 
pulation  could  not  conveniently  resort,  would  tend  to 
defeat  the  object  of  the  grant.  It  seems  to  me,  there- 
fore^ that  the  power  of  removal  is  incident  to  the  grant, 
provided  such  removal  be  not  prejudicial  to  the  object 
of  the  grant.  If  indeed  the  removal  be  to  an  incon- 
venient place,  that  would  lay  the  foundation  of  a  scire 
facias  to  repeal  the  grant  As  to  the  question  submitted 
to  the  jury,  whether  the  corporation  were  the  grantees 
of  this  market,  I  think  there  cannot  be  any  doubt 
The  charter  contains  a  confirmation  of  markets;  there 
is  also  a  grant  of  fairs  to  be  holden  within  the  borough 
and  foreign.  This  is  a  strong  confirmation  of  the  right 
to  the  market  being  in  the  corporation,  for  to  hold  a  fair 
within  that  district  would  be  prejudicial  to  the  owner  of 
the  market  if  the  rights  were  in  different  persons;  but 
if  the  same  person  were  entitled  to  both,  there  would 
not  be  any  injury.  In  addition  to  this,  the  corporation 
sold  the  materials  of  the  old  market-house,  and  built 
another  in  its  place.  This  also  affords  strong  evidence 
of  the  right ;  but  that  question  has  been  left  to  the  jury, 
and  they  have  expressly  found  the  fact.  Then  as  to  the 
limits,  if  the  corporation  be  lords  of  a  market  undefined 
as  to  place,  the  only  mode  of  fixing  the  limits  is  by  re- 
ference to  the  convenience  of  those  who  are  the  objects 
of  the  grant  It  seems  to  me  that  in  the  absence  of 
words  of  express  limitation,  the  market  maybe  holden 
in  any  place  within  the  borough,  so  as  to  answer  the 
general  objects  of  the  charter.  The  case  might  have 
been  otherwise,  if  there  had  been  any  evidence  which 
had  fixed  the  market  within  any  certain  defined  limits, 

as 
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as  within  so  many  yards  from  the  church,  or  the  like  J 
but  I  do  not  And  any  such  evidence  in   this  case.     In 

The  Kin«  .  .  .  11. 

apwu/  the  view  which  I  have  taken,  it  appears  to  me,  that  the 
corporation,  being  owners  of  the  market,  are  not  re- 
strained from  holding  it  where  they  now  profess  to  hold 
it;  subject  to  this  limitation  only,  that  if  it  has  been 
improperly  removed,  the  grant  may  be  repealed. 

Bayley  J.  I  think  this  was  a  right  verdict.  There 
are  two  questions ;  first,  whether  the  corporation  are 
the  owners  of  this  market;  and,  adly,  if  they  be  the 
owners,  whether  they  are  the  owners  of  a  moveable 
market,  or  of  a  market  necessarily  confined  to  the  High- 
street.  As  to  the  first  pohit,  the  only  persons  who  can 
claim  the  market  are  Lord  Bradford  and  the  corpora- 
tion. The  only  evidence  as  to  Lord  Bradford  is,  that 
he  appoints  the  clerk  of  the  market.  That  may  have 
originated  from  this  circumstance,  that  at  the  time  of 
the  grant,  as  the  limits  of  the  manor  and  borough  are 
co-extensive,  the  right  of  the  market  may  have  been 
granted  to  the  corporation  on  this  limitation,  that  Lord 
Bradford  should  appoint  the  clerk.  That  might  be  the 
share  which  at  the  time  of  the  original  grant  was  allotted 
to  him.  If  he  had  been  the  owner  of  the  market,  it  is  na- 
tural to  suppose  he  would  have  received  some  toll  or 
emolument.  On  the  subject  of  emolument,  it  does  not 
appear  that  there  is  any  thing  like  a  market-toll  col- 
lected. The  only  toll  which  is  paid,  is  paid  as  a  com- 
pensation to  the  person  who  brings  out  the  stalls  and 
carries  them  back  again.  If  there  had  been  stallage, 
that  would  have  resulted  to  the  owner  of  the  soil,  tfnd 
not  to  the  owner  of  the  market  I  think  the  verdict 
giving  the  ownership  to.  the  corporation  was  right,  as 
5  'the 
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the  market-house  was  built  by  them  and  not  by  Lord         1817* 
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Bradford  ;  they  pulled  it  down,  took  away  the  materi- 
als! and  built  a  new  one.     That  shews  they  were  lords         against 
of  the  market:     But  the  charter  raises  a  stronger  infer- 
ence.    It  grants  to  the  corporation  two  fairs,  and  con- 
firms markets  in  general  words.     If  the  right  of  the 
market  had  been  in  Lord  Bradford^  there  ought  to  have 
been  a  writ  of  ad  quod  damnum  to  inquire  to  what  ex- 
tent such  grant  of  the  fairs  would  be  prejudicial  to  his 
right.     It  must  have  been  prejudicial  twice  in  every  six 
or  seven  years,  as  the  fairs  and  the  markets  would  ne- 
cessarily be  holden  on  the  same  day.     These  circum- 
stances convince  me,  that  the  jury  were  right  in  finding 
that  the  corporation  were  owners  of  the  market.     Then, 
as  to  the  limits,  it  appears  to  me,  that  this  was  not  a 
question  for  the  jury,  but  a  question  of  law  for  the 
decision  of  the  Judge.     It  was  argued  by  the  counsel 
for  the  defendants,  that  there  is  nothing  to  look  to 
but  the  usage  only,  and  as  that  usage  restrains  the 
market  to  the  High-street,  the  right  is  also  restrained. 
But  I  think  there  is  a  fallacy  in  saying  you  are  to  look 
at  the  usage  only;  that  is  not  so,  for  we  must  look  at 
the  nature  of  the  thing  granted,  and  to  whom  it  is 
granted.     This  is  the  case  of  a  market  granted  to  a 
corporation,  and  not  to  any  person  specifically,  and 
was  intended  as  a  medium  of  benefit  to  others.     This 
is  a  corporation  subsisting  by  prescription ;  the  object 
of  that  corporation  is  to  provide  for  the  general  good 
government  of  all  persons  within  a  certain  district, 
viz.  the  borough  of  Walsall.     If  the  grant  had  been 
to  the  proprietors  of  houses  in  a  certain  street,  the 
nature  of  such  a  grant  would  have  fixed  the  limits 
within  which  it  wss  to  be  holden.    But  when  it  is 

granted 
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18 17.        granted  to  a  corporation,  who  have  the  convenience  off 
,p.    ..  the  inhabitants  of  a  limited  district  under  their  control, 

ine  IviNO  * 

against        it  must  be  intended   that  they  have  the   power  of 

COTTEULU 

shitting  the  market  as  such  convenience  may  require. 
There  might  be  originally  a  great  convenience  in 
holding  the  market  in  the  High-street;  for  at  the  time 
of  the  grant,  the  High-street  might  be  the  only  street; 
that  place  might  afterwards  become  most  inconvenient, 
in  consequncee  of  the  population  shifting  from  that  place. 
I  should  think  therefore*  as  far  as  the  nature  and  sub* 
ject-matter  of  the  grant  enable  us  to  presume,  we  may 
fairly  presume,  that  the  intention  of  the  charter  was  not 
to  limit  it  to  a  particular  spot,  but  that  the  right  should 
be  coextensive  with  the  benefit  sought  to  be  conferred. 
It  seems  to  me,  therefore,  that  this  was  not  a  question 
for  the  jury,  or  if  the  question  had  been  left  to  them,  it 
should  have  been  left  with  such  directions  as  would  have 
drawn  this  conclusion,  that  it  -was  a  moveable  market. 
Assuming  that  the  evidence  necessarily  confined  the 
market  to  the  High-street,  Mr.  Puller  argued  rightly, 
that  if  the  corporation  had  in  a  special  plea  claimed  a 
moveable  market  by  prescription,  there  would  have  been 
a  variance  between  the  pie*  and  the  evidence;  but  I 
differ  from  him  in  this;  for  I  say  that  the  evidence 
does  not  necessarily  raise  the  presumption  that  the  mar- 
ket was  to  be  confined  to  the  High-street :  in  my  view 
of  it,  it  only  shews  that  the  right  of  holding  the  mar- 
ket, as  to  place,  was  co-extensive  with  the  borough  and 
foreign. 

Abbott  J.  I  think  the  verdict  given  in  this  case  a 
proper  verdict,  and  the  only  proper  verdict  that  the 
jury  under  the  circumstances  of  this  case  coulrf  have 

given. 
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given.      There  are  two  questions,  first,  whether  the         1817* 
corporation  are  lords  or  owners  of  the  market;  and,        — — 

1  The  Kino 

secondly,  supposing  them  to  be  so,  whether  they  are  against 
confined  to  holding  a  market  in  the  High-street,  or 
whether  they  are  at  liberty  to  remove  it  to  some  other 
convenient  place  within  the  borough.  I  use  the  expres- 
sion convenient,  because  if  the  market  were  not  removed 
to  a  convenient  place,  such  removal  might  have  been 
questioned  in  another  form.  As  to  the  first  question, 
the  only  point  of  doubt  is  the  clerk  of  the  market 
having  been  appointed  by  Lord  Bradford.  I  cannot 
satisfy  my  mind  how  that  has  happened ;  but  notwith- 
standing this,  and  although  the  agent  of  Lord  Bradford 
is  living  in  the  town,  and  Lord  Bradford  himself  not 
far  distant,  yet  no  claim  was  set  up  by  him  to  the  mar-* 
ket ;  and  although  there  is  some  evidence  of  a  penny 
having  been  paid  for  his  use,  yet  it  does  not  appear 
that  the  person  who  paid  it  was  called.  There  are 
strong  circumstances  to  shew  that  this  market  belonged 
to  the  corporation :  the  money  for  the  stalls  appears  to 
have  been  paid  to  a  person  appointed  by  the  corpora-* 
tion ;  the  market-house  belonged  to  them ;  and  they 
produce  a  charter  which  confirms  to  them  markets  and 
gives  them  a  right  to  hold  two  fairs.  .  The  words  mar- 
kets found  with  many  other  general  expressions  in  the 
charter  would  not  have  had  any  great  operation  or 
effect,  if  it  had  not  appeared  that  markets  had  been 
constantly  holden.  But  when  that  appears,  it  shews 
that  the  markets  have  been  holden  by  those  to  whom 
they  were  confirmed.  The  right  of  fairs  also  is  incon- 
sistent with  the  right  of  market  being  in  any  other  per- 
son. I  think,  therefore,  that  the  evidence  shews,  that 
the  corporation  were  owners  of  the  market.    The  next 

-  question 
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1817*         question  is,  whether  the  corporation  were  bound  to  hold 
"         the  market  in  the  Hi^h-street,  or  whether  they  may  re- 
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against  move  it  to  any  other  convenient  place  within  the  bo- 
rough. The  only  circumstance  against  the  removal  is, 
that  the  market  has  al  ways  been  held  in  the  High-street ; 
but  let  us  consider  what  is  the  usual  language  of  these 
charters,  or  rather  what  we  may  suppose  to  have  been 
the  language  of  this  grant;  where  the  grant  is  to  a 
corporation,  the  expressions  usually  are  per  burgum 
et  per  villam ;  if  to  a  lord  of  a  manor,  infra  manerium ; 
therefore,  we  must  presume  that  the  language  of  the 
original  instrument  granting  this  market  was  in  similar 
terms;  and  I  am  more  inclined  so  to  do,  when  I  con- 
sider the  general  object  of  the  grant,  which  was  intended 
for  the  benefit  of  all  the  inhabitants  of  the  town,  not 
only  those  who  existed  at  the  time  of  the  grant,  but 
those  who  might  come  in  afterwards.  Their  conveni- 
ence seems  to  require  that  there  should  be  a  power  of 
removal,  and  that  the  market  should  be  holden  in  a 
place  most  convenient  for  the  inhabitants.  Considering, 
therefore,  the  general  language  of  these  instruments,  and 
the  convenience  resulting  from  a  power  of  removal,  I 
should  rather  infer  that  the  original  grant  was  in  the 
usual  form,  than  that  it  was  confined  to  a  particular 
place. 

Holroyd  J.  I  am  of  the  same  opinion.  The  de- 
fendant endeavours  to  set  up  a  right  in  Lord  Bradford, 
which  he  does  not  appear  to  claim.  If  Lord  Bradford 
had  a  right  to  the  market,  I  cannot  conceive  on  what 
ground  the  corporation  had  a  right  to  pull  down  the 
old  market-house  and  erect  a  new  one.  Lord  Brad- 
ford does  not  object  to  the  removal ;  but  the  defendant, 

a  stranger, 
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a  stranger,  claiming  no  right  but  that  of  coming  to  the         1817* 
market,  sets  up  a  right  in  Lord  Bradford  which  his  " 

steward  disavows.  It  appears  to  me  that  the  language  ogahst 
of  the  charter  confirming  the  markets,  and  the  circum- 
stances relating  to  the  market-houses,  afford  strong 
evidence  of  the  right  of  the  corporation.  As  to  the 
other  point,  this  is  a  prescription  claimed  by  the  corpo- 
ration of  the  place  who  were  originally  either  inhabitants 
or  persons  who  were  to  have  jurisdiction  over  the  in- 
habitants for  the  benefit  of  the  district  It  is  a  general 
rule  in  the  construction  of  charters,  that  such  a  pre- 
sumption shall  be  made  ut  res  magis  valeat  quam  percat, 
that  is,  that  the  object  of  the  grant  shall  be  attained 
rather  than  defeated.  Nothing  is  to  be  inferred  from 
usage  to  cripple  the  grant.  It  will  be  found  in  looking 
into  the  books,  as  far  as  my  recollection  goes,  when  a 
market  by  prescription  is  pleaded  by  a  corporation,  it 
has  been  limited  to  a  particular  district:  it  is  quite 
different  in  the  case  of  a  grant  to  an  fn dividual.  In  a 
grant  to  a  corporation  the  probability  is,  that  they 
should  have  the  privilege  of  holding  a  market  any  where 
within  the  district  over  which  they  have  jurisdiction; 
and  this  is  more  probable,  inasmuch  as  the  old  charters 
are  couched  in  very  general  terms  and  are  extremely 
short.  On  these  grounds,  I  am  of  opinion  with  my 
Brothers  that  the  verdict  is  right. 

Lord  EUenborough  at  the  close  of  the  case  observed, 
that  he  did  not  recollect  any  instance  of  the  grant  of  a 
market  within  certain  limits  in  a  town. 

Rule  discharged. 
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j^^k  Haggerston  against  Dugmore  and  Others. 

m^neTby       XBOVER  f°r  S00^     Plea,  ™-  W^**'      Th*  P1*1"" 

tncnclo*rcict,  tiff  was  an  occupier   of  lands  in  the  parish   of 

were  empower- 
ed (inter  alia)      Dry  Drayton    in   Cambridgeshire.       The    defendants 

to  make  roads  .     . 

and  to  defray  were  commissioners  under  an  act  tor  enclosing  waste 

^rate^the7  lands  in  that  parish,  and  as  such  had  distrained  upon 

tor^ndXy6"  the  pkintifiV  g°°ds  for  a  rate  imposed  by  them  to 

executed  their  defray  the  expences  of  completing    the   roads;    and 

allotments  i>e-  the  whole  question  turned  upon  the  legality  of  that 

fore  the  roads  *.  i.  5    •  i_ 

vere  completed,  rate.    The  act  of  parliament  passed  in   1809;  the 

fandi  were1  commissioners  made  their  award  in  1811,  the  roads  at 

r^r^M°.rtHC|d  *kftt  t*me  not  ^"MJ  completed;  and  before  the  making 

that  they  nvght  of  the  award,  the  expences  attending  the  act  were 

wake  a  rate  to  settled  and  adjusted  at  a  certain  sum,  including  therein 

defray,  the  ex-  .  ,    .J  f       ,         ,       r  *  * 

pence  of  com-  a  sum  paid  into  the  hands  of  the  surveyor  for  com- 
radk*  C  pleting  the  roads,  (but  which  was  admitted  to  be 
wholly  inadequate  for  that  purpose).  The  present  rate 
was  made  in  18 15,  four  years  after  the  execution  of 
the  award.  At  the  trial  before  Abbott  J.  at  the  last 
assises  for  the  county  of  Cambridge,  it  was  contended, 
that  the  authority  of  the  commissioners  ceased  on  the 
execution  of  the  award,  and  that  they  had  no  power 
to  make  the  rate  in  question.  The  learned  Judge 
however  thought  that  the  rate  was  legally  imposed, 
and  nonsuited  the  plaintiff 

Blosset  Serjt.  now  moved  to  set  aside  the  nonsuit. 
By  the  private  act,  the  expences  of  forming,  com- 
pleting, and  repairing  the  roads,  are  to  be  raised  in 
the  same  manner  as  the  expences  of  obtaining  the  act, 

i.e. 
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i.  e.  by  an  assessment  on  the  several  proprietors;  and         1817: 
by  the  ninth  section  of  the  general  enclosure  act  (a),        ■ 
surveyors  neglecting  to  complete  the  roads  within  a  against 

limited  time  are  to  forfeit  20L  The  defendants  (be-  ***"*** 
fore  they  made  their  award)  might  have  limited  a 
time  for  completing  the  roads,  and  imposed  a  rate  to 
defray  the  expences  of  the  same;  but  having  made 
their  award,  their  authority,  like  that  of  other  arbi- 
trators, is  at  an  end,  by  their  having  fully  executed  the 
power  committed  to  them.  The  commissioners  are 
also  empowered,  in  one  particular  case,  to  rectify  a 
mistake  after  making  their  award.  As  a  special  autho- 
rity is  reserved  to  them  in  this  one  case,  it  must  be 
inferred  that  (except  in  that  instance)  the  legislature 
meant  their  authority  to  cease  with  the  execution  of 
their  award.  The  duty  of  the  commissioners  is  not  to 
Complete  all  roads,  but  to  examine  what  the  expence 
of  completing  such  roads  will  be,  and  to  make  their 
assessment  accordingly,  before  they  finally  execute 
their  award.  The  commissioners  in  this  case  ought 
to  have  delayed  their  award  until  they  saw  that  the 
money  levied  was  sufficient  to  defray  the  expence  of 
completing  the  roads ;  but  having  made  their  award, 
their  power  ceased  with  the  execution  of  their  au- 
thority. 

Lord  Ellenborough  C.  J.  I  think  that  this  non- 
suit was  right.  According  to  the  argument,  the  com- 
missioners must  have  delayed  making  their  award  to 
ascertain  the  boundaries  for  a  length  of  time,  until 
the  roads  were  either  completed,  or  the  expences  of 

(*)  41  G.3.  c  109. 

G  2  com- 
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1817*  completing  the  same  could  be  ascertained;  this  would 

"  be  most  inconvenient,  and  would  greatly  impede  the 

Haooerston  t>                                                                °         * 

ngainu  object  of  the  act. 


Duomoke. 


BayleyJ.  There  is  no  distinct  provision  in  the 
act,  to  shew  that  the  award  on  this  subject  must  be 
final;  and  the  construction  contended  for  would  be 
attended  with  most  mischievous  consequences.  For 
if  the  commissioners  are  bound,  before  they  make 
their  award,  to  raise  all  the  money  necessary  for  com- 
pleting the  roads,  they  must  act  in  the  dark.  They 
are  bound,  too,  to  pay  over  this  money  to  the  surveyor, 
before  they  execute  their  award.  If  it  exceed  the  sum 
actually  expended,  and  the  surveyor  absconds,  what 
becomes  of  the  rights  of  the  public  ?  I  therefore  think, 
that  as  there  is  no  express  provision  in  the  act  that 
the  award  should  be  final,  it  follows  from  the  nature 
of  the  subject  that  the  power  of  the  commissioners 
should  continue  until  they  had  finally  executed  the 
duty  imposed  upon  them,  one  part  of  which  duty  was 
to  complete  the  roads. 

Holroyd  J.  The  power  of  the  commissioners  must, 
from  the  reason  of  the  thing,  continue  till  they  have 
fully  executed  the  duty  imposed  upon  them  \yj  the 
act ;  till  the  roads  have  been  completed,  they  have  not 
fully  discharged  their  duty,  and  therefore  their  autho- 
rity is  not  finally  executed.  The  argument  (if  of  any 
weight)  rather  goes  to  affect  the  award  of  tne  com- 
missioners, than  to  prove  that  they  have  executed 
their  authority. 

Per  Curiam*  Rule  refused. 
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Roe,  on  the  Demise  of  Truscott,   against  jw^t 

-.-.  Nov.  7th. 

Elliot. 
XjVECTMENT  upon  a  demise,  laid  the  ioth  October  if  one  of  two 

1—*                                             .  tenants  in  coni- 
i8io>  for  an   undivided   4th   part   of  an    estate  mon  of  *  rep- 
ealled Tregaseome,  in  the  parish  of  St.  Stephen^  Brans-  ^^whole,"' 
ndSL     At  the  last  assizes  for  the  county  of  Cornwall,  "S*™^ 

before  Burroughs,  the  case  was  thus:    The  lessor  of  »ctual  entry  by 
^*#  the  other  tenant 

the  plaintiff  claimed  the  premises  in  question  as  heir  m  common  to 

at  law  of  one  of  two  aunts  of  Jane  Wise.  Jane  Wise 
being  seised  in  fee  of  a  moiety  of  Tregascome,  by 
indentures  of  lease  and  release,  (18th  and  19th  No- 
vernier  17739)  previous  to  her  intermarriage  with 
Joseph  Andrew,  conveyed  the  same  to  Joseph  Andrew 
for  life,  with  an  ultimate  remainder,  after  several  re- 
mainders over,  to  her  own  right  heirs.  The  marriage 
took  effect ;  Jane  Wise  died  in  1782,  in  the  life-time  of. 
her  husband,  without  issue.  After  her  death,,  one  Henry 
Andrew,  who  was  the  heir  of  the  other  aunt  of  Jane 
Wise,  but  claiming  to  be  Jane  Wise's  sole  heir,  by  lease 
and  release,  (30th  and  31st  August  1790,)  conveyed  his. 
reversionary  interest  in  a  moiety  of  Tregascome  to  Wm. 
Sogers  in  fee;  and  in  Hilary  term  following,  in  pursu- 
ance of  a  covenant  contained  in  that  conveyance,  levied  a 
fine  sur  cognizance  de  droit  come  ceo,  &c.  with  proclam- 
ations. Joseph  Andrew  died  in  1814.  The  defendant, 
claimed  as  the  devisee  of  Wm.  Rogers ,•  and  upon  the  death. 
of  Joseph  Andrew  took  possession ;  and  the  only  question 
was,  whether  an  actual  entry  were  necessary  on  the  part 
of  the  lessor  of  the  plaintiff  to  avoid  the  fine  so  levied 

G  3  by 
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1817«         by  Henry  Andrew.     The  learned  Judge  was  of  opinion 
'  that  such  an  entry  was  not  necessary,  and  directed  the 

again*        jury  to  find  a  verdict  for  the  plaintiff,  with  liberty  to  the 
defendant  to  move ;  and  accordingly, 

Gasclee  now  moved  to  set  aside  the  verdict  and 
enter  a  nonsuit,  on  the  ground  that  an  actual  entry 
was  necessary;  that  here  was  an  assumption  of  the 
whole  by  the  party  making  the  conveyance,  and  a  fine 
levied  accordingly,  which  it  was  clear  might  be  levied 
of  a  reversion ;  and  these  facts  amounted  to  an  actual 
ouster.  And  he  referred  to  Peaceable  v.  Reed(a)9, 
Doe  v.  Prosser  (&),  and  Doe  v.  Perkins,  (c) 

Lord  Ellenborough  J.  C.  I  do  not  see  how  there 
could  be  any  assumption  of  the  whole  at  a  time  when 
the  party  making  the  conveyance  and  levying  the  fine 
could  not  by  possibility  have  the  possession  of  any  part. 

Bayi.ey  J.  The  defendant  was  not  in  actual  pos- 
session until  1 8 14,  and  there  was  not  any  fine  levied 
after  that  period.  The  conveyance  would  operate  only 
on  a  moiety  of  the  estate;  that  is,  a  moiety  of  a 
moiety,  or  one-fourth  part.  I  do  not  understand  how 
there  can  be  an  actual  ouster  of  a  reversion.  The 
principle  of  Rome  v.  Power  (d)  is  the  same  as  this; 
there  it  was  held  that  if  a  fine  be  levied  by  a  person  in 
remainder,  an  actual  entry  is  not  necessary  to  avoid  it. 

Rule  refused. 

(a)  l£«j/,568.  (b)  1  Cru>f>.  217. 

(0  3M&  S.  271.  (J)  iN.Jt.i. 
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Rhodes  against  Ainswokth.  /w<ty, 

Nov.  7th. 
rPHIS  was  an  issue  tried  at  the  last  assizes  for  the  On  an  issue  to 

n  *>  11  .  1      ,  trY  Aether  the 

county  of  Lancaster,  and  the  question  was  whether  inhabitint*or\A 
the  inhabitants  of  the  chapelry  of  Milne  jRcrc,  at  their  HauV^nTto 
own  exclusive  costs  and  charges,  from  time  immemorial  downer  of*1 ; 
bad  repaired  the  chapel ;  the  affirmative  of  that  issue  lay  Jhe  .inh«rit*n« 

^  *    having  leased 

co  the  plaintiff;  and  his  case  having  been  closed*  the  his  property  for 

___  11    1  •  /»i  /•  -mr-  1         years  at  a  rent 

defendants  called  a  witness  of  the  name  of  Milne,  who  certain,  with- 
being  examined  on  the  voir  dire,  stated  that  he  was  an  ^n^n/re-1** 
owner  of  a  tenement  in  the  chapelry,  which  tenement  f^nfjj£mietIf 
was  then  in  the  hands  of  a  tenant,  who  was  rated  for  county ;  is  not 

a  competent 

the  same  and  had  paid  the  rates,  having  agreed  to  pay  witness  to  ne- 
his  rent  without  any  deduction,   under  a  lease,    of  bHity,  although 
which  many  years  of  the  term  were  then  unexpired,  the^at^and011 
The  owner's  name  did  not  appear  on  the  rate,  and  he  re-  |*£  '^j  w"  jj$ 
sided  at  a  considerable  distance  from  Milne  B&w>  in  tenant;  for 

-_..—,         .  .  .  ,       .        ,       such  owner  has 

the  county  of  York.  The  witness  was  objected  to  by  the-  an  interest  so 
plaintiff's  counsel  on  the  ground  of  interest,  and  the  ^eritSne?  "* 
learned  Judge  decided  in  their  favour,  and  rejected  his  f™*  £u?dcn?" 
testimony,  and  a  verdict  was  found  for  the  plaintiff*. 


Topping  now  moved  for  a  rule  nisi  for  a  new  trial 
and  relied  upon  the  principle  established  by  the  case  of 
The  King  v.  Kird/brd  (a),  viz*  that  to  render  a  witness 
incompetent  his  interest  must  be  actually  existing  at  the 
time  and  not  one  that  is  expected.  In  the  present  case 
Milne  the  witness  had  in  feet  no  interest  at  all ;  he  was 
seventy-five  years  old,  resided  far  from  the  chapehy, 

6  4  and 
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181?.         and  had  let  his  tenement  on  a  lease  the  terms  of  which 
•         could  not  be  varied  by  the  result  of  the  action,  and  he 
egamit         was  not  and  could  not  therefore  be  liable  to  any  rate 
for  the  repair  of  the  chapel. 

Lord  Ellenborough  C-  J.  I  am  clearly  of  opinion 
that  the  witness  had  an  interest  in  the  event  of  the 
suit ;  he  is  interested  in  the  value  of  that  which  is  to  be 
affected  by  the  rate,  and  that  value  will  be  diminished 
by  any  permanent  charge  attaching  to  it.  The  rate  in 
question  is  a  perpetual  burden  on  the  estate ;  and  every 
owner  of  a  fee-simple  is  directly  interested  in  that 
which  renders  it  less  valuable,  if  he  should  offer  it 
as  an  object  of  sale.  I  therefore  think,  that  the  learned 
Judge  was  perfectly  right  in  rejecting  the  testimony. 

Baylet  J.  I  am  of  the  same  opinion,  and  think  this 
a  very  plain  case.  The  question  is,  whether  the  witness  is 
interested  immediately  in  the  event  of  the  suit:  I  think  he 
is ;  not  on  the  ground  of  being  already  rated,  but  that  his 
property  will  be  burdened  with  a  permanent  charge. 
The  estate  will  sell  for  more  or  less  according  as  this 
burden  attaches  to  it  or  not,  and  therefore  he  had  an 
immediate  interest  in  preventing  the  burden  from 
attaching. 

Abbott  J.  I  am  of  the  same  opinion.  The  owner 
of  an  estate  is  interested  in  every  question  which  can  be 
raised  as  to  charging  his  estate.  The  question  to  be 
tried  upon  this  issue  was,  whether  the  owners  of  pro- 
perty within  the  chapelry  were  liable  to  a  charge  of  re- 
pairing the  chapel.  If  they  were  so  liable,  the  tenant 
could  not  afford  to  pay  to  the  landlord  so  much  rent  as 
8  he 
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he  otherwise  would.     The  landlord  therefore  had  an         1817*' 
interest  in  shewing  that  the  charge  did  not  attach  on        — — 

°  °  Rhodes 

the  inhabitants  of  the  chapelry,  and  he  was  actually  gainst 
and  therefore  immediately  interested  in  removing  this 
burden,  and  thereby  improving  the  value  of  his  estate. 
The  case  cited  by  Mr.  Topping  was  a  case  of  a  mere 
occupier  not  having  any  permanent  interest ;  there  the 
party  had  not  any  estate  of  which  the  law  could  take 
notice. 

.  Holroyd  J.      I  think  this  evidence  was  properly 
rejected.     The  question  at  the  trial  was  one  which  went 
not  merely  to  affect  the  present  but  the  permanent 
value  of  the  estate.  The  question  was,  whether  the  inha- 
bitants of  the  chapelry   were  bound  by  immemorial 
usage  to  repair  the  chapel ;  if  they  were,  the  effect  of 
the  verdict  would  be  to  fix  a  permanent  charge  on  all 
future  inhabitants  of  the  chapelry,  and  the  rent  of  the 
owners  of  property  in  that  chapelry  would  in  future  be 
diminished  in  proportion  to  that  charge.     The  witness 
tendered  on  the  part  of  the  defendant  was  an  owner  of 
property  in  the  chapelry,  and  as  such  had  an  immediate 
interest  in  removing  from  that  property  a  burden  which 
went  permanently  to  diminish  the  value.    It  is  not  neces- 
sary that  the  witness  should  be  actually  rated  in  order  to 
render  him  incompetent :  for  the  question  is,  whether 
he  is  a  person  coming  to  give  evidence  in  a  matter 
in  which  he  is  interested ;  and  if  he  is,  the  law  deems 
him  incompetent 

Rule  refused. 
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Saturday, 
Nov.  &th. 

In  an  action  for 
adultery,  letters 
written  by  the 
wife  to  the 
husband,  (while 
living  apart 
from  each 
other,)  piovcd 
to  have  been 
written  at  the 
time  they  bore 
date,  and  when 
there  was  no 
reason  to  sus- 
pect collusion, 
are  admissible 
evidence,  with- 
out shewing 
distinctly  the 
cause  of  their 
living  apart. 


Trelawney  against  Coleman. 

T  N  an  action  for  adultery,  tried  before  HolrqydJ.  at 
die  Middlesex  sittings  after  last  term,  letters  from 
the  wife  to  the  husband  (while  apart  from  each  other) 
were  offered  in  evidence  by  the  plaintiff  to  shew  that 
they  lived  on  terms  of  mutual  affection.  It  ap- 
peared that  they  had  been  separated  for  six  months 
only,  and  they  had  lived  together  some  months  be- 
fore the  wife  became  acquainted  with  the  defendant. 
The  plaintiff  had  been  a  midshipman  in  the  navy, 
and  was  a  man  in  slender  circumstances.  The  let- 
ters were  proved  to  have  been  written  at  the  time  they 
bore  date,  and  long  before  the  wife  was  suspected  of 
adultery,  or  was  even  acquainted  with  the  defendant  r 
but  no  direct  evidence  was  given  as  to  the  cause  of 
their  living  separate  when  the  letters  were  written :  and 
Gurney  objected  that  they  could  not  be  received.  But 
Holroyd  J.  permitted  them  to  be  read,  and  the  plaintiff 
had  a  verdict. 


Gwrney  now  moved  for  rule  nisi  for  a  new  trial,  on 
the  ground  of  these  letters  having  been  improperly  re- 
ceived in  evidence ;  and  he  contended  that  they  ought 
not  to  have  been  read  until  the  cause  of  the  husband 
and  wife  living  apart  distinctly  appeared.  In  the  only 
case  where  such  evidence  was  received,  Edwards  v. 
Crock  (a),  the  parties  lived  as  servants  in  different  fa- 
milies, and  were  therefore  necessarily  separated  from 
each  other :  in  this  case,  their  separation  is  unaccounted 
for. 

(a)  A&Sf.  39-  ,.        _ 

Lord 


Coleman. 


in  the  Fifty-eighth  Year  oi  GEORGE  III.  <n 

Lord  Ellenborough  C.J.     I  have  no  doubt  that        181 7. 
these  letters  were  admissible  evidence.    What  the  hus-        — — 

Tr  et  awnit 

band  and  wife  say  to  each  other  is,  beyond  all  question,  against 
evidence  to  shew  their  demeanor  and  conduct,  whe- 
ther they  were  living  on  better  or  worse  terms :  what 
they  write  to  each  other  may  be  liable  to  suspicion ; 
but  when  that  is  cleared  up,  that  ground  of  objection 
fails:  that  was  satisfactorily  explained  in  the  present 
case,  by  proof  of  the  letters  being  written  at  the  time 
they  bore  date,  and  long  before  any  suspicion  of  the 
wife's  misconduct* 

Bayley  J.  I  think  these  letters  were  properly  re- 
ceived :  when  it  is  once  established  that  the  manner  in 
which  the  husband  and  wife  conduct  themselves  to- 
wards each  other,  (when  together,)  is  admissible  evi- 
dence ;  it  follows  that  letters,  which  in  absence  afford 
the  only  means  of  shewing  their  manner  of  conducting 
themselves  towards  each  other,  are  also  admissible. 
There  may  indeed,  in  letters,  be  an  assumed  affection, 
which  does  not  actually  exist;  but  the  behaviour  of  the 
parties  themselves  is  open  to  the  same  objection ;  for 
they  may  (when  together)  assume  an  appearance  of 
affection  which  has  not  any  foundation  in  truth  and 
sincerity.  As  to  these  letters,  there  is  nothing  to  raise 
any  suspicion  of  collusion,  for  they  are  proved  to  have 
been  written  at  the  time  when  they  bear  date,  and  long 
before  any  suspicion  of  the  adulterous  intercourse. 

Abbott  J.  There  was  very  sufficient  proof  in  this 
case,  that  the  letters  were  written  at  the  time  they  bore 
date,  and  when  no  suspicion  was  entertained  of  the 
wife's  misconduct ;  and  that  being  established,  I  think 

they 
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^^ixd  k>  shew  that  the  husband 
^  l2^n  gccd  terms. 


Saturday, 
Nov.  feih. 

In  an  action  f*i 
adultery,  letter 
written  by  tl> 
wife  to  x\-- 
hn&band,  (v. 
living  a  p."' 
from  e?ch 
other,)  i'- 
to  have  '. 
wrilten 
time  tl 
date,  •■ 

tlitr. 
re*; 

pf 


-pn*" 


nrred. 


Rule  refused. 


if  urst  against  Parker. 


.    >l*aSS  for  breaking  and  entering  certain  coal- 
..:«.-*.  and  carrying  away  coals,     ist  Plea,   not 
^  ;  :d,  actio  non  accrevit  infra  sex  annus. 
u  (he  trial  before  Garrow  B.    at  the  last  assizes 
^  die  county  of  Salop,  it  appeared  that  the  plain- 
.*tf  and  defendant   were  owners   of  adjoining   lands 
and  coal-mines ;  that  the  plaintiff  having  recently  com- 
menced working  her  mines,   had  discovered  that  the 
defendant  had  encroached  upon  her  property,  and  had 
carried  away  considerable  quantities  of  her  coals.     The 
defendant  had  for  many  years  (certainly  exceeding  six) 
been  in  the  constant  habit  of  extracting  coals  from  his 
mines.     No  distinct  evidence  was  given  as  to  the  time 
when  the  trespass  was  committed  by  the  defendant.     It 
■<  „o.-imience-    was  proved,  however,  that  before  the  commencement  of 

i.,;.*:  oi  the 

Kticn.  *cd  the  action  the  plaintiff  applied  to  the  defendant  for  a 

Threatened  with  compensation  for  the  coals  so  taken  away  by  him  or  his 

taking  -way  workmen,  and  threatened  in  case  of  refusal  to  com- 

jjutidciu  toTup-  mcncc  an  action ;  and  that  the  defendant  then  promised 

^wnkhtile* ?  ne  wo»ld  make  a  proper  compensation.     On  his  failing 

plaintiff  waff 

bound  to  prove 

the  affirmative,  that  he  had  a  good  cause  of  action  within  six  years  befo'.e  the  com».e*ce- 

mertt  o)  the  mit. 


i>- 

„  .v.  r.ake 
:its:H*»t»onf 
^e  fry  d<- 
^j  t  before 


to 
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to  do  this,  the  present  action  was  brought.     It  was         1817- 
insisted  at  the  trial,  that  this  amounted  to  an  acknow-        HuR8T 
ledgment  of  the  cause  of  action  within  six  years,  suffi-         *g*i*s* 
cient  to  take  the  case  out  of  the  statute  of  limitations ; 
but  the  learned  Judge  thought  that  it  was  only  evidence 
of  a  cause  of  action  subsisting  at  the  time  that  the  pro- 
mise  was  made,    and   not  at  the  time  of  the  com- 
mencement of  the  suit;  and  the  plaintiff  was  therefore 
nonsuited. 

Richardson  now  moved  for  a  new  trial,  and  contended 
that  the  promise  of  compensation  being  made  under 
threat  of  an  action  must  be  taken  as  an  admission  that 
there  was  then  a  good  subsisting  cause  of  action ;  and 
he  cited  the  cases  of  Hyeling  v.  Hastings  (a)>  and  Leper 
v.  Taunton  (ft),  to  shew  that  a  promise  to  pay  created  a 
fresh  cause  of  action,  and  that  at  all  events  it  ought  to 
have  been  left  to  the  jury  to  say  upon  the  evidence 
whether  the  trespass  were  committed  within  six  years 
or  not. 

Lord  Ellenborough  C.  J.  Those  were  actions  of 
assumpsit,  where  an  acknowledgment  of  the  debt  is 
evidence  of 'a  fresh  promise ;  but  this  is  an  action  of 
trespass  for  an  injury  done  to  the  plaintiff's  property. 
The  only  question  is,  on  whom  is  the  issue?  Now  the 
affirmative  of  the  issue  is  on  the  plaintiff,  who  says 
that  the  cause  of  action  did  accrue  within  six  years; 
but  what  proof  is  there  that  it  did  accrue  within  that 
time?  The  plaintiff  has  only  made  out  that  the 
defendant  acknowledged,  within  six  years  before  the 

(«)  LiLlUjm.4%%.  (b)  16  East,  4*0, 

com- 
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commencement  of  the  action,  a  liability ;  and  it  is  admit- 
ted  that  there  was  no  promise  afterwards  made :  he  has 
failed  therefore  in  proving,  that  the  cause  of  action  ac- 
crued within  six  years  before  the  suing  out  of  the  writ ; 
and  I  therefore  think  the  nonsuit  was  perfectly  right. 


Bayley  J.  I  think  that  there  was  no  acknowledg- 
ment of  a  trespass  committed  within  six  years  before  the 
commencement  of  the  suit 

Abbott  J.  The  utmost  effect  of  the  acknowledg- 
ment is,  that  the  plaintiff  had  a  cause  of  action  at  that 
time,  but  he  was  bound  to  prove  that  he  had  a  cause  of 
action  at  a  subsequent  time,  i .  e.  when  the  suit  was  com- 
menced :  that  he  has  failed  in  proving. 

Holroyd  J.  By  the  form  of  the  pleadings  the  onus 
probandi  lies  on  the  plaintiff:  he  has  taken  upon  him- 
self to  prove  that  a  trespass  was  committed  within  six 
years  next  before  the  commencement  of  this  action ; 

and  he  has  failed  in  such  proof. 

Rule  refused. 


Saturday,  Steel  against  Smith. 

Nw.  8th. 

Where  the  dc.  'THR  first  count  of  the  declaration  stated,  that  the 
leged  that  the  defendant,  on  the   ist  of  January  1817,  was  an 

oJmcl!rnofWthc   overseer  of  the  poo*  of  the  township  of  Stockport,  in 

township  of  6\, 

and  it  was  proved  that  he  had  acted  as  such,  and  there  was  no  evidence  of  overseers 
having  been  appointed  for  the  parish  of  S. :  Held  that  although  the  appointment  was 
produced,  and  purported  to  be  an  appointment  of  the  4tfcj»d?at  as,  overseer  of  the  pa- 
i  ith  of  &,  this  was  no  variance. 

Where  an  act  of  parliament,  in  the  enacting  dame,  creates  an  offence  and  gives  a  pe- 
nalty, and  in  the  same  section  there  follows  a  proviso  containing  an  exemption  which  is 
not  incorporated  with  the  enacting  clause  by  any  words  of  reference,  it  is  not  necessary 
for  the  plaintiff*,  in  suing  for  the  penalty,  to  negative  such  proviso  in  his  declaration. 

II  the 


Smith. 
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the  county   of  Chester,    duly  appointed,    to  wit,  at,         181 7. 
&a,  and  thereupon  tbe  defendant  afterwards,  to  witt  — 

Steel 

on,  2uUf  at,  &c,  and  during  tbe  time  which  he  againa 
retained  such  appointment,  did  in  his  own  name 
supply  for  his  own  profit  divers  goods,  to  wit,  &c.,  of 
great  value,  to  wit,  of  the  value  of  100/.,  for  the  use 
of  the  workhouse  of  the  said  township  for  which  he 
was  and  was  appointed  such  overseer  as  aforesaid, 
against  tbe  form  of  tbe  statute,  &c.,  whereby,  and  by 
force  of  tbe«aid  statute,  the  defendant  forfeited  for  his 
said  offence  tbe  sum  of  ioof.  The  second  count 
stated,  that  the  defendant,  on  the  2d  of  January  18 17, 
was  a  person  duly  appointed  in  that  respect,  in  whose 
hands  the  collection  of  the  rates  for  the  relief  of  the 
poor  of  the  said  township  was  placed  by  virtue  of 
certain  acts  of  parliament,  and  thereupon  the  defendant 
afterwards,  to  wit,  on,  &c.  at,  &c,  and  during  the  time 
which  he  retained  such  last  mentioned  appointment, 
did  in  his  own  name  supply  for  his  own  profit  certain 
other  goods  of  great  value,  for  the  use  of  the  work- 
house of  the  township  aforesaid,  for  which  he  was  so 
appointed  to  hold  such  collection  as  aforesaid,  against 
the  form  of  the  statute,  &c.  Third  count,  that  the 
defendant  was  an  overseer  of  the  poor  of  the  township 
duly  appointed,  and  during  the  time  which  he  retained 
such  appointment  did  in  his  own  name  supply  for  his  own 
profit  divers  goods  for  the  maintenance  of  the  poor  of  the 
township  for  which  he  was  and  was  appointed  such  over- 
seer, against  the  form  of  the  statute,  &c.  Fourth  count, 
that  the  defendant  was  an  overseer  of  the  poor  of  the 
township  duly  appointed,  and  during  the  time  which 
he  retained  such  appointment  was  directly  concerned 
in  supplying  for  his  own  profit  divers  goods  for  the 

use 
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1817*  use  of  the  workhouse  of  the  township  for  which  he 
was  and  was  appointed  such  overseer,  against  the  form 
of  the  statute,  &c.  Fifth  count,  that  the  defendant 
was  a  person  duly  appointed  in  that  behalf,  in  whose 
hands  the  collection  of  the  rates  for  the  relief  of  the 
poor  of  the  township  was  placed  by  virtue  of  certain 
acts  of  parliament  theretofore  made,  and  during  the 
time  which  he  retained  such  appointment  was  directly 
concerned  in  supplying  for  his  own  profit  certain  other 
goods  for  the  use  of  the  workhouse  of  the  township  for 
which  he  was  appointed  to  hold  such  collection,  against 
the  form  of  the  statute,  &c.     Plea,  nil  debet. 

This  action  was  brought  for  penalties  under  the  stat 
55  Geo.  3.  c.  137.  s.6.(a)      At  the  trial  at  the  last 

assises 

(a)  By  which  section  it  is  enacted,  "  That  no  churchwarden  or 
overseer  of  the  poor,  or  other  person  in  whose  hands  the  collection  of 
♦  the  rates  for  the  relief  of  the  poor,  or  the  providing  for  the  manage- 
ment of  the  poor  of  any  parish,  township,  hamlet,  or  place,  shall  or  may 
be  placed,  jointly  with  or  independent  of  such  churchwardens  and 
overseers,  or  any  of  them,  under  or  by  virtue  of  any  act  of  parliament, 
shall  either  in  his  own  name,  or  in  the  name  of  any  other  person, 
supply  for  his  or  their  own  profit  any  goods,  materials,  or  provisions 
for  the  use  of  any  workhoute  or  otherwise  for  the  maintenance  of  the 
poor  in  any  parish,  &c.  for  which  he  or  they  shall  be  appointed  as  such 
during  the  time  which  he  or  they  shall  retain  such  appointment,  nor 
shall  be  concerned  directly  or  indirectly  in  supplying  the  same,  or  in 
any  contract  relating  thereto,  under  pain  of  forfeiting  the  sum  of  iqoL 
with  costs,  to  any  person  who  shall  sue  for  the  same  in  any  of  his 
majesty's  courts  of  record  at  Hrcttmn%ttr :  Provided  nevertheless,  that 
if  it  shall  happen  in  any  parish,  &c.  that  a  person  competent  and 
willing  to  undertake  the  supply  of  any  of  the  articles  required  for  such 
workhouse,  or  for  the  use  of  the  poor  there,  cannot  be  found  within  a 
convenient  distance  therefrom,  other  than  except  some  or  one  of  the 
churchwardens  and  overseers  of  the  poor,  or  other  person  having  the 
ordering,  &c.  of  the  poor  in  such  parish,  &&,  then  any  two  or  mote 
neighbouring  justices  of  the  peace,  proof  thereof  having  been  first  duly 
made  before  them  upon  oath,  may  by  certificate  under  their  hands  and 
seals  permit  any  one  or  more  of  such  churchwardens  and  overseers,  or 
such  other  person  as  aforesaid,  to  contract  for  the  supplying  of  any  ar- 
ticles which  may  be  required  for  such  workhouse,  or  otherwise  Cor  the 
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for  Chester  the  plaintiff  proved  that  defendant 
had  acted  as  overseer,  and  produced  in  evidence  the  ap- 
pointment of  defendant ;  which  however  purported  to 
be  an  appointment  of  the  defendant  as  overseer  (not  of 
the  township,  as  alleged,  in  the  declaration,  but)  of  the 
parish  of  Stockport :  it  appeared  that  Stockport  was  a 
parish,  consisting  of  several  townships,  of  which  one 
was  the  township  of  Stockport y  and  that  each  township 
maintained  its  own  poor  separately ;  there  was  not 
any  evidence  that  there  had  been  any  appointment  of 
overseers  for  the  parish  of  Stockport.  D.  F.  Jones  for  the 
defendant  objected  that  although  If  the  plaintiff  had  re- 
lied solely  on  the  evidence  of  the  defendant  having  acted 
as  overseer,  it  might  have  been  presumed  that  he  had 
been  duly  appointed;  yet  as  the  appointment  was  pro- 
duced, the  plaintiff  was  bound  by  that,  and  then  there 
was  a  variance  between  the  declaration  and  the  evi- 
dence; for  the  first,  third,  and  fourth  counts  of  the 
declaration  alleged  the  defendant  to  be  overseer  of  the 
township ;  and  as  to  the  second  and  fifth  counts,  they 


ate  of  the  poor  of  such  parish,  &c.  during  the  time  which  he  or  they 
may  retain  such  appointment;  and  such  certificate  shall  be  entered 
with  the  clerk  of  the  peace,  or  town  clerk  of  the  county,  &e.  in  which 
soch  person  shall  reside,  and  a  copy  thereof  left  with  him ;  and  from 
that  time  every  person  named  in  any  such  certificate  shall  be  dis- 
charged from  any  penalty  to  which  he  or  they  would  otherwise  be 
liable  under  this  act  for  supplying  any  such  articles  or  things  as  afore- 
said; and  in  ease  any  action  or  suit  for  the  recovery  of  any  such  pe- 
nalty as  aforesaid  shall  be  commenced  against  any  person  to  whom 
such  certificate  shall  have  been  granted  as  aforesaid,  such  person  may 
plead  generally  that  he  was  duly  discharged  from  any  liability  to  such 
forfeit  by  a  certificate  granted  according  to  the  provisions  of  this  act, 
and  upon  due  proof  being  given  of  such  certificate,  and  of  such  entry 
thereof  as  aforesaid,  the  jury  shall  find  a  verdict  for  the  defendant ; 
mud  if  the  plaintiff  shall  be  nonsuited  or  discontinue*  or  if  a  verdict 
shall  past  against  him,  or  if  judgment  shall  be  had  against  blm,  on  de- 
murrer, then  the  defendant  shall  have  double  costs. 

Vol.  I.  H  were 
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I8If.        were  framed  Upon  another  clause  in  the  act,  which 


Steele 


meant  to  provide  for  the  case  of  persons,  in  whose  hands 
against         money  was  placed,  for  the  use  of  the  poor,  and  who  did 

SltiTtt. 

not  sustain  the  character  of  churchwardens  or  overseers : 
whereas  here  the  defendant  was  overseer,  and  had  not 
received  any  rates  except  in  that  character.  The  plain- 
tiff having  established  the  charge  relating  to  the  supply 
of  the  goods,  the  learned  Judges  directed  the  jury  to  find 
a  verdict  for  the  plaintiff,  with  liberty  to  the  defendant 
to  move.     And  accordingly 

D.  F.  Jones  moved  for  a  rule  nisi  to  enter  a  nonsuit 
on  the  ground  taken  at  the  trial ;  but  the  Court  were  of 
opinion,  that  as  the  appointment  of  overseers  had  al- 
ways been  for  the  township,  and  not  for  the  parish,  and 
as  the  defendant  had  acted  as  overseer  for  the  township 
only,  it  might  fairly  be  presumed  that  the  word  parish 
had  been  inserted  in  the  appointment  by  mistake. 

Jones  then  moved  in  arrest  of  judgment,  on  the 
ground  that  the  declaration  had  not  negatived  the  ex? 
ception :  it  being  a  settled  rule,  that  where  in  the  same 
clause  of  a  statute,  which  creates  an  offence  and  gives  a 
penalty,  there  is  an  exception,  such  exception  must  be 
negatived,  although  it  be  not  necessary  to  negative  a 
proviso  in  a  distinct  clause ;  and  he  cited  Spieres  v. 
Parker  (a),  and  Gill  v.  Scrivens.  (b)  Now  here  the  ex-i 
ception  is  in  the  same  section,  and  forms  part  of  the 
same  sentence. 

Lord  Ellenborough  C.  J.  I  think  there  is  not  any 
ground  for  this  objection.     The  sense  of  the  enacting 

(*)  ir.A  141.  Q)  tt.r.%? 

clause 
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clause  is  perfect  and  complete,  and  the  proviso  is  so         lb  17* 
distinct,  that  several  sections  might  have  been  interposed        Steel 
between  that  and  the  enacting  clause,  without  any  pre-         aiaiHSt 
judice  to  the  sense.     There  are  not  in  this  case  any 
words  of  reference  or  of  virtual  incorporation,  but  this 
is  a  distinct  and  substantive  proviso.     On  that  ground, 
I  think,  it  was  not  necessary  for  a  plaintiff  to  notice  it 
in  his  declaration. 

Bayley  J.  I  am  of  the  same  opinion.  I  cannot  say 
that  the  proviso  is  part  of  the  same  sentence;  for  if  it 
had  been  omitted,  the  preceding  sentence  would  have 
been  entire.  I  admit  that  where  there  is  an  exception 
so  incorporated  with  the  enacting  clause,  that  the  one 
cannot  be  read  without  the  other,  there  the  exception 
must  be  negatived.  The  rule  is  laid  down  by  Treby  C.J. 
in  Jones  v.  Axon  (a),  "  that  where  the  exception  is  in- 
corporated in  the  body  of  the  clause,  he  who  pleads  the 
clause  ought  also  to  plead  the  exception:  but  when 
there  is-  a  clause  for  the  benefit  of  the  pleader,  and 
afterwards  follows  a  proviso,  which  is  against  him,  he 
shall  plead  the  clause,  and  leave  it  to  the  adversary  to 
shew  the  proviso." 

Abbott  J.  There  is  a  technical  distinction  between 
a  proviso  and  an  exception,  which  is  well  understood. 
All  the  cases  say,  that  if  there  be  an  exception  in  the 
enacting  clause,  it  must  be  negatived:  but  if  there  be  a 
separate  proviso,  it  need  not.  The  sections  are  not 
numbered  on  the  rolls  of  parliament  Here  are  not  in 
the  enacting  clause  any  words,   such  as  "  except  as 

(a)  i  LLRajm.  12a 

H  2  herein- 


Smith. 
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1817*  hereinafter  provided.,,  If  any  such  words  had  been 
introduced,  it  might  fairly  have  been  contended,  that 
the  subsequent  proviso  was  incorporated  with  the  enact- 
ing clause;  and  then  the  objection  might  have  been 
supported. 

Holroyd  J.  The  prohibition  is  general,  and  the 
penalty  attaches  upon  the  breach:  then  follows  a 
distinct  proviso,  that  under  particular  circumstances 
the  party  shall  not  be  liable. 

Rule  refused* 


Monday,  ALLEN  OgatTlSt  SPARKHALL. 

Nov.  ioth.  ^ 

A  licensed         T^ECLARATION  stated  that  the  defendant  before 

hawker  open*      1_J 

ing  a  room  in  a  the  commencement  of  this  suit  (he  the  defendant 

being  a  house-    being  aliawker)  did,  by  opening  a  certain  room  in  the 

and  that  not       town  °f  Hott9  and  by  exposing  to  sale  certain  goods  by 

b£f o^his*0*1  retail  in  the  said  room  m  the  said  town  of  Holt>  (he  the 

abode,  and  sell-  sajj  defendant  not  then  being  a  householder  there, 
ing  there  by  ° 

retail,  does  not  and  the  said  town  of  Holt  not  then  being  an  usual 

♦^offence  with-  place  of  his  abode,)  sell  by  himself  certain  goods,  to 

jog?**!?*  w^  one  Cotton  handkerchief,  and  one  other  handker- 

tute  suc°li<anStl  chief,  contrary  to  the  form  of  the  statute,  &c,  whereby 

offence  the  an(j  j™  force,  &c.  the  defendant  became  liable  to  pay 

telling  must  be  .        . 

by  outcry,  &c.    for  his  said  offence  the  sum  of  50/.,  and  whereby  an 

or  some  mode  of         .         ,      ,  -,  1   •     •<*•     A         *  « 

sale  at  auction,  action  hath  accrued  to  plaintiff,  &c.  &c.  Second 
count  charged  defendant  with  a  similar  offence,  de- 
scribing him  as  a  trading  person  going  from  town  to 
town,  and  travelling  mth  a  horse.  Third  count  charged 
the  defendant  as  a  hawker,  with  opening  a  room  and 
exposing  to  sale.  Fourth  and  fifth  counts  were  similar 
7  to 


Sparkuall. 
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to  the  first  and  second,  with  this  difference,  that  it        181 7. 
charged  with  selling  by  his  servant.     Plea,  not  guilty.  ■" 

At  the  trial  before  Gibbs  C.  J.  at  the  last  assizes  ngaimt 
for  the  county  of  Norfolk,  the  following  were  admitted 
to  be  the  facts  of  the  case:  the  defendant,  a  hawker 
and  pedlar  duly  licensed,  on  the  18th  July,  1816, 
opened  a  certain  room  in  Holt,  and  sold  therein  by 
himself,  by  retail,  one  cotton  pocket  handkerchief 
and  one  other  handkerchief,  he  the  defendant  not  then 
being  a  householder  in  that  town,  nor  such  town  then 
being  his  usual  place  of  abode,  but  that  the  defendant 
did  not  sell  the  said  goods  by  outcry,  knocking  down 
by  hammer,  candle,  lot,  parcel,  or  any  mode  of  sale  at 
auction,  or  whereby  the  best  or  highest  bidder  should  be 
the  purchaser.  Upon  these  facts,  the  learned  Judge 
being  of  opinion,  that  the  act  only  prohibited  sales  of 
goods  by  some  mode  of  sale  at  auction,  nonsuited  the 
plaintiff  with  liberty  to  move  to  enter  a  verdict 
for  one  penalty,  if  the  Court  of  King's  Bench  should 
think  the  sale  within  the  act. 

Frere  Serjt  now  moved  accordingly,  and  contended,, 
that  such  a  sale  was  within  the  7U1  section  of  50  G.  3. 
£.41.,  by  which  it  is  enacted  "  That  it  shall  not  be 
lawful  for  any  hawker,  &c,  either  by  opening  a  room 
or  shop,  and  exposing  to  sale  any  goods,  by  retail, 
in  any  town,  &c  such  person  not  being  a  house- 
holder there,  or  the  same  not  being  an  usual  place  of 
his  or  her  abode,  or  by  any  other  means  or  device,  to 
sell  either  by  himself  or  herself,  or  by  any  auctioneer, 
whether  licensed  or  not,  broker,  appraiser,  agent, 
servant,  or  other  person,  on  his  or  her  behalf,  any 
H  3  goods, 
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1 8 1 JT.         goods,  &c.  by  outcry ',  knocking  down  of  'hammer ',  candle j 


All* 


lot,-  parcel,  or  any  other  mode  of  sale  at  auction,  of 
against  whereby  the  best  or  highest  bidder  is,  or  shall  be 
•  MALL'  deemed  to  be  the  purchaser,  and  that  every  person 
vending  contrary  to  such  prohibition  shall  forfeit 
50/."  That  this  section  of  the  statute  created  two 
distinct  offences:  the  first,  opening  a  room,  and 
exposing  to  sale  by  retail,  in  any  town,  &c. ;  the 
second,  vending,  by  outcry,  knocking  down  of  hammer, 
&c  &c. ;  each  of  them  being  equally  prejudicial  to  the 
interests  of  the  resident  traders.  The  object  of  the 
legislature  was  to  prevent  these  hawkers  from  entering 
into  a  competition  with  the  permanent  traders  of  the 
place.  The  whole  clause  is  prohibitory,  and  the  terms 
are  very  general,  "  sale  by  retail,  or  by  other  means 
or  device." 

Lord  Eulenborough  C.  J.  On  looking  at  the 
clause,  I  think  that  the  words  by  outcry,  &c.  or  any 
other  mode  of  sale  at  auction,  govern  the  meaning  of 
the  whole.  If  the  clause  had  stopped  at  the  words 
u  any  other  means  or  device,"  an  argument  might  have 
been  raised,  but  the  general  scope  is  laboriously  con* 
fined  to  outcry  and  sale  at  auction. 

Bayxey  J.  There  is  not  any  general  prohibition  to 
prevent  those  persons  from  selling,  but  only  by  those 
means  specified  in  the  statute.  Now  this  defendant 
did  not  adopt  any  of  the  prohibited  means. 

Abbott  J.  The  clause  is  prohibitory,  but  the  pro- 
hibition is  confined  to  persons  of  a  certain  description. 
A  hawker  is  one  description  of  person,  a  person  who 

5  sells 
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*ells  by  retail  is    another,  and  neither  must  sell  by         1817, 
auction.  

Allen 
HOLROYD  J.  Concurred.  Spark  hall. 

Rule  refused. 


Haurhy  against  Wall,  Widow.  *«***$, 

A  SSUMPSIT  by  payee  against  maker  of  promissory   where  t  ere- 

note  dated  October  i 2  th,  1 8 16,  payable  two  months   seals,  and  de- 

oRer  date>  and  for  goods  sold  and  delivered.     At  JSaJiSS', 

the  trial  before  Lord  Ettenborough  C.  J.  at  the  Lot*-  ^"fj'jjjj 

don  sittings  after  Trinity  term,  the  defence  was,  that   the  amount 
,   .  .  .  .  of  his  debt  op- 

plaintift  had  executed  a  composition  deed.     This  deed,    posite  to  his 
dated  20th  October,  1816,  was  between  the  defendant,   deed,  yet  he  is 
two  trustees  who  were  named,  and  the  defendant's  ere-   teTmfoHhe' 

ditors,   whose  names  were  subscribed,  and  debts  set  composition  to 

the  amount  of 

against  their  names,  and  thereby  the  defendant  assigned  hi$  ^h*n  exi$tr 
her  effects  to  the  trustees  and  the  creditors,  on  receiv* 
ing,  on  a  given  day  at  a  given  place,,  a  composition  of 
35.  6d.  in  the  pound,  covenanted  to  release  her.  la 
the  beginning  of  November  this  deed  was  sent  to  the 
plaintiff  to  be  executed,  who  signed,  sealed,  and  de- 
livered it,  but  upon  being  asked  to  put  the  amount  of 
his  debt  opposite  to  his  name,  he  said  he  c«uld  not,  but 
desired  the  person  who  brought  the  deed  to  call  again 
the  next  day ;  he  did  so,  when  the  plaintiff  refused  to 
put  any  sum  against  his  name  saying  that  he  expected 
the  note  to  be  paid.  The  plaintiff  had  indorsed  the 
note  on  the  day  it  was  drawn  to  Buckle  and  Co.  his 
bankers,  in  whose  hands  it  remained  till  after  it  had 
become  due  and  was  dishonoured.  There  was  no  evi- 
dence that  they  had  given  any  consideration  for  it. 
Beyond  the  amount  of  the  note  the  plaintiff  was  a  ere- 
H  4  ditor 
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1817- 

Harrht 
against 
Wall. 


ditor  of  the  defendant  for  goods  sold  and  delivered. 
The  composition  upon  the  note  as  well  as  the  other 
debt  was  ready  for  the  plaintiff  at  the  time  and  place 
stipulated  by  the  deed.  The  learned  Judge  nonsuited 
the  plaintiff.     And  now 


Campbell  moved  to  set  aside  the  nonsuit,  on  two 
grounds :  first,  that  the  defendant  never  having  put  any 
sum  opposite  to  liis  name  the  deed  was  never  complete- 
ly executed.  Secondly,  that  at  any  rate  it  could  not 
extend  to  the  note  then  outstanding  in  the  hands  of 
Buckle  and  Co.  the  indorsees. 

Per  Curiam,  i.  Being  executed  in  blank,  it  was 
executed  for  the  amount  of  plaintiff's  debt  whatever 
that  might  be.  2.  Had  Buckle  and  Co.  been  indorsees 
for  value,  they  would  have  been  creditors  of  the  de- 
fendant for  the  amount  of  the  note;  but  they  appear  to 
be  mere  agents  for  the  plaintiff,  and  the  defendant  con- 
tinued indebted  to  him  on  the  note  when  he  executed 
the  deed. 

Rule  refused. 


Nov.  nth. 


Wing  against  Mill. 


A  CTION  for  work  and  labour  as  a  surgeon  and 

apothecary.      Plea,  general  issue.      At  the  trial 

before  Holroyd  J.  at  the  last  assizes  for  the  county  of 

Leicester^  it  appeared  that  the  defendant  was  overseer 


Where  a  pau- 
per, residing  in 
the  parish  of 
A*$  received, 
during  illness,  a 
weekly  allow- 
ance from  the 
parish  of  B., 

where  he  was  settled :  Held  that  an  apothecary,  who  had  attended  the  pauper,  may 
maintain  an  action  for  the  amount  of  his  bill  against  the  overseer  of  27.,  who  expressly 
promised  to  pay  the  same. 

for 


Mill- 
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for  the  parish  of  Silk  Willcughby,  and  that  this  action  1817. 
was  brought  by  the  plaintiff  to  recover  the  amount  — — 
charged  in  his  bill  for  professional  attendance  on  one  against 
Richardson  a  pauper,  who  during  twelve  months'  illness 
(induced,  not  by  any  accident,  but  by  gradual  decay,) 
received  a  weekly  allowance  of  four  shillings  from  the 
parish  of  Silk  WMoughby,  which  was  the  place  of  his 
settlement;  but  during  the  whole  of  the  plaintiff's  at- 
tendance on  him,  he  was  actually  resident  in  the  parish 
of  Eastern,  where  he  died.  After  his  death,  the  defend- 
ant desired  the  plaintiff  to  make  out  his  bill  to  the 
overseers  of  Willoughby  parish,  and  said  that  he  should 
be  paid ;  and,  upon  these  facts,  a  verdict  was  found  for 
the  plaintiff. 

Copley  Serjt  now  moved  for  a  new  trial.  There  was 
neither  legal  liability  nor  moral  obligation  to  provide 
for  the  pauper  while  resident  in  Easton,  and  the  subse- 
quent promise  was  without  consideration,  and  therefore 
nudum  pactum.  The  poor  laws  are  mere  arbitrary 
enactments,  and  do  not  carry  moral  obligations  beyond 
the  legal  liability  which  in  this  case  attached  on  the 
parish  which  was  the  residence  of  the  pauper. 

Lord  Ellenborough  C.  J.  In  this  case  both  the 
legal  and  moral  obligation  obtain.  The  parish  of 
WiUoughby  have  by  their  weekly  allowance  admitted 
that  they  were  bound  to  provide  for  the  pauper;  and 
the  defendant,  one  of  the  overseers,  after  the  pauper's 
death,  expressly  desires  the  plaintiff  to  send  his  bill 
made  out  to  the  overseers,  and  promises  that  he  shall 
be  paid.  The  case  of  Watson  v.  Turner  (a)  is  decisive  on 

(«)  Bull.  N.  P.  139. 147.  »8x. 

the 
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the  subject,  and  I  have  no  doubt  that  the  plaintiff  i* 
entitled  to  recover. 


Bayley  J.  I  am  of  the  same  opinion.  If  the  pay* 
rnent  of  four  shillings  per  week  had  not  been  made  by 
the  parish  officers  of  Willoughby,  Eastern  parish  would 
have  removed  the  pauper  to  the  place  of  his  settlement, 
and  in  that  case  the  former  parish  must  undoubtedly 
have  provided  him  medical  attendance.  The  conduct 
of  the  defendant  as  the  overseer  of  Willoughby  amounts 
to  an  acknowledgment  on  his  part  that  the  plaintiff  had 
attended  at  the  defendant's  wish,  and  upon  his  respon- 
sibility. I  therefore  think  that  Willoughby  and  not 
Eadon  was  bound  to  maintain  the  pauper,  and  that 
the  promise  made  after  his  death  is  founded  on  a  legal 
as  well  as  a  moral  consideration,  and  therefore  affords 
a  good  ground  of  action. 


Abbott  and  Holroyd,  Justices,  concurred. 

Rule  refused. 


T*es<by, 
Nov,  nth. 


Gray  against  Gwennap. 


Upon  the  trial      AN  action  on  the  case  in  the  nature  of  deceit,  to 

of  in  action  of     ii      ........ 

tort  a  verdict 
was  found  for 
the  plaintiff, 
subject  to  a  re- 
ference of  all 
natters  in  dif- 
ference. The 
defendant 
claimed  before 

the  arbitrator  a  sum  of  money  due  to  him  upon  the  balance  of  an  accouut,  which  was 
admitted  by  the  plaintiff  to  be  doc.  The  award,  without  stating  that  it  was  made  of 
*nd  concerning  the  premises,  directed  a  verdict  to  be  entered  for  the  plaintiff,  with  damages: 
Held  that  this  award  was  sufficient. 


which  the  defendant  pleaded  not  guilty,  coming 
on  to  be  tried  at  nisi  prius,  a  verdict  was  found  for  the 
plaintiff,  for  the  damages  laid  in  the  declaration,  sub- 
ject to  a  reference. 


By 


GWZNNAP* 
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By  the  order  of  nisi  prius,  all  matters  in  difference  1817. 
between  the  parties  in  the  cause  were  referred  to  — 
the  arbitrator,  who,  by  his  award,  after  reciting  the  or-  against 
der,  directed  a  verdict  to  be  entered  for  the  plaintiff,  with 
2224/.  damages,  without  stating  that  he  made  his  award 
of  and  concerning  the  premises.  By  affidavit  it  now 
appeared  that  the  cause  in  which  the  order  of  nisi  prius 
was  made  was  merely  an  action  founded  in  tort,  and 
that  before  the  action  the  plaintiff  was  indebted  to  the 
defendant  in  the  sum  of  200/.  upon  the  balance  of  an 
account,  which  was  the  subject  of  enquiry  before  the 
arbitrator,  and  admitted  by  the  plaintiff  to  be  due. 

Selwyn  now  moved  for  a  rule  nisi  to  set  aside  the 
award,  and  contended  that  the  arbitrator  having  all 
matters  referred  to  him  had  made  his  award  as  to  one 
only,  viz.  that  which  was  the  subject-matter  of  the 
action,  and  having  had  the  balance  of  account  expressly 
brought  before  him,  he  ought  to  have  included  that  also : 
there  was  therefore  a  matter  referred  on  which  there  was 
no  arbitrament,  and  consequently  the  award  was  void ; 
and  he  cited  Randall  v.  Randall,  {a)  \Bayley  J.  Does 
not  the  award  mean,  that  the  whole  sum  due  is  2224/. 
after  settling  all  accounts  between  the  parties?]  There 
is  nothing  on  the  face  of  the  award  to  shew  that  the 
arbitrator  has  decided  any  thing  beyond  the  subject- 
matter  of  the  action ;  for  he  has  not  awarded  "  of  and 
concerning  the  premises."  If  he  had  so  done,  it  might 
perhaps  be  intended  that  he  had  determined  all  the 
matters  submitted  to  him.  But  the  present  award' only 
assesses  damages  to  the  plaintiff  for  the  injury  sustained 

(a)  7  East,  81. 

in 


GWINNAP. 


108  CASES  in  MICHAELMAS  TERM 

1817*         in  that  action  where  the  debt  due  to  defendant  could 
-  not  have  been  the  subject  of  set-off:  and  when  the 

against  postea  is  delivered  to  plaintiff,  he  may  enter  up  bis 
judgment  for  the  whole  sum  awarded  in  that  action ;  and 
upon  the  record  it  will  appear  that  such  damages  were 
assessed  for  the  consequences  of  the  wrongful  act  com- 
plained of  in  the  declaration  in  that  cause,  that  is,  in 
a  cause  where  the  defendant,  by  the  form  of  the  action, 
was  precluded  from  availing  himself  of  a  set-off.  And  if 
the  defendant  were  now  to  bring  his  action  for  the  200/., 
that  judgment  would  certainly  be  no  bar,  and  the  award 
goes  no  further  than  to  enable  plaintiff  to  enter  up 
judgment  and  sue  out  execution  in  that  suit,  and  does 
not  adjudicate  on  any  other  matter;  it  is  therefore  void, 
not  having  decided  all  (but  only  one)  of  the  matters  re- 
ferred. 

Lord  Ellenborough  C.  J.  I  think  that  it  suffi- 
ciently appears  from  the  award  that  the  arbitrator  has 
decided  concerning  all  the  matters  referred  to  him,  by 
ordering  a  verdict  to  be  entered  for  the  plaintiff  in  the 
action.  That  he  may  have  done  so  is  perfectly  clear, 
and  if  he  had  used  in  the  award  the  words  de  pre- 
missis,  there  would  be  no  doubt  on  the  subject  The 
award  recites,  that  all  matters  in  difference  were  refer- 
red, and  the  arbitrator  then  awards  a  general  verdict  for 
the  plaintiff,  damages  2224/.;  the  fair  meaning  of  which 
is,  that  he  found  that  sum  due  after  settling  all  accounts 
between  the  parties. 

Per  Curiam,  Rule  refused* 
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1817. 


The  King   against  Richard   Shepherd    and    Wednesday, 
Others.  *'V-Iitb- 

T  TPON  an  appeal  against  a  poor  rate  for  the  parish  The  owners  of 

of  Wisbech,  In  the  Isle  of  Ely,  by  which  R.  Shep-  IZ$&Z£ 

herd,  J.  Usill,  and  F.  Stevens  were  assessed  3/.  85.  for  J^j °rr^£ct 

the  profits  of  a  sloop  called  the  John,  and  G.  Patrick  accruing  there- 

_  from,  in  that 

was  assessed  3/.  for  the  profits  of  a  sloop  called  the  parish  where 

Nene,  the  sessions  confirmed  the  rate,  subject  to  the  reside,  and 

opinion  of  this  Court  on  the  following  case :  Z^^Jt9 

The   harbour    of  Wisbech  ia  several  miles  up  the  andwn«ener 

r  cargoes  are 

river,  and  the  sea  or  sand  approaching  it  is  so  shallbw   ulu»,]y  received 

'  rr  °  and  delivered 

that  small  vessels  only  can  get  up  to  the  town  of  Wis-  and  her  freight 

bech,  which  is  in  the  parish  of  Wisbech  St.  Peter's.    The  is  the  home  of 

port  of  Wisbech  comprises  the  river  up  to  the  harbour  unemployed!1611 

in  the  town  and  parish,  and  a  portion  of  the  bay  with  timeofmaki^ 

which  it  communicates.     Part  of  the  port  is  not  within  ^f ratc  thc 

ship  was  not 

any  parish,  and  the  remainder  of  it  is  in  several  differ-  actually  within 
ent  parishes  in  the  Isle  of  Ely,  and  the  counties  of  Cant'   they  are  not 
bridge,  Norfolk,  and  Lincoln*     The  John  being  too   rated  for  a  ship 
laige  to  get  up  to  the  town,  never  was  in  any  part  of  ^cr  locally 
the  parish  of  Wisbech  St.  Peter's.    The  usual  birth  of  ^fahhou'h" 
the  John  is  in  the  bay  at  Sutton  Wash,  within  the  port   t,,e  Profits  bc 

^  there  received 

of  Wisbech,  out  of  the  parish  of  Wisbech  St.  Peter's,  and   by  the  owners. 

about  nine  miles  from  the  town  and  harbour  of  Wisbech. 

The  words  "  The  John  of  Wisbech"  are  painted  on  her 

stern,  and  when  hailed  at  sea,  she  answers  by  that  name. 

In  the  usual  course  her  cargoes  are  unshipped  from  the 

John  into  smaller  vessels  at  Sutton  Wash,  and  frequently 

into  vessels  which  have  their  home  in  the  parish  of 

Wisbech  St.  Peter's,  and  which  are  now  rated  in  the  said 

rate. 


Shepherd. 
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181 7.  rate.  The  appellants,  Shepherd,  Usill,  and  Stevens,  are 
— —  joint  owers  of  the  ship  John,  and  Stevens  is  also  the 
against  master,  and  all  of  them  are  resident  inhabitants  of  the 
said  parish  of  Wisbech  St.  Peter's,  and  carry  on  their 
business  there,  and  the  said  sloop  is  registered  at  the 
custom-house  in  the  parish  of  Wisbech  St.  Peter's,  where 
her  entries  and  clearances  are  made  and  signed.  The 
freight  for  the  cargoes  of  the  John  are  usually  received 
by  the  owners  at  their  houses  in  the  said  parish  of  Wis- 
bech St.  Peter's,  and  the  contracts  for  the  freights  out- 
wards are  also  usually  made  in  that  parish,  and  the 
smaller  vesssels  for  conveying  the  freights  from  Sutton 
Wash  to  Wisbech  are  provided  by  the  owners  of  the  ship 
John  and  paid  for  by  them,  and  they  charge  for  dry 
goods  as  one  freight  only  on  the  delivery  in  die  town 
and  parish  of  Wisbech  St.  Peter's,  and  are  answerable  to 
the  consignees  of  the  goods  for  any  loss  or  damage 
happening  to  the  goods  in  their  transit  from  the  John 
to  the  town  and  parish  of  Wisbech  St.  Peter's,  where 
they  are  delivered :  but,  as  to  coals,  (the  general  cargoes 
of  the  John,)  the  delivery  is  usually  at  Sutton  Wash,  out 
of  the  parish  of  Wisbech  St.  Peter's,  and  where  her 
voyage  and  liabilities  end  as  to  coals. 

The  sloop  the  Nene  is  a  smaller  vessel,  and  usually 
receives  and  delivers  her  cargoes  in  the  town  and 
parish  of  Wisbech  St.  Peter's,  where  her  voyage  ter- 
minates, but  occasionally  delivers  goods  and  coals  at 
Sutton  Wash,  out  of  the  parish  where  in  such  cases  her 
voyage  terminates.  When  unemployed,  her  home  is 
in  the  town  and  parish  of  Wisbech  St.  Peter's,  where 
the  appellant  George  Patrick,  her  owner  and  master,  is 
a  resident  inhabitant,  and  carries  on  business.  The 
sloop  Nene  is  registered  at  the  custom-house  in  the 

parish 


Shepherd. 


in  the  Fifty-eighth  Year  of  GEORGE  III.  1 1 1 

parish  of  Wisbech  St.  Pater's,  where  her  entries  and         18L7. 
clearances   are   made  and    signed.      "  The   Nene  of 

°  ^        The  Kino 

Wisbech"  is  painted  on  her  stern,  and  when  hailed  at  agaimt 
sea,  she  answers  by  that  name.  The  contracts  for  her 
freights  outwards  are  usually  made,  and  the  freights 
inward  are  usually  paid  in  the  said  parish  of  Wisbech 
St.  Peter's.  At  the  time  the  rate  appealed  against  was 
made,  the  Nene  was  at  Sutton  Wash,  or  at  sea,  and 
not  within  any  part  of  the  parish  of  Wisbech  St.  Peter's. 

The  question  for  the  opinion  of  the  Court  is, 
whether  the  said  sloops  John  and  Nene,  or  either  of 
them,  were  or  was  at  the  time  of  making  the  said  rate 
rateable  to  the  relief  of  the  poor  of  the  said  parish  of 
Wisbech  St.  Peter's? 

Upon  this  case  being  called  on,  the  Court  intimated 
an  opinion  that  the  John,  never  having  been  within 
the  parish,  could  not  be  considered  as  visible  property 
there;  whereupon 

Scarlett  and  Hart,  in  support  of  the  order  of  sessions, 
abandoned  that  part  of  the  rate,  and  proceeded  to 
argue,  that  the  owner  of  the  Nene  was  liable  to  be 
rated  in  respect  of  that  vessel,  in  the  parish  of  Wisbech 
St.  Peter's.  That  ships  are  rateable,  has  been  decided 
in  several  cases,  (a)  Then  as  to  the  place,  in  what 
parish  could  this  vessel  be  rated,  if  not  in  the  parish 
of  Wisbech  St.  Peter's?  That  is  the  place  of  her  domi- 
cile, and  all  her  profits  in  respect  of  which  the  rate  is 
imposed  are  received  there.  As  to  the  circumstance 
of  the  vessel  being  absent  from  Wisbech  at  the  time 
when  the  rate  was  made,  that  is  immaterial,  inasmuch 

(a)  R.  y.  Jones,  8  Mast,  451.  and  caseft  there  cited. 

as 
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1317*        as  that  is  the  place  where  her  cargoes  are  delivered, 

,    _  where  the  freight  is  paid,  and  where  she  contributes 

The  Kino  &  r 

gainst         to  the  local  ability  of  the  owner,  who  is  a  resident 

SwkPHERD.  ....  „    ,  .    , 

inhabitant  of  the  parish. 

Gurney  and  BeviU  contra,  relied  on  the  circumstance 
of  the  Nene  not  being  locally  within  the  parish  at  the 
time  when  the  rate  was  made,  and  they  cited  22.  y« 
Howard  (a),  where  an  order  of  sessions  was  quashed, 
because  it  did  not  state  that  the  ship  was  locally 
within  the  parish  at  the  time  of  the  rate.  Non 
constat,  but  that  the  vessel  might  have  been  lost  at 
that  time. 

Lord  Ellenborough  C.  J.  As  the  ship  John  *  as 
never  within  the  parish,  I  cannot  consider  the  rale  by 
which  the  Court  has  abided  in  all  cases,  viz.  that  the 
property  should  be  locally  within  the  parish,  as  at- 
taching upon  her.  That  vessel  has  never  been  locally 
or  visibly  within  the  parish,  and  therefore  I  do  nfct  con- 
sider her  as  rateable.  As  to  the  Nene,  she  is  said  to 
have  been  Out  of  the  parish  at  the  time  when  the  rate 
was  made,  but  I  cannot  say  that  we  are  to  measure  by 
a  stop-watch* the  precise  position  of  a  ship  (which  is  in 
its  nature  a  machine  of  passage)  at  the  time  when  the 
rate  was  made.  If  such  strictness  were  required,  it 
would  be '  almost  impossible  to  make  a  ship' the  Subject 
of  a  irate.  It  appears  to  me  to  be  sufficient  to  answer 
the  purpose  of  the  poor  laws,  that  die  parish  in  which 
the  ship  is  rated  is  the  domicile  of  the  vessel,  and  that 
the  profits  derived  from  it  contribute  to  the  ability  of 
the  occupier  within  the  parish.     In  all  eases  the  profit 

(a)  8  East,  458.  n. 

is 
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if  earned,  as  to  the  bulk,  out  of  the  place.    This  vessel,        1 8 1 7. 

is  far  as  can  be  predicated  of  such  a  thing,  yields  a      JTT' 

*  Ti) c  King 

profit  so  as  to  answer  the  description  of  local  and  visible         *&**** 

•  i.         l  «i  »  ,  SSEPHIRI). 

property  within  the  parish.  It  need  not  be  ascertained 
with  precise  exactness  where  the  ship  was  at  the  time  of 
the  rate,  in  order  to  give  validity  to  the  rate ;  this  parish 
was  generally  her  home,  and  the  vessel  so  far  resided 
there  that  it  could  not  be  predicated  of  it,  that  it  re* 
sided  elsewhere;  therefore  it  must  be  rated  within  that 
parish ;  it  can  be  rated  no  where  else.  It  seems  to  me, 
therefore,  that  the  Nene  was  well  rated  in  the  parish  of 
St.  Peter's. 


Bayley  J.  I  think  that  the  Nene  was  well  rated  in 
the  parish  of  St.  Peter's:  it  has  been  decided,  over  and 
over  again,  and  too  often  for  us  to  disturb  it  now,  that 
if  property  can  be  shewn  to  be  available  property  in  the 
parish  where  the  owner  resides,  he  must  be  rated  there 
in  respect  of  such  property.  It  is  found  in  this  case, 
that  the  owner  of  this  vessel  wbs  an  inhabitant  of  the 
parish,  and  also  that  the  ship's  port  was  within  this 
parish:  she  usually  received  and  delivered  her  cargo 
there:  then,  if  I  may  use  the  expression,  where  was  the 
property  domiciled?  Locally  within  the  parish  of  St. 
Peter's.  It  has  been  said,  that  the  ship  might  be  lost 
at  the  time  when  the  rate  was  imposed ;  but  it  must  be 
recollected,  that  die  rate  is  made  in  respect  of  by-gone 
profits,  already  earned  at  that  time,  and  therefore  the 
loss  of  the  ship  could  not  interfere  with  the  right  erf* 
the  parish  to  receive  this  rate  in  respect  of  profits  ante* 
cedently  received. 

Vol,  I,  I  Abbott 


Sum  lift. 
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1817*  Abbott  J.     I  think  the  owner  of  the  ship  John  was 

— ~        not  rateable  in  respect  of  that  Teasel,  inasmuch  as  she 

gainst  was  never  within  the  limits  of  the  parish;  the  rule 
being,  that  the  property  rated  must  be  visible  property 
within  the  parish.  If  the  Court  were  to  depart  from 
this  rule,  I  think  it  would  create  great  uncertainty  and 
confusion  in  this  branch  of  the  law.  As  to  the  Ncne,  I 
think  the  owner  was  rateable  in  respect  of  that  vessel, 
sm  SL  Piter's  was  the  pariah  Vhere  her  cargo  was  usually 
received  and  delivered,  and  which,  when  unemployed, 
was  her  home.  Being  a  coasting  vessel,  she  would  neces- 
sarily be  often  absent,  but  in  the  course  of  that  employ* 
ment  she  would  often  return  to  the  parish:  it  may 
therefore  fairly  be  said  that  this  parish  was  her  home, 
just  as  the  dwelling-house  of  a  person  travelling  on  hie 
necessary  business  may  be  said  to  be  his  home.  Look- 
ing then  at  the  general  state  and  condition  of  this  vessel, 
I  think  she  must  be  considered  as  property  locally  visi- 
ble within  the  parish,  and  that  her  occasional  absence. 
is  quite  immaterial. 

Holroyd  J.  I  am  of  the  same  opinion  a*  to  both 
points :  as  to  the  Nem9  the  owner  is  rated  in  respect  of 
profits,  which  had  been  earned  by  him,  from  a  vesfeel, 
which,  under  the  circumstance^  must  be  considered  as 
visible  property  within  the  parish.  In  the  case  of  The 
King  v.  Jones,  there  was  no  statement  that  the  ship  was 
in  the  parish  at  the  time  of  the  rate  being  imposed ; 
but  that  circumstance  does  not,  I  think,  make  apy  dif- 
ference in  this  case,  inasmuch  as  &  Peters  was  the 
home  of  the  vessel,  and  she  must  be  considered  as  be* 
longing  to  this  parish  for  the  purpose  of  being  rated. 
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The    Kitfo    against   The    Inhabitants    of     Mmim, 

9  Nov,  iath, 

BlUBOROUGH, 

TTPON  an  appeal  against  an  order  of  two  justices,  by  Wncre  by  a 

which  John  Ttlford,  his  wife,  and  child,  were  re-  ^Z££* 
moved  from  the  parish  of  Basford  in  the  county  of  asrccd  to  teach 

.  J  the  pauper  to 

4xoHingham,  to  Bilborough  in  the  same  county,   the  make  stockings 
sessions  confirmed  the  order,  subject  to  the  opinion  of  for  which  he 
the  Court  on  the  following  case;  £$S£" 

The  pauper's  settlement  in  the  appellant   parish  ^i^fi^hJi 
having  been  established  by  evidence,  it  was  proved  earnings,  pay- 

**  -  *  *■  ing  his  mister 

that  the  father  of  the  pauper  subsequently  made  the  for  the  use  of 

*■  11       •  1  •  1  w.»»        *  >     o,  lne  f™m*t  &c» 

following  parol  agreement  with  one  WtUoitghby  Smith:  and  the  pauper 
that  Smith  should  teach  the  pauper  to  make  stockings,  {^  serrfce*1 
during  the  year  next  ensuing,  and  should  receive  the  sum  \^^yj^1 
of  two  guineas  for  such  instruction;  that  the  pauper  that  the  pauper 

0  r      r        did  not  gain  a 

should  have  his  earnings,  and  pay  Smith  for  the  use  fettlement  by 
of  his  frame,  needles,  and  other  utensils,  and  for  seaming  ^^ 
>  such   stockings    as  the  pauper  should  make.      One 
guinea  was  paid  at  the  time,  and  the  other  guinea  was 
to  be  paid  by  instalments  of  a  shilling  a  week  during  the 
continuance  of  the  agreement     The  pauper  went  to 
learn  the  business,  and  work  for  Smith  in  the  manner 
specified,  and  continued  to  do  so  a  year  and  a  h*]£ 
during  which  time  he  paid  the  second  guinea  at  one . 
shilling  per  week,  and  the  stipulated  price  for  the  use 
of  the  frame,  needles,  and  other  utensils,  and  for  seam- 
ing the  stockings  made:  during  this  year  and  a  half, 
the  pauper  resided  in  the  respondent  parish. 


1  2  Clarke, 
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1817- 


The  Kino 

against 
The  Inhabi- 
tants of 
Bilbokovob. 


Clarke,  in  support  of  the  order  of  sessions,  was 
stopped  by  the  Court 

Herman,  contra,  contended)  that  the  pauper  under 
the  agreement  gamed  a  settlement  by  hiring  and 
service  for  a  year;  and  he  relied  on  the  King  ▼. 
Burbach.  (a) 


Lord  Ellekborouoh  CJL  In  this  case  the  pauper 
never  contracted  to  serve  the  master;  the  only  agree- 
ment was,  that  the  master  should  teach  the  pauper  for 
a  year.  In  JR.  v.  Burbach,  there  was  an  agreement  on 
the  part  of  the  pauper  to  work  for  two  years;  that 
forms  an  essential  distinction  between  the  two  cases. 

Per  Curiam,  Order  of  sessions  confirmed. 

(a)  1  Af.  e>  £.  370. 


ivcdnesd*,,       The  King  agahxst  The  Inhabitants  of  Ashby- 

NOV.  Ilth.  rw 

DE-LA-ZOUCH. 


The  muter  of    TPHE   sessions,  upon    appeal  against  an  order  of 

several  appren-      -i...  -       ..  ._._._,. 

tices,  upon  his 


quitting  busi- 
ness, proposed 


justices,  for  the  removal  of  Arm  Sutton  from  the 
parish  of  Burton-upon-Trent  to  the  parish  of  Ashby- 
wrengtL,sll  hU  *-fc-ZoMC*>  confirmed  file  same,  subject  to  the  opinion 
without  men-     0f  this  Court  on  the  following  case : 

tiomng  either  ° 

their  names  or 

number,  to  J.  A%  but  no  assignment  was  ever  made ;  the  pauper,  one  of  the  apprentices, 
was  afterwards  hired  by  7. 8,  ts  a  servant  for  fifty-one  weeks ;  and  her  former  master,  on 
meeting  her,  expressed  his  approbation  of  her  having  gone  into  the  service  of  J,  S. ;  the 
sessions  having  found  that  there  was  not  a  particular  assent  of  the  original  master  to  the 
second  service,  and  therefore  the  relation  of  master  and  apprentice  never  subsisted  be- 
tween 7. 5.  and  the  pauper,  this  Court  thought  the  sessions  weM  warranted  in  that 

By 


conclusion. 
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By  indenture  (June  16V 1804,)  the  pauper  being  ten        1817. 
years  of  age*  was  bound  apprentice  by  the  parish  of       *^— 
Stretton-in-the-Fields  in   the  county   of  Derby,  until      ^£j0 
she  was  twenty-one,  to  Messrs.  Pilkinton  and  Webster,     ^J^ 
of  Ashbu-de-la-Zouchy  cotton-manufacturers,  and  con-  Aimm«-la- 

ZOUCH. 

tinued  to  work  with  them  in  that  parish  until  No* 
vember,  1813,  when  they  relinquished  the  manufactory 
and  gave  up  business,  having  at  that  time  a  consider- 
able number  of  female  parish  apprentices,  who  wore 
a  particular  dress  in  their  manufactory.  Previously  to 
their  relinquishing  the  business,  Webster  went. over  to 
Peele,  one  of  the  partners*  in  another  cotton-manufao 
torj  $t  Bttrton*upon- Trent,  and  proposed  assigping  to 
him  the  apprentices,  but  did  not  mention  either -their 
names  or  their  number.  Peek  having  agreed  to  take 
them,  an  application  was  accordingly  made  by  Webster 
to  two  magistrates  in  order  to  get  the  assignment  com- 
pleted, but  they  objected  that  it  could  not  be  done 
without  the  consent  of  the  several  parish  officers. 
Webster  then  told  Peele  that  he  was  willing  to  execute 
as  far  as  he  had  promised,  but  nothing  further  could 
be  done  than  the  verbal  agreement  before  made*  which 
was,  that  he  Peele  should  have  all  their  apprentices. 
The  pauper  was*  at  that  time,  with  Pilkinton  and 
Webster.  About  eighteen  of  these  apprentices  were 
sent  to  Mr. Peek  at  different  times:  with  each  party 
one  of  Pilkinton  and  Webster**  servants  was  sent  to. 
deliver  them  to  the  overlooker  of  Mr.  Peele?*  manufac- 
tory :  with  some,  their  indentures  were  sent  over ;  with 
some,  they  were  not.  Many  did  not  go  to  Mr.  Peeing, 
but  went  where  they  pleased,  and  procured  places  for 
themselves.  After  it  was  found  that  the  parish'  appren- 
tices could  not  be  formaHy  transferred,  the  mother  01 

I  3  the 
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1817*        the  pauper  applied  to  Webster  to  have  her  discharged, 
The  Kino      **  8^e  ^shed  to  get  her  a  place  elsewhere,  and  she  went 
TH?inhabi-     home  to  her  mother,  with  Webstet's  knowledge  and 
cants  of        consent,  and  with  his  permission,  to  get  a  place  where 
Z*°c«.        ske  pleased.   Wheii  she  had  been  at  her  mother's  about 
five  weeks,   Webster  called  at  her  mother's  house,  and 
finding  that  she  had  not  got  into  service,  he  recom- 
mended to  the  mother  that  she  should  take  her  to  Bur- 
ton,  to  Peele**,    where   she  could   get   employment. 
After  she  had  been  at  home  about  two  months,  the 
pauper  went  over  to  Peetes  with  another  girl ;  no  other 
person  accompanied  them,  and  they  were  in  their  ordi- 
nary dress,  not  that  of  Pilkinton  and  Webster**  manu- 
factory, and  their  indentures  were  not  taken  with  them* 
They  were  both  hired  as  servants  for  fifty-one  weeks  by 
the  clerk  or  foreman  otPeelfs  works,  who  did  not  know 
that  they  were  apprentices,  and  who  told  them  at  the  time 
that  they  might  come  into  the  service;  but  if  they  did, 
they  should  be  hired  for  only  fifty-one  weeks.     Shortly 
afterwards,  Webster  met  the  mother,  and  asked  if  the 
pauper  waa  gone  to  Peetes,  and  was  pleased  at  hear- 
ing she  was ;  aftd  afterwards  meeting  the  pauper,  he 
asked  her  where  she  was ;  and  on  being  told  that  she 
was. at  PedJs,  he  said  that  it  was  the  best  thing  she 
could  do.     In  October  last,  Webster  being  applied  to  by 
one  of  his  apprentice  girls,  who  was  at  Mr.  Peek?*,  for 
her  indentures,  gave  them  to  her,  and  at  the  same  time 
sent  to  the  pauper  at  Mr.  Peek's  her  indentures,  which 
were  then  expired,  saying,  "  Take  them  to  Ann  Sutton, 
for  they  are  of  no  use  to  me.''    Me  also  sent  over-  at 
the  same  time  the  indentures  of  another  girl  who  had 
keen  his  apprentice.     The  pauper  continued  in  the 

service 
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service  of  Peele  until  she  was  removed  in  consequence        1817* 
of  being  then  with  child.  Thlx^ 

The  Court  were  of  opinion  that  the  pauper  sained        "i"'*" 
no  settlement  by  the  service  with  Peele,  considering       tanuof 
that  the  facts  proved  did  not  amount  to  a  particular     s  xovcu. 
assent  on  the  part  of  the  original  masters  to  the  second 
service,  and  consequently  that  the  relation  of  master 
and  apprentice  between  Peele  and  the  pauper  never 
existed. 

Petit,  in  support  of  the  order  of  sessions,  contended, 
that  there  was  not  any  express  assent  of  the  master  to 
the  particular  service;  but  that  the  pauper  was  permitted 
by  Webster  and  Pilkinton  to  go  to  her  mother  and  get 
a  place  where  she  pleased :  and  then  no  settlement  was 
gained,  according  to  The  King  v.  Creditor*,  (a)  At  all 
events  this  was  a  question  for  the  sessions,  and  they  have 
expressly  determined  that  the.  facts  proved  did  not 
amount  to  a  particular  assent;  and  this  being  rather  a 
question  of  fact  than  of  law,  their  finding  is  conclusive. 
[Lord  EUenborough  C.  J.  If  we  do  not  take  all  juris- 
diction from  the  sessions,  their  finding  on  this  point 
must  be  conclusive.  The  new  service  was  for  fifty-one 
weeks,  a  different  period  than  that  for  which  the  old 
service  was  to  endure.  It  cannot  therefore  be  consi- 
dered as  a  continuance  of  the  old  service.  It  is  a  dis- 
crepant service  in  all  its  particulars.] 

PeaJce  and  Puller,  contra,  contended  that  Pilkinton 
and  Webster's  original  intention  of  assigning  all  their 
apprentices  (of  whom  the  pauper  was  one)  to  Mr.  Peek, 
coupled  with  the  approbation  subsequently  expressed 

{a)  i£ea,59>  t 

I  4  by 
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by  Webster,  on  hearing  that  the  pauper  had  gone  to 

Peele,  and  the  delivery  of  the  indenture,  afforded  the 

rt^aimt        strongest  evidence  of  an  assent  to  the  particular  service ; 

uutVof '      and  they  cited  Rex  v.  Shebbear  (a J,  Rex  v.  Rradstone  (b% 

*Mi7»U"    Rex  v.St.  Mary,  Lambeth  (c),  and  Rex  v.  The  Hok, 

Trinity  in  the  Minories  (d\  and  observed  that  in  those 

cases  the  evidence  of  assent  to  the  particular  service 

was  not  so  strong  as  in  the  present  instance. 

Lord  Ellenborough  C.  J.  It  has  been  expressly 
found  by  the  sessions,  that  this  pauper  was  not  an  ap- 
prentice, and  it  appears  to  us  most  clearly  that  the 
prior  service  was  not  continued ;  for  when  the  appren- 
tice applied  to  come  into  the  service,  she  was  told,  that 
she  should  be  hired  only  for  fifty-one  weeks,  which 
shews  that  this  was  not  a  continuance  of  the  old  ser- 
vice. I  think  the  facts  of  the  case  warrant  the  sessions 
in  the  conclusion  at  which  they  have  arrived. 

Bayley  J.  I  am  of  the  same  opinion*  It  was  for 
the  sessions  to  draw  the  Conclusion.  They  have  con- 
cluded that  the  relation  of  master  and  apprentice  did  not 
exist,  and  I  think  they  have  drawn  a  right  conclusion. 
The  master,  to  whom  the  pauper  went  to  be  hired, 
was  never  apprised  of  the  relation  of  master  and  ap- 
prentice having  subsisted  i  he  hired  her  as  a  servant, 
which  constituted  a  new  and  a  different  relation:  it 
seems  to  me,  therefore,  that  the  sessions  were  well 
warranted  in  drawing  the  conclusion,  that  the  relation 
between  these  parties  was  not  that  of  master  and  ap- 


(•)  1  Mast,  73.  (J)  »  Bm%  434. 

(0  %Bctt,w  <<0  *r.R. 605. 


prentice; 
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prentice;  and  if  it  were  not,  then  the  service  of  the        1817. 
pauper  could  not  confer  a  settlement  

The  King 
t  against 

Abbott  X     I  am  of  the  same  opinion.   The  sessions       t^ntnt  ^  H 
have  drawn  the  only  conclusion  which  persons  of  a  AiHz™  u  lA" 
sound  understanding  could  have  drawn  from  the  facts 
stated. 


Holkoyd  J.  concurred. 

Order  of  Sessions  confirmed. 


Watson  and  Another  against  Medex.  7Wjiy, 

JVfcv.  13th. 

^HE  plaintiffs  had  sold  to  the  defendant  two  parcels  Two  parcels  of 

of  goods  at  two  different  times,  for  the  amount  of  ft  diffeTent  ^ 

which  they  had  taken  upon  each  sale  a  bill  of  exchange  £**•  yfljf8* 

payable  to  them  or  order.    The  defendant  afterwards  rhe  vendee 

.*   *  afterwards  be- 

becoming  bankrupt,  the  plaintiffs  proved  under  the  coming  bank- 

•    .        f       %    ■  <%    t      *  in         1  roPt»  »*  *cn- 

commission  for  the  amount  of  the  first  parcel  of  goods,  dors  proved 

for  which  they  still  held  the  bill  of  exchange.    The  mission,  for  the" 

other  Ml  waa  at  that  time  in  the  hands  of  a  third  per-  gJ'J^f e 

son,  having  been  negociated  by  the  plaintiffs  prior  to  jhey  then  hoid- 

the  bankruptcy,   but  shortly  after  the  plaintiffs  had  given  in  pay 

•proved  it  was  returned  to  them  dishonoured;  where-  Mme;  the  bill 

upon  they  arrested  the  defendant    for    the  amount  pYrwAuving 

of  the  parcel  of  goods  for  which  that  bill  had  been  ^2^** 

given*     Seheyn  moved  to  stay  the  proceedings,   on  tothebank- 

the  ground  that  the  plaintiffs  having  made  their  elec-  being  then  out. 

tion  to  proceed  under  the  commission  for  a  part  of  afterwards  dis- 

their  demand,  could  not  since  the  passing  of  the  wS^Sf tT  Uae 

vendors  were 
not  precluded  bv  the  stat.  49  G.  3.  c.  xax.  1  I*  from  suing  the  bankrupt  for  the  amount 
of  the  last  parcel  of  goods. 

49  G.  3. 


Meoex. 
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1817*        49  G.  3.   c.  121.  s.  14.  (a)  proceed  at  law  for  the  re- 
—       mainder ;  and  he  cited  Exp.  Dickson  (b)  and  Exp.  Hot* 

Watson 

«;«  «i/  denburg  (c),  in  the  last  of  which  cases  the  Lord  Chancellor 
says,  "  Before  the  latfe  act,  if  your  debts  were  of  a  differ- 
ent right  or  of  a  distinct  nature,  you  might  come  in  under 
the  commission  for  one,  and  proceed  at  law  for  the  other ; 
but  the  act  has  now  settled  that."  The  Court  granted 
a  rule  nisi ;  and  now  Marryat  shewed  cause,  and  con- 
tended, that  the  election  to  take  the  benefit  of  the  com- 
mission was  confined  to  the  debt  proved. 

Lord  Ellenborough  C.  J.  I  think  that  by  the 
letter  of  the  statute  the  election  must  be  confined  to  the 
debt  proved. 

Bayley  J.  The  commissioners  would  not  have 
allowed  the  plaintifis  to  prove  the  other  debt.  As  to 
that  debt,  at  the  time  of  the  bankruptcy,  they  had  not  a 
complete  right  vested  in  them.  The  plaintiffs  prove 
for  all  they  could  prove,  and  it  depended  entirely  upon 
accident  whether  they  could  ever  be  in  a  situation  to 
prove  for  the  other  demand. 

Abbott  J.  There  is  a  manifest  difference  between  the 
language  of  the  two  parts  of  this  section ;  the  first  part 
enacts  "  that  the  creditor  who  has  brought  any  action 
in  respect  of  any  demand  which  arose  prior  to  the  bank- 
ruptcy, or  might  have  been  proved  as  a  debt,  shall  not 

(«)  By  which  it  is  enacted,  that  it  shall  net  be  lawful  for  any  cre- 
ditor who  hat  brought  any  action  against  the  bankrupt  in  respect  of  a 
demand  which  arose  prior  to  the  bankruptcy,  of  which  might  have  been 
proved  as  a  debt  under,  the  commission,  to  prove,  a  debt  under  such 
commission,  &c.  without  relinquishing  such  action,  and  that  the  prov- 
ing or  claiming  a  debt  under  such  commission  shall  he  deemed  ail 
election  by  the  creditor  to  take  the  benefit  of  the  commission  with 
respect  to  the  debt  so  proved  or  claimed. 

(b)  z  itor*s  Cases  in  Bankruptcy,  98.  (r)  /&  904. 

13  prove 


IN  thb  Fifty-eighth  Yeab  OP  GEORGE  III.  123 

prove  a  debt  under  such  commission,  or  have  a  claim  1817. 
of  a  debt  entered  upon  the  proceedings,  without  relin- 
quishing such  action."  Upon  this  part  of  the  section 
the  decision  by  the  Lord  Chancellor  in  Exp.  Dickson 
took  place  The  second  part  of  the  section  says,  that 
"  the  proving  or  claiming  a  debt  under  a  commission 
shall  be  deemed  an  election  by  such  creditor  with  re- 
spect to  the  debt  so  proved  or  claimed ;"  thereby,  as  it 
appears  to  me,  tying  up  the  election,  and  confining  it 
to  the  particular  debt  so  proved  or  claimed. 

Holhoyd  J.  I  am  of  the  same  opinion.  As  both 
these  debts  were  incurred  before  the  bankruptcy,  the 
plaintiffs  might  have  recovered  the  whole  in  one  action 
of  indebitatus  assumpsit ;  but  as  far  as  respects  the 
question  before  us,  I  think  this  case  differs  from  the 
case  of  a  debt  arising  out  of  one  entire  contract,  inas- 
much as  the  plaintiffs  could  only  prove  one  debt  and 
not  the  other,  and  then  the  statute  does  not  operate 
except  *s  to  inch  debt  so  proved,  and  as  to  that  only. 

Rule  discharged. 


Denby  against  Moore.  ^r>  t 

^  N$v.  15th. 

A  SSUMPSITfor  money  had  and  received.  Pleas,  first,  An  occupier  of 

/I  .  lands  flaring, 

the  general  issue,  and  secondly,  the  statute  of  limita-  during  a 

7     *         .i««        viY.^i*.  couricof  twelve 

tons.    At  the  trial  before  BayleyJ*  at  the  last  summer  yean,  paid  to 

assises  for  the  county  of  York,  it  appeared  in  evidence  *  ]££ft& 

that  the  plaintiff  for  ten  years  before,  and  also  upon  J^jJSSd 

the  8th  day  of  March,  1816,  had  been,  and  was  occu-  the  fulirenta* 

*       •  *  *  *  it  became  dne 

co  the  landlord, 
without  claiming  any  deduction  on  account  of  the  tax  10  paid :  Held  that  the  occupier 
could  not  record  back  from  the  landlord  any  part  of  the  property -tax  so  paid. 

pier 
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1817*  P*er  °f  *  messuage  and  farm,  situate  at  C&wick,  in  the 
— —  parish  of  Snaith  in  the  county  of  York,  and  rated  to 
^Mjftrt  the  property-tax  for  the  same.  Although  the  plaintiff 
M°°**«  occupied  the  farm,  one  George  Craven,  the  father-in- 
law  of  the  plaintiff,  was  the  tenant  to  the  defendant, 
but  the  plaintiff  paid  the  rent  for  some  years  before 
Craven's  death,  which  happened  in  November,  1812; 
though  defendant  would  not  allow  him  as  his  tenant, 
but  would  only  give  receipts  to  Craven.  After  Craven'% 
death,  plaintiff,  who  was  his  executor,  paid  the  rent 
until  the  2d  February,  181;,  when  plaintiff  and  de- 
fendant agreed  for  the  farm  on  a  tenancy,  under 
which  plaintiff  himself  was  to  be  tenant  to  the  de- 
fendant The  defendant  received  the  full  amount  of 
his  rent  from  the  hands  of  the  plaintiff,  as  and  when 
the  same  became  due,  for  the  said  premises  so  situate 
in  Comtek  aforesaid,  without  deducting  or  allowing  for 
the  landlord's  property-tax  charged  upon  the  same, 
although  the  same  had  been  and  was  duly  paid  by  the 
plaintiff  as  such  occupier,  to  the  proper  collector 
thereof  in  that  behalf  appointed,  from  time  to  time  as 
the  same  became  due,  up  to  the  end  of  the  assessment 
in  1 8 14. 

No  demand  of,  or  application  or  request  for  the  said 
property-tax,  to  be  paid  or  allowed  or  deducted  out  of 
the  rent,  was  ever  made  at  the  time  of  payment  of  any 
rent  as  aforesaid,  nor  was  any  receipts  from  any  collector 
ever  produced,  but  the  same  was  paid  to  the  defendant 
until  the  13th  March,  18 16.  On  the  13th  March, 
1 8 16,  the  plaintiff  paid  to  the  defendant  112/.  10s. 
for  half  a  year's  rent  which  had  become  due  on  the 
id  February,  18 16;  and  at  the  same  time  demanded 

the 
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the  landlord's  property-tax  for  the  said  premises  for        1817. 

the  last  twelve  years,  and  afterwards  for  the  last  six        

years,  but  did  not  then  or  at  any  other  time  produce  against 
any  collector's  receipt  for  the  same,  and  that  the  de- 
fendant then  and  there  refused  to  repay  or  allow  the 
same  or  any  part  thereof,  saying  at  the  same  time, 
that  he  never  had  allowed,  nor  ever  would  allow  any 
property-tax,  and  the  full  rent  without  any  deduction 
for  property-tax  was. then  paid;  but  the  defendant 
afterwards  offered  to  pay  the  plaintiff  the  property-tax 
for  the  rent  of  1 12/.  105.  then  payable. 

On  the  17th  February,  18 15,  the  plaintiff  and  de- 
fendant settled  all  accounts  then  subsisting  between 
than,  and  the  defendant  then  paid  to  the  plaintiff 
106L  9$.  id.,  and  the  plaintiff  then  said  to  him,  "  Now 
you  and  I  have  settled  all  accounts,  both  as  executor 
and  on  your  own  account,  and  there  is  nothing  more 
between  us."  Defendant  said,  yes.  The  plaintiff  proved 
no  assessments  later  than  for  18 14.  The  plaintiff  was 
the  collector  of  the  property-tax  for  the  district  in 
which  the  premises  are  situate  for  two  years  preceding 
1814.  The  jury  gave  a  verdict  for  the  plaintiff, 
damages  661.,  subject  to  the  opinion  of  the  Court, 
whether  the  plaintiff  was  entitled  to  recover  for  any 
part  of  the  claim.  If  the  Court  shall  be  of  opinion 
that  the  plaintiff  is  entitled  to  recover  for  the  whole 
twelve  years,  then  the  present  verdict  to  stand ;  if  only 
for  six  years,  then  the  verdict  to  be  reduced  to 
43J.  1 15.  9<£ ;  if  they  shall  be'  of  opinion  that  the 
plaintiff  is  not  entitled  to  recover  any  thing,  then  a 
mmuit  to  be  entered. 

Bair&w, 
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1817.  Barren*  for  the  plaintiff  argued  that  where  a  man  pays 

money  for  another,  who  is  under  a  legal  obligation  to  pay 

l<nntt  the  same,  assumpsit  will  lie;  and  he  cited  Moses  v.  Mac- 
ferlan  (a),  and  Jenkins  v.  Dicker  (ft)/  the  landlord  in  this 
case  being  bound  to  allow  the  property-tax  to  the  tenant, 
and  the  latter  paying  it  only  to  save  his  goods  from 
being  distrained,  this  must  be  considered  as  a  payment 
by  compulsion ;  and  Graham  v.  Faith  (c)  is  a  decisive 
authority,  that  in  such  a  case  money  had  and  received, 
is  the  proper  form  of  action* 

Littleddle  for  the  defendant  Between  these  parties, 
the  relation  of  landlord  and  tenant  never  existed, 
and  a9  between  them  there  was  no  privity;  the  plaintiff 
must  consequently  seek  his  remedy  against  the  person 
for  whom  he  was  agent,  and  on  whose  account  he 
paid  the  property-tax,  i .  e.  the  original  tenant*  [The 
Court  here  intimated  a  strong  opinion,  that  die  fact 
of  the  defendant's  having  received  the  plaintiff's  money, 
was  sufficient  to  enable  him  to  maintain  this  action,3 
Littledak  abandoned  this  ground;  and  contended, 
that  by  the  46  6.  3.  c.  6t9  Scked.  A.  no.  4.  rule  9.  (d), 
the  plaintiff  was  deprived  of  this  remedy.  The  act 
having  pointed  out  a  specific  mode  of  redress,  i.  e.  by 
deducting  the  tax  out  of  the  next  rent,  the  tenant 

(«)  a  Starr.  1009.  (*)  1 N.  tf .  90.  (c)  1  AT.  &  S.  610. 

(d)  M  The  occupier  or  occupiers  of  any  land,  ftc*  being  respectively 
tenants  of  the  same,  and  paying  the  said  duties,  sbdl  deduct  *>  audi 
thereof,  in  respect  of  the  rent  payable  to  the  landlord,  at  a  rate  of 
two  shillings  for  every  twenty  shillings  in  the  pound  would  amount  to* 
which  sum  sb*U  be  deducted  out  of  the  first  paymeut  thereafter  to  bo 
made  on  accouut  of  rent,  and  all  landlords)  &c  shall  allow  such  de- 
ductions and  payments  upon  receipt  of  the  residue  of  the  rent,  and 
the  tenants  shall  be  discharged  of  so  much  money  as  if  the  same  had 
been  paid  to  the  person  to  whom  the  rent  was  doe, 

ought 
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ought  to  have  adopted  it;  and  having  neglected  bo  to        1817. 
do,  he  cannot  avail  himself  of  the  common  remedy  by        — — 

Denbt 

action;  and  inasmuch  as  the  statute  provides  that  the  te-  against 
nant  shall  be  discharged  of  as  much  rent  as  the  property- 
tax  amounts  to,  the  subsequent  payment  of  that  which 
ought  to  have  been  deducted  as  property  tax,  was  a 
voluntary  payment;  but  if  that  were  not  so,  this  is  an 
agreement,  which  if  carried  into  effect  will  operate  as  a 
fraud  upon  the  revenue,  and  will  contravene  the  object 
of  the  act ;  for  the  landlord  is  to  pay  two  shillings  in 
the  pound  upon  his  rent,  and  the  tenant  seven  and  a- 
half  per  cent,  upon  the  amount  of  his  rent;  and  suppos- 
ing the  tenant  to  pay  a  dear  100/.  to  his  landlord,  and 
ioi.  to  government,  that  is  an  admission  of  the  tenant 
that  the  real  rent  is  no/.;  and  in  that  case  the  revenue 
ought  to  receive  lit  instead  of  iofc;  and  if  the  rent 
reserved  in  the  lease  was  ioof.,  and  not  no/.,  the  te- 
nant's tax  would  vary  in  the  same  proportion;  the 
revenue  would  therefore  be  defrauded  both  in  the  land- 
lord's and  in  the  tenant's  tax.  In  the  course  of  his  argu- 
ment he  referred  to  Tinckler  v.  Prentice  (a),  and  Clennell 
v.  Bead,  {b) 

Barren  in  reply.  The  tenant  is  permitted  by  the 
statute  to  deduct  the  tax  out  of  the  first  rent,  but  this 
provision  is  for  the  benefit  of  the  tenant,  and  not  impe- 
rative on  him ;  and  the  common  law  remedy  (not  being 
expressly  taken  away  by  the  statute)  remains.  The 
amount  of  this  tax  then  having  been  paid  for  the  land- 
lord, who  was  under  a  legal  obligation  to  allow  it,  it 
may  be  .recovered  back  in  this  form  of  action. 

(«)  4 Tour/.  549-  W  %Marsl\37*< 

Lord 
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1817.  Lord  Ellenbobough  C.  J.    I  think  in  this  case  the 

action  is  not  maintainable.  The  plaintiff  was  certainly 
warranted  in  the  payment  which  he  at  first  made  in  re- 
demption of  his  goods,  which,  but  for  such  payment, 
might  have  been  distrained  upon*  But  when  he  went 
with  the  money  for  the  purpose  of  paying  to  his  land- 
lord the  next  rent  which  became  due  he  ought  to  have 
then  made  the  deduction.  This,  however,  he  did  not 
choose  to  do,  but  paid  the  sum  of  10L  more  than  was 
necessary.  It  was  therefore  quoad  that  sum  a  volun- 
tary payment  on  his  part.  It  does  not  appear  what 
might  be  the  reasons  which  induced  him  so  to  act,  but 
it  was  a  voluntary  payment  Whether  the  transaction 
between  him  and  the  landlord  was  fraudulent  with  re- 
spect to  the  property  tax  is  perhaps  not  clear.  I,  how- 
ever, go  on  its  being  a  voluntary  payment,  and  I  know 
of  no  principle  of  law  which  gives  him  a  right  to  re- 
cover back  money  so  paid.  It  was  his  own  voluntary 
act  which  placed  him  in  the  situation  in  which  he  now 
stands. 

Bayley  J.  On  the  discussion  I  am  satisfied  that 
this  action  cannot  be  maintained.  The  payment  was 
made  at  a  time  when  it  was  in  the  tenant's  power  to 
have  deducted  the  sum  in  question.  He  must  have 
known  that  he  had  a  right  so  to  deduct  it  Know- 
ing this,  he  chooses  nevertheless  to  make  this  payment 
Then  that  is  a  voluntary  payment  which  he  cannot  re- 
cover back  by  this  action.  But  I  think  also,  that  be 
cannot  recover  for  another  reason.  This  was  a  fraud 
on  the  property-tax  act  If  the  tenant  had  insisted  on 
deducting  the  tax  from  the  next  rent  that  became  due, 
the  landlord  might  and  probably  would  have  raised  the 
14  rent 
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rent.    And  it  seems  to  me,  that  the  clause  in  the  act  of        1817. 

parliament  enabling  the  tenant  so  to  deduct  it  was        ' 

framed  with  this  very  view,  viz.  that  the  most  improved  qOha 
rent  fof  the  land  might  thus  be  obtained,  and  be  the 
sum  on  which  the  tax  is  payable ;  but  if  the  tenant  be 
allowed  not  to  deduct  immediately,  but  to  go  on  paying 
for  many  years,  and  then  to  call  on  the  landlord  to 
repay  him  altogether,  that  will  have  a  tendency  to  de- 
fraud the  revenue.  The  tenant  will  thereby  have  d 
great  advantage.  If  he  does  not  as  in  the  case  before 
the  Court,  deduct  the  10L  it  is  an  admission  on  his 
part,  that  the  land  which  is  let  to  him  for  lool.  is 
worth  1 1  of.  But  if  so,  the  government  ought  to  have 
received  1 1/.  per  annum,  and  not  lot.  which  they  have 
done.  And  therefore  on  this  ground  also,  I  think  this 
action  not  maintainable. 

Abbott  J.     The  intention  of  the  legislature  was, 
that  this  tax  should  fall  entirely  on  the  landlord,  and 
the  act  provides,  that  the  tenant  at  the  first  payment 
shall  have  an  opportunity  of  deducting  the  amount  of 
the  tax  he  had  so  paid  for  his  landlord,  and  to  prevent 
his  being  oppressed  by  the  landlord,  the  latter  is  sub- 
ject, by  section  1 15.,  to  very  heavy  penalties  in  case  of 
refusal;  and  all  contracts  made  for  payment  of  the  rent 
in  full,  without  allowing  such  deduction,  are  utterly 
void.    As  soon  therefore  as  the  tenant  has  paid  the 
property-tax,  I  consider  it  in  effect  as  a  payment  by  him 
of  so  tnuch  of  the  next  rent  due  by  him  to  his  landlord. 
But  if  it  had  been  the  intention  of  the  legislature  that 
a  tenant  should  go  on  for  years  paying  the  tax  without 
churning  any  deduction  from  the  landlord,  am}  then  be 
permitted  to  deduct  the  whole  amount  at  once,  I  can- 
Vol.  I.  K  not 
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181 7-.        not  help  thinking  there  would  have  been  found  in  the 
property-tax  act  some  clause  to  that  effect.     The  case 

DCNBV 

agninit  then  stands  thus :  either  the  tenant  must  be  considered 
as  having  given  so  much  money  to  his  landlord ;  and  if 
it  be  so,  then  he  cannot  recover  back  money  which  be 
has  so  parted  with ;  or  he  must  be  taken  to  admit,  that 
the  rent  be  paid  for  the  land  was  less  than  the  value 
which  he  ought  to  have  paid,  and  then  he  would  be  a  party 
to  a  fraud  on  the  government  in  paying  less  property- 
tax  than  he  ought.  I  therefore  think  he  cannot  recover 
in  this  action.  I  do  not  say,  however,  that  the  clause 
giving  the  power  of  deduction  takes  away  all  other  re- 
medies. There  may  be  cases  suggested  in  which  a 
tenant  might  recover,  as  if  he  had  not  his  property-tax 
receipts  with  him  at  the  time  when  he  make*  the  next 
payment  of  rent,  and  the  landlord,  on  being  applied  to 
immediately  afterwards,  should  refuse  to  pay  back  the 
money, 

Holroyd  J.     This  action  cannot  be  supported :  if 

it  could,  it  would  countervail  the  provisions  of  the  pro- 

perty-tax  act     The  tax  of  two  shillings  in  the  pound 

is  laid  on  the  property  of  the  landlord.     The  effect  of 

enabling  the  plaintiff  to  recover  in  this  action  would  be  to 

throw  that  tax  on  the  occupier.    This  is  an  action  for 

money  had  and  received.     The  first  payment  of  the  tax 

by  the  occupier  is  a  lawful  payment :  he  had  a  right  to 

pay  it  in  the  first  instance,  and  needed  not  to  wait  till 

his  property  had  been  distrained  upon  before  he  did  so. 

The  statute  directs  that  the  tenant  shall  deduct  the 

.money  from  his  next  rent.     Then  that  money  is  as  so 

-much  rent  already  paid  to  the  landlord.     If  the  tenant 

•afterwords  chooses  to  pay  the  whole  rent,  it  must  be  a 

ii  volun* 
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voluntary  payment  on  his  part  as  to  the  portion  paid  XB\J. 

by  him  before.     I  therefore  think  that  being  a  volun-  

tary  payment  he  cannot  recover  it  back  by  this  form  alTZ 

of  action.  MooR* 

Judgment  of  nonsuit 


Graham  and  Another  against  Alexander     nmndq, 
Henry,  Robert   Henry,  and  Maurice 
West. 

7LTJRBYAT on  a  former  day  obtained  a  rule  to  shew  The  defendant 
cause  why  the  judgment  of  outlawry  as  to  the  de-  before  he^nOTea 
fendant  Robert  Henry,  should  not  be  reversed,  on  his  J^w™**"* 
paying  the  costs  of  the  outlawry,  and  putting  in  bail  in   whcrc  hc  did 
the  action,  and  paying  the  condemnation-money,  or  tiuuc  abroad 
rendering  himself  into  the  custody  of  the  marshal.     It  of  avoiding 
appeared  from  the  affidavit  in  support  of  the  rule,  that  crortwilif  on 
the  three  defendants  were  partners  in  trade*  and  that  ^o^tiaw^ 
the  defendant  Robert  Henry  before,  and  at  the  time  of,   tad  or?er  thc 

V  recognizance  to 

and  since  the  outlawry  until  the  month  of  June  last,   be  taken  in  the 

.  .     .m     alternative,  and 

resided  in  Jamaica;  that  in  the  year  1 8 1  o  the  plaintiffs  not  for  the  pay. 
commenced  the  present  action  against  the  three  defend-  £ndemn«km- 
ants,  and  obtained  judgment  of  outlawry  against  Mau*  jJJJJjJ*  abso" 
rice  West  and  Robert  Henry,  and  recovered  against  the 
other  defendant  Alexander  Henry,  who  afterwards  be* 
coming  bankrupt,    the  plaintiffs'  judgment  remained 
unsatisfied;  that  in  the  month  of  June  last,  this  defend- 
ant came  to  this  country,  and  was,  upon  his  arrival,  ar- 
rested at  the  suit  of  the  plaintiffs,  upon  a  capias  ut 
lagatum. 

K  2  Gurney 
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1817*  Cturney  and  Ta&dy  now  shewed  cause.     The  de« 

"""■ "■""        fendant  must  appear  before  he  moves  to  reverse  the 

Graham  rr 

against         outlawry ;   and  they  cited  French  v.  Moore  (a),  and 

TidcTs  Practice,  p.  140.,  and  Sumerville  v.  Watkins  (J) ; 
and  they  said  that  this  differed  from  a  case  where  there  are 
not  any  other  defendants ;  here  the  plaintiffs  have  pro- 
ceeded against  the  others,  and  have  been  greatly  delayed 
by  the  non-appearance  of  this  defendant.  If,  however, 
the  Court  reverse  the  outlawry,  it  must  be  on  the  terms; 
of  the  recognizance,  being  taken  absolutely  for  pay 
ment  of  the  condemnation-money;  and  they  cited  Mat- 
thews v.  Gibson  (c),  where  Lawrence  J.  said,  "  that 
though  the  practice  formerly  was  to  take  tlie  recog- 
nizance of  bail  in  the  alternative,  yet  that  now  it  was 
settled  to  be  taken  to  pay  the  condemnation-money 
only." 

Marryat  in  support  of  the  rule.  Though  it  be  laid 
down  in  Tidd's  practice,  that  an  outlawry  cannot  be 
reversed  till  the  defendant  has  appeared,  yet  that  pro- 
position cannot  be  supported,  for  until  the  judgment 
be  reversed,  no  writ  exists  to  which  the  defendant  cam 
appear;  and  he  cited  Hesse  v.  Wood^(d)  Secondly, 
It  is  in  the  discretion  of  the  Court  to  say,  whether 
the  recognizance  is  to  be  taken  absolutely,  or  in  the 
f  alternative.  In  Graham  v.  Grill  (<?),  this  Court,  and 
m  Hesse  v.  Jfood{f)9  the  Court  of  Common  Pleas, 
reversed  the  outlawry,  upon  the  defendant's  putting  in 
bail  in  the  alternative,  and  as  it  is  not  alleged  that  this 
defendant  absented  himself  for  the  purpose  of  avoiding 

(a)  Tidd's  Prac.  140.  (ft)  24  JEto/,  536. 

(c)  %£<ist,S27.  (d)  *  Taunt.  694. 

(0  1  M.  &  $.  409.  (/)  4  Taunt.  691. 

process, 
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process,  the  Court  will  reverse  the  outlawry  upon  the        181 7. 
usual  terms,  i.  e.  upon  the  defendant's  putting  in  bail 
in  the  alternative. 

Lord  Ellenborough  C.  J.  I  do  not  see  how  the 
defendant  can  appear  to  a  writ  which  is  now  expired. 
The  only  question  is,  as  to  the  terms  on  which  the 
outlawry  ought  to  be  reversed,  for  this  is  a  case  in 
which  the  Court  may  exercise  its  discretion :  it  appears 
that  the  outlawry  took  place  in  the  absence  of  the 
defendant;  if  a  writ  of  error  therefore  had  been 
brought,  the  outlawry  would  be  reversed  as  of  course. 
I  think  £hat  under  these  circumstances,  the  Court 
ought  to  direct  the  recognizane  to  be  taken  in  the 
alternative,  the  defendant  not  having  absented  himself 
to  avoid  process. 

Bayley  J.  It  is  not  stated,  or  even  insinuated,  that 
this  defendant  went  abroad  or  continued  there,  for  the 
purpose  of  avoiding  process. 

Abbott  X  It  is  quite  Clear  that  the  defendant 
would  be  entitled  to  reverse  this  outlawry  upon  writ 
of  error;  the  Court  may  exercise  the  same  power  upon 
motion,  and  they  may  in  their  discretion  direct  in 
what  form  the  recognizance  should  be  taken;  and  I 
think  that  it  should  be  in  the  alternative* 

Rule  absolute. 
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1817. 

JWi  th.  Grant  against  Hulton  and  Others; 

vtfa^horizcd    XRESJ?ASS  for  beathl8  and   crippling   plaintiff's 
byhisdepuu-  dogs.     2d  Count,   for   seizing  dogs.      Plea,   net 

greyhounds,  guilty.  2d,  Justification  by  one  of  the  defendants,  as 
ferrets,  and  to  gamekeeper  of  the  lord  of  the  manor,  under  a  depu- 
tetaringto  tation  by  which  he  was  appointed  gamekeeper,  with 
gamekeeper  *"^  Power  and  authority,  according  to  the  directions  of 
the°dircctito  *^e  statutes  *n  *****  case  made  and  provided,  among 
of  the  acts  of  other  things,  to  seize  all  such  greyhounds,  setting-dogs, 
Held  that  he  ferrets,  trammels,  hays  or  other  nets,  snares  or  engines 
authorized  to  for  the  taking,  killing,  or  destroying  hares  or  other 
game,  as  within  the  precincts  of  the  manor  should  be 
kept  or  used  by  any  person  not  legally  qualified  to  keep 
or  use  the  same,  and  further  to  do  all  things  which 
belonged  to  the  office  of  a  gamekeeper,  according  to 
the  directions  of  the  said  acts  of  parliament ;  and  be- 
cause the  dogs  were  trespassing  on  the  manor,  one  of 
the  defendants,  as  such  gamekeeper,  and  the  other  de- 
fendants in  his  aid  and  by  his  command,  seized  the  said 
dogs,  &c.     Replication,  de  injuria,  &c. 

At  the  trial  before  Baylcy  J.  at  the  last  spring  assizes 
for  the  county  of  York,  it  was  objected,  that  the  de- 
putation did  not  authorize  the  gamekeeper  to  seize 
hounds,  but  only  the  species  of  dogs  therein  men- 
tioned. The  learned  Judge,  however,  directed  the 
jury  to  find  a  verdict  for  the  plaintiff  with  liberty  to 
the  defendant  to  move  to  enter  a  nonsuit  A  rule  nisi 
for  that  purpose  having  been  obtained  by  Raine,  in 
Easter  term  last, 

Scarlett 


HuLTOJf. 
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Scarlett  and  Richardson  now  shewed  cause.  The  1817* 
deputation  set  out  in  the  pleadings  is  sufficient  to  au-  — 
thorize  the  gamekeeper  to  seize  these  dogs,  being  against 
hounds;  for  though  that  species  of  dog  is  not  expressly 
named,  still  as  the  authority  is  to  do  all  things  belong- 
ing to  the  office  of  a  gamekeeper,  according  to  the 
directions  of  the  acts  of  parliament ;  and  as  by  the  very 
words  of  the  statute  22  8c  2$  Car.  2.  c.  25.,  a  game- 
keeper, being  thereunto  authorized  by  the  lord  of  the 
manor,  may  seize  all  guns,  bows,  greyhounds,  setting- 
dogs,  lurchers,  or  other  dog$  to  kill  hares  or  conies,  &c. 
&c,  it  follows  that  it  belonged  to  the  gamekeeper's 
office  to  seize  hounds  (they  being  dogs  to  kill  hares),, 
and  that  he  was  welL  authorized  for  that  purpose  by  the. 
concluding  sentence  of  die  deputation,. 

Maine  and  J.  WUUamsr  contra*  Assuming  that  the? 
words  of  the  statute,  "other  dogs  to  kill  hares,"  are. 
sufficiently  large  to  enable  the  lord  of  the  manor  to  au- 
thorize a  gamekeeper  to  seize  hounds,  yet  here  the 
deputation  only  mentions  dogs  of  a  specific  description, 
without  adding,  "  other  dogs  to  kill  hares."  If  then  the 
deputation  had  not  contained  any  other  general  words,  it 
is  clear,  that  the  gamekeeper  could  only  be  warranted 
in  seizing  dogs  of  the  description  there  specified.  The 
concluding  words,  "  authorizing  the  gamekeeper  to  do. 
all  acts  belonging  to  his  office,"  must  refer  to  acts  dif- 
ferent from  the  seizing  of  dogs;  which  was  before  dis- 
tinctly mentioned ;  such  as  the  seizing  of  guns.  If  it 
were  intended  by  these  general  words  to  authorize  him 
to  take  all  dogs,  what  necessity  was  there  for  distinctly 
describing  the  species  in  the  former  part  of  the  instru- 
ment? And  upon  the  principle  that  expressio  uniu* 

K  4    t  exclu- 
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181'*        exclusio  alterius,  it  must  be  inferred  that  the  legislature 
Giant        meant  to  confine  the  gamekeepers'  power  of  seizing 
Hultow        dogs   to  such  as  were  expressly  mentioned    in    the 
statute. 

Abbott  J.  The  2d  section  of  stat.  22  &  23  Car.  2. 
c.  25.  directs  that  all  lords  of  manors  may  authorize 
their  gamekeepers  "  to  seize  guns,  bows,  greyhounds, 
setting  dogs,  lurchers,  or  other  dogs  to  kill  hares  or 
conies,  as  within  the  precincts  of  such  respective 
manors  shall  be  used  by  any  person  who  by  this  act  is 
prohibited  to  keep  or  use  the  same."  This  section, 
therefore,  does  not  give  a  general  authority,  but  an 
authority  to  be  exercised  against  such  persons  "  who 
are  by  this  act  prohibited  to  keep,  or  use  the  same."1 
We  must  look  farther,  therefore,  to  see  what  the  pro* 
hibition  is,  and  for  that  purpose  we  must  look  to  the 
third  section,  which  declares  "  that  all  persons  not 
having  lands  of  inheritance  of  100/.  per  ann.  &c.  are  per- 
sonsnot  allowed  to  keep  any  guns,  bows,  greyhounds,  set- 
ting dogs,  ferrets,  coney  dogs,  lurchers,  hays,  nets,  &c, 
but  are  prohibited  to  keep  or  use  the  same."  This 
section  then  contains  no  prohibition  against  keeping  or 
using  hounds.  The  gamekeeper,  therefore,  was  not 
authorized  under  this  act  of  parliament  (which  alone 
applies  to  this  question)  to  seize  hounds.  In  Hooter  v. 
Wilkes  {a)  it  was  held,  that  a  hound  was  not  within  the 
statute  5  Ann.  c.  14. 

Per  Curiam,  Rule  absolute. 

(0)  %Strtu  xxa& 
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1817. 

Doe,  on  the  several  Demises  of  S.  Wolfe,  runty, 
W.  Wetton  and  Juliana  his  Wife,  J.  Knight 
and   Mary   his  Wife,  John  Myatt,   Isaac 
Anderson,    J.  Wilson  and   Susannah    his 
Wife,  and  Sarah  Mare,  against  Allcock. 

"pJECTMENT  to  recover  one  third  part  of  premises  4  *«*«**  »H 

at  Siandon  in  the  county  of  Stafford.     The  de-  ments  to  his 

claration  contained  counts    on  the  joint  and  several  to  her  daugh"d 

demises  of  the  respective  lessors  of  the  plaintiff,  on  £r^'tL*nd 

the   icthofjMw,  1816.     Plea,  the  general  issue.     At  h.«'»"andas- 

J  *  °  signs,  equally 

the  trial  at  the  last  summer  assizes,  the  jury  found  a  t0  *«  divided 

.         ,       ,  n    .  *   •     -a*        1  •        '         *        between  them 

verdict  for  the  lessors  of  the  plaintiff,  subject  to  the  as  tenants  in 
opinion  of  the  Court  on  the  following  case :  an<j  during  the 

John  Tkorley  being  seised  in  fee  of  the  premises  in   and°after  her 
question,    by  will    (13th  March,   1799)    devised    the  ^^^ 
same   in   the    following  words:     "  I  devise   all    my  part"  so  de- 

vised  to  his  $is- 

hereditaments   in  Siandon,  in  the  county  of  Stafford,   ter  for  her  life 

_..,____  _  ,  .        _       as  aforesaid,"  to 

unto  my  sister  Elizabeth  Thorley,  and  to  ner  daugh-  a.  s.  and  F.r. 
ters,  Ami  Shaw  the  wife  of  David  Shaw,  and  Frances  [IITm*?* 
Thorley,  their  heirs  and  assigns,  equally  to  be  divided  u„2lr  thlTwil! 
between  and  amongst  them,  share  and  share  alike,  as  and  that  thc 

e  daughter!  A.  S. 

tenants  in  common  and  not  as  joint  tenants,  for  and  and  f.  t.  took 

during  the  life  of  my  said  sister  Elizabeth  Thorley g   thirds, with*   % 

and  from  and  immediately  after  her  decease,  then  I  feTiTthVother 

devise  the  said  third  part  of  the  aforesaid  heredita-  ^K^' 

ments  so  devised  to  my  said  sister  for  her  life  as  afore-  thc  mothcr* 

said,  unto  her  said  two  daughters,  Ann  Shaw  and  Frances 

Tkorley,  their  heirs  and  assigns  for  ever,  equally  to  be 

divided  between  them,  share  and  share  alike,  as  tenants 

in  common  and  not  as  joint  tenants." 

John 


Allcock. 
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John  Thorley  died  on  the  21st  of  September,  1802, 
without  having  revoked  his  will,  leaving  two  sisters 
his  coheiresses  at  law,  him  surviving,  namely,  the  said 
Elizabeth  Thorley  mentioned  in  the  said  will,  and 
Mary  the  wife  of  John  Marc. 

Frances  Thorley  afterwards  intermarried  with  John 
Alcock,  and  in  Michaelmas  term,  1807,  Elizabeth 
Thorlej/y  David  Shaw  and  Ann  his  wife,  and  John 
Alcock  and  Frances  his  wife,  levied  a  fine  sur  conuzance 
de  droit  come  ceo,  &c,  with  proclamations  of  the 
premises,  and  declared  the  uses  as  to  one  moiety  to 
the  joint  appointment  of  Shaw  and  wife,  and  in  default 
thereof  to  Shaw  and  wife  and  the  survivor,  and  the 
heirs  and  assigns  of  such  survivor,  and  as  to  the  other 
moiety,  to  Alcock  and  wife  in  the  same  manner.  By 
deeds  of  lease  and  release  (23d  and  24th  of  March, 
18 16),  Shaw  and  wife  in  consideration  of  1800/.  ap- 
pointed the  premises  to  Alcock  in  fee. 

John  Mare  and  Mary  his  wife  died  prior  to  1 8o$r, 
leaving  seven  daughters  them  surviving  coheiresses  of 
the  said  Mary,  namely,  Elizabeth  married  to  Samuel 
Woolfe,  both  now  deceased,  whose  son  and  heir  Samuel 
Woolfe  is  one  of  the  lessors  of  the  plaintiff;  Juliana,  one 
other  of  the  lessors  of  the  plaintiff;  Mary,  one  other  of 
the  lessors  of  the  plaintiff;  Ann,  now  deceased,  married 
to  John  Myatt,  one  other  of  the  lessors  of  the  plaintiff 
and  who  is  tenant  by  the  curtesy  of  England,  of  all  the 
real  estates  which  belonged  to  the  said  Ann ;  Hannah, 
now  deceased,  married  to  Isaac  Anderson,  one  other  of 
the  lessors  of  the  plaintiff,  who  is  also  a  tenant  by  the. 
curtesy  of  all  the  real  estates  which  belonged  to  the 
said  Hannah ;  and  Susannah,  and  Sarah,  the  other  two 
lessors  of  the  plaintiff.      The  said  Elizabeth  Thorley 

died 
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died  on  the  ioth  day  of  May  in  the  year  1816,  and  18 1 7. 
during  her  life,  and  before  the  day  of  the  demise  laid  in  — 
the  declaration,  viz.  on  the  19th  and  20th  May,  18 15,  «r««j/ 

the  lessors  of  the  plaintiff,  in  due  form,  made  an  entry  Allcock- 
on  the  premises  in  question  to  avoid  all  fines  before  then 
levied  thereof.  The  defendant  then  and  from  thence- 
forth continued  to  be  in  possession  of  the  said  premises. 
The  question  for  the  opinion  of  the  Court  is,  whether 
the  lessors  of  the  plaintiff  be  entitled  to  recover  one 
third  part  of  the  premises  devised  as  aforesaid  by  the 
will  of  the  said  John  Thorky.  If  the  Court  should  be 
of  opinion  that  the  lessors  of  the  plaintiff  are  so  entitled, 
then  the  verdict  is  to  stand  as  entered ;  but  if  the  Court 
should  be  of  opinion  that  they  are  not  so  entitled,  then 
a  nonsuit  is  to  be  entered. 

W.  E.  Taunton,  for  the  lessors  of  the  plaintiff,  contend- 
ed that  the  estates  which  passed  by  the  devise  toElizabetk 
ThorUtf*  daughters,  their  heirs  and  assigns,  were  estates 
pur  autre  vie,  for  the  life  of  Elizabeth  Thorley,  as 
tenants  in  common,  with  a  remainder  in  fee  to  them 
as  tenants  in  common  in  one-third,  leaving  two- 
thirds  to  decend  to  the  testator's  heirs;  the  conse- 
quence of  which,  construction  was,  that  as  to  two-thirds 
the  testator  died  intestate,  and  then  the  lessors  of  the 
plaintiff,  who  represented  one  of  the  coheiresses,  would 
be  entitled  to  half  of  that  of  which  the  testator  so  died 
intestate,  that  is,  one  third  of  the  whole.  It  is  a 
general  rule  that  the  heir  is  not  to  be  disinherited  ex- 
cept by  express  words,  or  by  necessary  implication* 
From  the  subsequent  devise  in  fee  to  the  daughters  of 
the  one-third,  it  will  be  argued  that  the  testator  in- 
tended to  dispose  of  the  whole  of  his  property ;  but 

that 
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1817*        that  is  an  extremely  doubtful   and   conjectural   con- 

struction.     There  is  nothing  appearing  on  the  whole 

against  of  the  will  taken  together,  from  which  it  can  be  infer- 
red that  it  was  the  clear  and  undoubted  intention  of 
the  testator  to  dispose  of  the  whole  of  his  property* 
The  words  "  during  the  life  of  my  sister  E.  Tharlejj* 
must  of  necessity  qualify  the  degree  of  interest  given  to 
the  daughters;  for  if  those  words  are  to  be  taken  as 
respecting  the  period  of  division  only,  the  two  daugh- 
ters will  be  tenants  in  common  in  two-thirds  of  the 
estate  only  during  the  life  of  the  mother,  which  could 
not  have  been  the  intention  of  the  testator,  inasmuch 
as  when  he  devises  over  the  one-third  given  to  the 
mother,  he  says  that  the  daughters  shall  take  that  as 
tenants  in  common,  and  not  as  jointenants. 

Preston,  contra,  was  stopped  by  the  Court. 

Lord  Ellenborough  C.'J.  If  we  begin  at  the  last 
part  of  this  will,  we  shall  find  a  clue  that  will  guide  us 
in  the  explanation  of  the  whole.  Nothing  is  more  clear 
than  that  the  testator  intended  to  give  his  sister  Eliza* 
betk  an  estate  for  life  in  one-third,  and  that  after  her 
death  the  one-third  part,  so  devised  to  her  for  life, 
should  go  to  the  daughters  jn  fee;  then  as  to  the 
remaining  two-thirds,  there  are  words  competent  to 
give  the  daughters  an  estate  in  fee  in  that  part  of  the 
estate.  The  testator  has  thrown  together  a  heap  of 
words,  the  sense  and  meaning  of  which  he  did  not 
clearly  apprehend;  but  although  the  language  of  this 
will  is  confused,  and  the  words  are  scattered  in  such  a 
way  as  if  taken  in  the  order  in  which  they  stand,  they 
do  not  convey  any  meaning;  yet  in  favour  of  common 

sense, 
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e,  we  may  take  the  liberty  of  transposing  them         181 7. 
according  to  that  order  which  we  may  fairly  suppose       — — 
the  testator  would   wish   to   have   adopted,  and  by        aSamt 
which  we  can  best   effectuate   his   intention.      The      Allcock- 
labour  of  the  argument  has  been  to  make  the  testator 
dispose  of  only  one-third  of  his  estate,  and  thereby  to 
compel  an  intestacy  as  to  the  remainder;  wheread, 
his  meaning  evidently  was  to  dispose  of  the  whole. 

Abbott  J.  (a).  I  am  of  the  same  opinion.  The 
argument  of  the  learned  counsel  for  the  plaintiffs 
rejects  altogether  the  meaning  of  the  testator.  Ac- 
cording to  his  construction,  the  consequence  would  be 
this,  that  the  daughters,  after  the  death  of  the  mother, 
would  have  just  half  as  much  as  they  would  have 
during  her  life  time, 

Holroyd  J.  If  this  will  is  taken  by  parts,  I  think 
we  shall  be  able  to  carry  the  testator's  intention  into 
effect:  First,  he  devises  the  premises  to  Elizabeth 
Thorley,  then  he  goes  on,  "  and  to  her  daughters, 
their  heirs  and  assigns."  From  a  subsequent  part 
of  the  will  it  appears  that  the  estate  here  devised  to 
E.  Thorley  was  an  estate  for  life  in  one-third  part  of  the 
premises;  the  daughters,  therefore,  would  take  a  fee 
in  the  remaining  two-thirds.  The  will  then  proceeds 
thus :  "  equally  to  be  divided  between  them  as  tenants 
in  common,  and  not  as  joint  tenants,  for  and  during 
the  life  of  E.  Thorley ;"  these  words  shew  how  the  estate 
wis  to  be  enjoyed  by  the  mother  and  daughters  during 
the  life  of  the  mother,  namely,  as  tenants  in  common ; 
and  lastly,  the  testator  gives  a  remainder  in  fee  to  the 

(«)  Bajley  J.  was  abter.t. 

dnugh- 
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1817*         daughters  in  that  part  of  the  estate  which   he  had 

before  devised  to  E.  Thorley  for  her  life.     By  reading 

against         the  WOrds  "  to  be  divided  between  them  as  tenants 
Alicock. 

in  common  during  the  life  of  E.  TAorletf'  as   in   a 

parenthesis,  the  whole  is  made  clear  and  intelli- 
gible. By  this  construction  the  testator  disposes  of 
the  whole;  but  it  has  been  said,  that  this  will  have 
the  effect  of  making  the  daughters  tenants  in  common 
in  the  two-thirds  only  during  the  life  of  the  mother, 
and  that  this  was  not  in  the  contemplation  of  the 
testator;  but  there  is  nothing  to  shew  that  he  in- 
tended that  they  should  be  tenants  in  common  in  the 
two-thirds  after  her  death.  And  if  the  words  "  for 
and  during  the  life  of  E.  Thorley"  were  to  be  con- 
sidered as  restraining  and  qualifying  the  interest  which 
the  daughters  were  to  take,  the  clear  intention  of  the 
testator  would  be  altogether  defeated ;  for  it  is  manifest, 
that  he  never  intended  to  die  intestate,  as  to  any  part 

of  the  property. 

Judgment  of  nonsuit*  (a) 

(a)  See  Doe  d.  W'tllii  v.  Martin,  4  T.  A,  39. 


Afe^&h.  Everth  and  Another  against  Tunko. 

a  ship  wii  per-  A  SSUMPSIT  upon  a  valued  policy  of  insurance,  sub- 

cence  to  proceed  scribed  by  the  defendant,   and  effected  by   the 

and  thence  to  plaintiffs  as  agents   for  Dubois  and  Co.  of  Dantzig9' 

S'tbe^itina-  owners  of  the  ship,  upon  ship  and  freight.     The  voyage 

from^Wch^he  *nsure^  was  at  an^  &om  Bourdeaux  to  London,  war- 
departed.    The 
vessel  proceeded 

on  her  Toyage  from  D.  to  £.,  and  from  L.  to  £,:    Held  that  she  was  not  protected  by 
the  licence  on  a  farther  Toyage  from  B%  to£» 

ranted 
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ranted  with  a  British  and  French  licence.     At  the  trial        1817* 

before  Lord  EUenborough  C.  J.  at  the  London  sittings 

after  Michaelmas  term,  1816,  a  verdict  was  found  for         agaiait 

the  plaintiff,  subject  to  the  opinion  of  the  Court  upon 

die  following  case : 

The  ship  sailed  from  Dantzig  for  London  in  the 
month  of  October 9  1811,  and  previous  to  her  sailing 
Dubois  and  Co.  procured  the  following  licence,  which 
was  granted  by  Napoleon  as  Emperor  of  the  French, 
and  the  material  parts  of  which  were  as  follow : 

Valid  for  one  wyage  only,  including  the  going  and 
returning.  We  do  authorize,  by  the  present  special 
licence,  the  Dantzig  ship  Winthout  to  set  sail  and  depart 
from  the  port  of  Dantzig,  and  proceed  to  the  destina- 
tion of  London,  without  her  being  in  any  manner  liable 
to  any  hinderance  to  the  going  out,  to  the  navigation, 
and  to  the  entrance  of  the  said  ship.  We  understand, 
first,  that  the  said  ship  may,  on  departing  from  the 
said  port,  be  loaded  with  grain,  flour,  and  other  pro- 
duce and  merchandize  of  the  soil,  of  which  the  export 
is  not  prohibited.  2dly,  That  the  said  ship  shall  have  the 
liberty  either  to  come  back  direct,  and  in  ballast,  into 
the  port  of  departure,  or,  after  having  sold  her  cargo 
of  grain,  to  enter  into  one  of  the  ports  of  Nantz  or  of 
Bourdeaux%  either  in  ballast  or  with  a  cargo  consist- 
ing of  certain  articles  specified  in  the  licence.  3dly, 
That  she  may  load  in  the  ports  of  Nantz  or  Bourdeaux, 
and  to  the  destination  of  that  from  which  she  departed, 
silks,  wine,  brandy,  cloth,  and  other  produce  of  French 
soil  and  industry.  Be  it  finally  understood,  That  the 
said  ship  shall  not  navigate  to  any  other  destination 
than  those  precedingly  indicated* 

With 


Tun  no. 
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1817.  With  this  licence  the  ship  sailed  from  Dantzig,  and 
arrived  in  London,  where  she  remained  till  February, 

KvERTIX 

rganst  1 8 13.  A  British  licence  was  obtained,  and  a  charter* 
party  entered  into,  which  are  immaterial  with  reference 
to  the  point  on  which  the  Court  ultimately  pronounced 
their  judgment.  The  vessel  then  sailed  from  London, 
and  arrived  at  Bourdeaux  in  March,  1813,  with  the 
French  licence  on  board,  and  the  latter  end  of  April 
was  seized  by  the  French  government.  On  the  25th 
June,  1813,  the  plaintiffs,  by  notice  in  writing,  aban- 
doned to  the  defendants  and  the  other  under-writers  on 
policy  the  ship  and  freight,  and  demanded  payment  as 
for  a  total  loss.  < 

The  question  for  the  opinion  of  the  Court  is>  whe- 
ther the  plaintiffs  are  entitled  to  recover;  if  the  Court 
should  be  of  opinion  that  they  are  entitled  to  recovery 
the  verdict  to  stand ;  if  they  are  not  entitled  to  recover, 
a  nonsuit  is  to  be  entered. 

Taddy,  for  the  plaintiff.  The  warranty  in  the  policy 
that  the  6hip  should  have  a  French  licence  has  been 
complied  with,  and  although  that  licence  is  to  continue 
in  force  for  one  voyage  only,  including  the  going  and 
returning;  still  as  it  authorised  the  ship  to  go  from 
Dantzig  and  to  proceed  to  the  destination  of  London, 
and  by  the  second  clause  the  ship  is  to  have  liberty  to 
go  to  the  port  of  Bourdeaur^  where,  according  to  the 
third  clause,  she  may  load  and  proceed  to  the  destina- 
tion of  that  from  which  she  departed,  it  is  clear  that  the 
licence  contemplated  London  as  the  port  of  destination 
from  which  she  last  departed.  The  French  government 
had  three  objects  in  view ;  first,  not  to  import  into  their 
own  country  the  produce  of  English  industry ;  secondly, 
13  to 
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to  import  naval  stores  into  "France  ;  lastly,  to  export  to        1817. 

England  French  produce.     By  construing  the  licence        

so  as  to  protect  the  voyage  from  Bourdeaux  to  London,        against 
the  Court  will  be  giving  effect  to  that  which  appears  to 
have  been  the  manifest  object  ancT intention  of  the 
licence. 

Gurney,  contra.  The  question  depends  entirely  upon 
one  line  in  the  licence,  viz.  "  valid  for  one  voyage  only, 
including  the  going  and  returning."  If  there  be  any 
ambiguity  in  the  third  clause  of  the  licence,  this  fully 
explains  it;  it  shows  distinctly  that  the  voyage  was  to 
commence  and  conclude  at  Danizig.  He  was  then 
stopped  by  the  Court. 

Lord  Ellenborough  C.  J.  The  terms  of  the 
licence,  "  fpr  one  voyage  only,  including  the  going  and 
returning,"  are  decisive  of  this  question.  When  the 
licence  speaks  of  the  port  from  which  the  vessel  de- 
parted, generally,  it  must  mean  the  port  from  which  the 
ship  originally  departed  in  the  commencement  of  her 
voyage.  Dantzig,  therefore,  was  the  terminus  a  quo, 
and  the  terminus  ad  quern,  it  was  the  port  of  departure 
and  the  port  of  ultimate  destination. 

Per  Curiam »,  Judgment  of  nonsuit. 


Vol.  I. 
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1817. 


Nw&tK        Nesham  and  Others  against  Armstrong  and 

Another, 

in  an  action  on  T\EBT  by  Nesham,  Robinson,  Biss,  Beckwith,  anti 
c.  130.  to  reco-  others,   being  partners   m  trade,  against  two  of 

premises  felo-  the  inhabitants  of  the  hundred  or  ward  of  Easington 
ed?brougn1r0y"  ,n  *e  county  of  Durham,  to  recover  damages  which 
dredT^V^T  *key  had  sustained  by  the  felonious  demolishing  of  a 
partners  in         stable  and  two  staiths  of  the  plaintiffs,  by  a  number  of 

trade,  three  of  f  J 

whom  being       persons  riotously  assembled  together.     The  first  two 

present  when  #•■«■!•  *  *  1  ^ 

the  fact  was       counts  of  the  declaration  were  framed  upon  the  I  G.  u 

committed,  one       .    .  *i_       t»«   A      a    .       /• 

oniygaveinhis  siat-  2-  c*  5-  the  Riot  Act,  for  an  injury  to  a 
o^n'oath,11  stable  and  goods  therein;  but  no  question  arose  on 
without  stating  ^^  counts,  as  it  was  admitted  that  the  plaintiffs  were 

that  to  the  best  ^  r 

of  his  belief  the  entitled  to  a  verdict  and  judgment  thereon.    The  third 

others  had  no  .    .  *.     .         1     ■         . 

knowledge  of  and  the  remaining  counts  of  the  declaration,  were 
committed  the°  framed  upon  the  52  G.  3.  c.  130*     The  third  count 

Swt'wSnJt M  stated  *at  divers  l**80118*  to  *he  number  of  twelve 
sufficient.  an(j  more,  did  unlawfully,  riotously,  and  tumultuously 

assemble  together,  in  disturbance  of  the  public  peace, 

and  being  so  assembled,  did  unlawfully  and  with  force 

wholly  demolish  and  pull  down  "  a  building  of  the 

said  plaintiff*,  to  wit,  a  staith  in  the  township  aforesaid, 

in  the  hundred  or  ward  and  county  aforesaid,  of  great 

value,  &c.;  and  which  building  was,  at  the  time  of 

demolishing  and  pulling  down  the   same,  used  and 

employed  by  plaintiffs  in  the  carrying  on  of  the  trade 

of  plaintiffs  as  colliers,  in  contempt,  &c.  to  the  damage, 

&c.  and  against  the  form  of  the  statute,  &c"     The 

plaintiffs  then  aver,  that  one  of  the  plaintiffs,  G.Robinson, 

within  two  days  after  the  damage  done  to  the  plainttfs 

by  such  offenders,  gave  notice  of  the  said  offence  done 

and 
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and,  committed  to  the  said  defendants,  then  and  there        1317* 

being  inhabitants  of  the  township  aforesaid,  in  which 

said  township  the  last-mentioned  offence  and  fact  were        against 

committed,  and  within  four  days  next  after  such  notice 

so  giren  as  aforesaid,  the  said  G.  Robinson  did  give  'in 

his  examination  upon  oath  before,  &c  of  and  concerning 

the  committing  of  such  offence,  and  thereupon  swore 

befime  the  said  justices,  that  he  the  said  G.  Robinson 

did  not  know  the  persons  that  committed  such  offence 

or  any  of  them,  according  to  the  form  of  the  statute^ 

fcc.  whereby  an  action  hath  accrued,  &c     The  fourth 

count  was  for  the  injury  of  beginning  to  demolish  and 

pull  down  the  same  erection  or  building;    the  fifth 

count,    for  demolishing  and  pulling  down;    and   the 

last  count  for  beginning  to  demolish  and  pull  down 

"  another  building  of  the  plaintiffs,  tp  wit,  another 

staith  situate,  &c.  of  great  value,  &&,  in  which  buildr 

ing,  at  the  time  of  demolishing  and  pulling  down  the 

same,  (titers  goods  of  plain  tigs  were  deposited."     Plea, 

General    issue,    Not    guilty.      At    the    trial    before 

BayUy  J.  at  the  Summer  afsises  for  Durham,  a  verdict 

was  found  for  the  plaintiffs,  subject  to  the  opinion  of 

the  Court  on  the  following  case : 

The  plaintiffs,  at  the  time  of  the  injury  hereinafter 
mentioned,  were  the  lessees  of  a  coal-mine  or  colliery 
situate  in  the  township  of  New  Bottle  in  the  county  of 
Durham,  and  were  partners  in  the  working  and  getting 
the  coals  out  of  the  same  for  sale  for  their  joint  benefit. 
Before  the  time  of  the  riot  hereinafter  mentioned  the 
plaintiffs  had  erected  the  two  buildings  called  Staitbs, 
mentioned  in  the  last  four  counts  of  the  declaration, 
upon  certain  land  included  in  their  lease  of  the  colliery* 
and  situate  in  the  township  of  Bishop  Wcarmouth,  in  the 

L  s  ward 
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1817*  ward  of  Easitigton,  in  the  county  of  Durham.    The 

"— —  case  then  proceeded  to  describe  the  buildings,  and  the 

axa'mt  purposes  for  which  they  were  used;  but  this,  with  refer- 

RMHTKONG.  ^nce  ^  tne  yofat  on  ^ich  ^  Court  pronounced  their 

judgment,  became  immaterial. 

On  the  acth  March,  1815,  the  keelmen  usually  em- 
ployed upon  the  river  Wear  collected  together  in  a 
riotous  and  tumultuous  manner,  to  the  number  of  two 
hundred,  and  forcibly  broke  into,  damaged,  and  ulti- 
mately set  fire  to  the  plaintiff's  staiths. 

The  plaintiff  Robinson  was  present  during  a  part  of 
the  time  of  the  riot,  exerting  himself  to  suppress  it,  but 
was  not  present  at  the  commencement  or  ending  of  it ; 
having  been  wounded  by  some  of  the  rioters,  he  was 
obliged  to  retire.  Biss  and  Beckmth,  two  of  the  other 
partners,  were  also  there  for  about  half  an  hour  only; 
they  being  obliged  also  to  retire,  for  fear  of  their  lives; 
Mr.  Biss  being  also  wounded.  On  the  2  2d  March, 
notices  of  the  damage  were  given  to  the  defendants, 
who  are  two  of  the  inhabitants  of  the  township  where 
the  fact  was  committed,  by  the  plaintiff  Robinson  for  and  . 
on  behalf  of  himself  and  his  partners ;  and  on  the  25th 
of  March,  Robinson,  on  behalf  of  himself  and  part- 
ners* gave  in  bis  examination  upon  oath  before  two 
justices  of  the  peace  for  the  said  county,  inhabiting 
within  the  said  ward  where  the  offence  was  committed, 
in  which  examination  he  stated  that  he  did  not  know 
the  persons  who  committed  the  said  feet,  or  any  of 
them.  No  other  of  the  said  plaintiffs  delivered  in  any 
examination.  -  The  action  was  commenced  in  due  time; 
It  was  objected,  on  the  part  of  the  defendants,  that 
it  was  not  sufficient  that  one  only  of  several  joint 
owners  or  partners  should  give  in  his  examination  upon 

13  oath, 
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oath,  but  that  all  the  partners  should  join  in  it,  or  at         1817* 
least  as  many  as  appeared  to  have  been  present  when        — 
the  offence  was  committed.     The  question  is,  whether        against 
the  plaintiffs,   notwithstanding  this  objection,  are  en- 
tided  to  recover  any  thing  beyond  the  value  of  the 
stable.    If  the  Court  shall  think  that  they  are  so  enti- 
tled, the  verdict  is  to  be  entered  for  the  plaintiffs  on  the 
four  last  counts,  as  well  as  the  two  first:  but  if  the 
Court  shall  be  of  opinion  that  they  are  not  entitled  to 
recover  any  thing  beyond  the  value  of  the  stable,  then 
the  verdict  is  to  be  entered  for  the  defendants  on  the 
last  four  counts,  and  for  the  plaintiffs  on  the  two  first. 

Tindaly  for  the-  plaintiffs.  Where  the  defendants 
shew  any  reason  to  suspect  fraud,  then  it  may  be  very 
fit  that  all  the  plaintiffs  should  be  examined  upon  oath ; 
butin  the  absence  of  all  fraud,  the  examination  of  one 
of  the  plaintiffs  is  sufficient.  If  it  be  necessary  that  every 
partner  should  be  examined,  it  would  follow  that  it 
would  be  a  ground  of  nonsuit  at  the  trial,  if  it  appeared 
that  one  of  the  partners  had  at  a  distance  seen  part  of 
the  riot,  although  in  truth  he  might  be  wholly  ignorant 
who  the  rioters  were  by  whom  his  property  had  been 
actually  demolished.  The  4th  section  of  this  statute  is 
framed  upon  the  27  Eliz.  c.  13.  5. 11.,  restraining  the 
statute  of  Winton.  The  cases  therefore  which  have 
been  decided  on  that  statute  will  assist  in  the  construc- 
tion of  this.  Thus  in  the  case  of  Athcomb  v.  Hundred 
qfEUhom  HiU(a\  where  a  servant  was  robbed  in  the 
presence  of  his  master,  it  was  held  that  the  oath  of  the 
servant  was  sufficient  to  enable  him  to  recover  so  much 

(*)  Cartb.  145* 
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1817-  of  the  money  as  was  in  his  possession  at  the  time  of  the 
_~  robbery ;  and  Holt  C.  J.  was  of  opinion  that  the  oath 

ogam*  of  the  servant  was  sufficient  to  enable  him  to  gain  a 
Verdict,  as  well  for  the  sum  of  which  he  was  robbed,  as 
for  that  which  was  taken  from  the  master,  while  in  his 
company.  So  in  the  cases  of  Jones  v.  Hundred  of 
Bromley >  and  Bird  v.  Hundred  qfOssidtone,  there  cited, 
the  oath  of  the  servant  alone  was  held  sufficient,  without 
that  of  the  master.  So  here,  the  oath  of  one  of  the 
parties  whose  property  has  suffered  damage,  shall  be 
considered  sufficient,  without  requiring  the  examination 
of  all  the  partners. 

Richardson,  contra,  was  stopped  by  the  Court 

Lord  Ellenborough  C.  J.  Looking  at  the  object  of 
the  act  of  parliament,  it  is  clear  that  the  legislature  in- 
tended that  the  hundred  should  have  the  knowledge  of 
all  the  parties  claiming  the  benefit  of  that  act.  It  may 
be  true,  that  as  far  as  respects  property,  the  possession 
of  one  joint-tenant  is  the  possession  of  all.  But  it-does 
not  thence  follow,  that  the  knowledge  of  one  is 
the  knowledge  of  all ;  this  act  confers  a  benefit  on 
certain  conditions;  one  of  which  is,  that  the  party 
claiming  such  benefit  must  make  oath,  whether  he  or 
they  have  any  knowledge  of  the  persons  that  committed 
the  act.  The  statute  requires  that  the  parties  who  are 
claiming  that  benefit  should  be  themselves  immunes 
from  crime,  and  all  free  from  suspicion,  having  one 
only  is  not  sufficient  In  this  case  several  of  the  partners 
being  present  when  the  act  was  committed,  one  only 
makes  oath  that  he  had  no  such  knowledge,  without  even 
swearing  that  the  other  partners,  to  the  best  of  his  be- 

8  lief, 
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lief,  had  no  such  knowledge.     It  is  perfectly  consistent        181  J. 

with  this  affidavit,  that  the  other  partners  did  in  fact       

know  the  persons  who  committed  the  feet:  and  they  agaimt 
being  the  persons  claiming,  ought,  by  the  very  terms  of  Armitrq*°- 
the  act,  to  have  given  in  their  examination  on  oath. 
I  thiqk  the  affidavit  defective,  first,  because  the  partner* 
present  when  the  act  was  committed,  did  not  join;  and 
secondly,  because  it  is  not  made  so  fully  as  it  might 
have  been,  for  it  does  not  deny  all  knowledge  of  his  other 
partners,  to  the  best  of  his  belief. 

Bayley  J.  I  am  of  the  same  opinion.  By  the  word* 
of  the  act  "no  person  or  persons  shall  recover  unless 
he,  she,  or  they  give  his,  her,  or  their  examination  on 
oath.'9  The  act  creates  a  new  remedy  (where  none  ex- 
isted before);  but  that  remedy  is  to  be  obtained  only 
upon  certain  conditions ;  the  party  claiming  it  is  bound 
to  do  something  in  order  to  obtain  the  benefit  con- 
ferred by  the  act :  that  is  a  condition  imposed  by  the 
legislature.  The  policy  of  the  act  was,  that  the  hun- 
dred should  obtain,  from  all  persons  claiming  the  bene- 
fit, the  knowledge  of  facts,  to  enable  them  to  prosecute 
offenders;  and  for  that  purpose  it  compels  all  persons 
seeking  a  remedy,  to  declare  on  oath  whether  they 
knew  the  offenders  or  hot.  It  has  been  argued,  that  if 
the  words  be  construed  strictly,  absent  partners  must 
give  in  their  examination.  I  am  not  clear  that  the  act 
requires  that  in  all  cases  an  affidavit  should  be  made  by 
all;  but  I  have  no  doubt  that  all  the  partners  possess- 
ing the  means  of  information,  should  declare  upon  oath 
whether  they  knew  the  offenders  or  not;  and  that  if 
one  did  claim  for  the  others,  he  ought,  at  least,  to  have 
negatived  their  knowledge,  to  the  best  of  his  belief.  It 
L  4  kaa 
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1817*        has  been  contended,  that  this  is  sufficient  in  the  first 
~       r         instance*  and  that  it  lies  on  the  defendants  to  show 

Nbsham 

*gahst  fraud.  But  the  defendants,  in  most  instances,  can  hare 
no  knowledge,  except  from  persons  present  when  the 
act  was  committed ;  and  it  is  imposed  by  the  legislature 
us  a  condition  precedent  to  the  right  of  recovery.  The 
case  cited  by  Mr.  Ttndal,  admits  of  an  easy  answer; 
the  words  of  the  statute  on  which  that  case  proceeded 
are,  "  that  no  person  shall  bring  any  action  except  he 
or  they  shall,  within  twenty  days  before  action  brought, 
be  examined  upon  oath,  to  be  taken  before  a  justice  of 
peace  of  the  county  where  the  robbery  was  committed, 
whether  he  or  they  know  the  parties  that  committed 
the  robbery,  or  any  of  them,  &c."  That  only  makes  the 
oath  of  the  plaintiff  necessary;  it  does  not  make  it  ne- 
cessary to  have  the  additional  oath  of  the  persons  in 
company,  neither  do  the  words  of  the  act  require  the 
oath  of  the  servant* 


Abbott  J.  I  am  of  the  same  opinion.  The  act 
says,  "  that  no  person  shall  recover,  unless  within  four 
days  after  notice  of  the  offence,  he,  she,  or  they  shall 
give  in  his,  her,  or  their  examination  on  oath  before  a 
justice  of  the  peace  of  the  county,  liberty,  or  division 
where  such  fact  was  committed."  The  words  in  the 
statute  are,  examination  upon  oath,  and  not  affidavit; 
the  statute  points  at  an  inquiry  before  justices,  and 
not  a  mere  affidavit.  In  this  case  there  is  not  any 
examination,  or  an  affidavit  sufficient  to  answer  the 
meaning  of  the  act  of  parliament.  The  affidavit  is 
made  only  by  one,  who  has  not  said  that  the  others 
did  not  concur,  or  had  no  knowledge  of  the  offence. 
Perhaps  it  may  not  be  necessary,  in  all  cases,  that  all 

should 
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should  be  examined,  but  still  I  think  that  the  act  is        1817* 

not  satisfied,  unless  those  who  are  examined  say  that       — — 

the  others,  who  are  not,  were  absent.  against 

AiMSTiofia. 
Holroyd  J.     I  am  of  the  same  opinion.     Perhaps 

the  examination  by  sueh  persons  as  had  the  care  of 

the  property  at  the  time  might  be  sufficient,  as  the 

examination  of  a  servant,  or  that  the  party  acted  as 

agent     The  examination  is  to  be,  whether  he,  she,  or 

they  had  any  knowledge  of  the  offerice :  here  there  is 

only  the  affidavit  of  one,  and  not  of  the  other  partners. 

There  is  not  any  examination  as  to  the  knowledge  of 

the  other  partners. 

Judgment  for  plaintiffs,  on  two  first  counts; 

and  for  defendants  on  the  others. 

Lord  Ellenborough.  I  rather  think  it  would  not 
have  been  good,  if  he  had  not  tendered  himself  and 
the  others  for  examination.  He  could  not  indeed  have 
compelled  the  justice  to  take  the  examination ;  and  per- 
haps if  the  justice  refused,  an  affidavit  might  have  been 
sufficient*  But  it  is  unnecessary  to  pursue  this,  as  the 
reasons  already  given  are  sufficient  for  the  judgment 
which  the  Court  has  pronounced. 

Glynn,  Bart,  and  Others  against  Thoepe.      %£%&. 

THE  declaration  contained  two  counts  by  the  plaintiff  A  recognizance 
.    .  .!-.#.,  r>  is  not  a  record 

as  indorsee,  against  the  defendant,  as  acceptor  of  until  it  if  en- 
two  bills  of  exchange :  counts  for  money  paid,  money  [bereforewhere 

defendant 
pleaded  to  assumpsit  on  bills  of  exchange,  &c.  that  the  plaintiff  was  indebted  to  him  by 
virtue  of  a  recognizance  taken  in  the  Court  of  Exchequer,  which  was  still  in  force,  as 
by  the  said  recognizance  remaining  in  the  said  court  before  the  Barons  will  appear,  with- 
out stating  that  it  was  enrolled :  a  replication,  that  the  plaintiff  was  not  so  indebted, 
concluding  to  the  country,  was  held  good,  on  special  demurrer,  inasmuch  as  the  plea 
did  not  state  a  debt  due  by  recognizance,  which  was  matter  of  record. 

had 


Tao«ri. 
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lgl7.        had  and  received,  and  upon  an  account  stated.    The 
*  '  defendant  pleaded,  as  to  the  first  and  second  counts  of 

against  ^e  declaration,  that  the  drawer  did  not  make  the  said 
bills  of  exchange,  in  the  said  first  count  respectively 
mentioned,  as  it  was  alleged ;  and  secondly,  as  a  further 
plea  to  the  other  counts  of  the  declaration,  that  the 
plaintiffs,  at  the  time  of  the  commencement  of  the  suit, 
were  indebted  to  the  defendant  upon  a  certain  recog- 
nizance, the  said  plaintiffs  having  in  Hilary  term,  in 
the  57th  of  the  king,  come  into  the  Court  of  Ex- 
chequer, and  acknowledged  themselves  to  owe  to  the 
defendant  the  sum  of  6oo£,  which  they  consented 
should  be  made  of  their  lands,  &c. ;  and  which  said 
recognizance  is  still  in  full  force,  not  satisfied;  as 
by  the  said  recognizance,  in  the  said  court  of  our 
said  lord  the  king,  before  the  said  barons  of  the 
exchequer,  remaining,  will  fully  appear;  which  sum 
of  money  exceeds  the  damages  sustained  by  the  plain- 
tiffs: out  of  which  sum  defendant  is  willing  to  set 
off,  &&  Replication  after  joining  issue  on  the  first 
pita,  that  they  are  not  indebted  to  the  defendant  as 
in  that  plea  alleged,  and  this  they  prayed  might  be 
inquired  of  by  the  country.  Demurrer,  assigning 
for  cause,  that  though  the  plea  stated  the  recogni- 
zance, which  was  matter  of  record,  yet  the  plaintiffs 
had  n6t  answered  the  same,  but  had  pleaded  that 
they  were  not  indebted,  and  that  they  ought  to  have 
pleaded  mil  tie!  record,  and  not  nil  debet ;  and  that 
the  plaintiffs  had  attempted  to  try  matter  of  record 
by  a  jury,  and  that  they  should  not  have  concluded 
to  the  country.    Joinder. 

Comyti 


Tiwars. 
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Corny*  was  called  upon  by  the  Court  to  sap*  1817. 
port  the  replication;  and  after  stating  the  que*-  — 
tion  to  be,  whether  a  recognizance  was  necessarily  a  ggahut 
matter  of  record,  contended,  that  until  enrolment  it 
Was  no  record;  and  referred  to  Bothomley  against 
Lord  Fairfax  (a\  where  this  very  point  was  discussed, 
and  the  Lord  Chancellor  decided,  that  before  enrol- 
ment  a  recognizance  was  not  to  be  considered  as  a 
record,  and  that  a  creditor  claiming  under  such  recog- 
nizance was  only  to  be  considered  as  a  bond  creditor, 

Tindal,  contra.  It  appears  sufficiently  on  these 
pleadings  that  this  recognizance  is  a  record.  The  plea 
states  that  the  recognizance  was  taken  in  the  Court  ef 
Exchequer,  that  it  still  remains  in  full  force,  as  by  the 
said  recognizance,  remaining  in  the  said  court,  will  fully 
appear.  Taking  these  allegations  together,  the  Court 
roust  infer  that  the  recognizance  taken  in  court,  now 
in  full  force  and  remaining  in  court,  must  be  a  record* 
The  case  of  Bothomley  y.  Lord  Fairfax  only  decides, 
that  in  questions  between  creditors  of  different  de- 
gree, a  recognizance  binds  only  from  the  time  of 
enrolment 

Lord  Ellenborough  C.  J.  The  question  in  this 
case  is  whether  a  recognizance  be  necessarily  a  record: 
if  it  be,  the  replication  in  concluding  to  the  country  is 
bad :  %  on  the  other  hand,  it  be  not,  and  there  is  not 
sufficient  on  the  face  of  this  plea  to  show  that  the  re- 
wgmzance  is  a  record,  the  demurrer  to  the  replication 
-cannot  be  supported,  and  there  must  be  judgment  for 

(m)  %  Ftm.  750.    X  P.  Wms,  334. 

the 


Thorps. 
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181 7.  the  Pontiff.  Lord  Cake  (a)  says,  "  a  record  is  a  me- 
— —  morial  or  remembrance  in  rolls  of  parchment  of  the 
a^JinJ  proceedings  or  acts  of  a  court  of  justice;"  and  in  the 
next  paragraph,  "  the  rolls  being  the  records  or  me- 
morials of  the  judges  of  the  courts  of  record,  import  in 
them  such  incontrollable  credit  and  verity,  as  they 
admit  no  averment,  plea,  or  proof  to  the  contrary ;"  and 
again,  "  during  the  term  wherein  any  judicial  act  is  done, 
the  record  remaineth  in  the  breast  of  the  judges,  and 
therefore  the  roll  is  alterable  during  that  term  as  the 
judges  shall  direct;  but  when  that  term  is  past,  then 
the  record  is  in  the  roll,  and  admitteth  no  alteration, 
averment  or  proof  to  the  contrary/'  According  to 
this  authority,  a  record  must  be  a  memorial  enrolled. 
Hie  plea  in  this  case  does  not  state  the  recognizance  to 
be  enrolled,  and  does  not,  therefore,  shew  it  to  be  a 
record ;  and  that  being  so,  this  is  a  proper  mode  of 
teplying. 

Bayley  J.  It  does  not  necessarily  follow,  that  be- 
cause the  recognizance  is  in  court,  that  therefore  it  is  of 
/ecord.  The  plaintiff,  then,  was  well  warranted  in  his 
replication. 

Abbott  J.  I  first  thought  that  the  replication 
.should  have  been  nul  tiel  record ;  but  upon  the  argu- 
ment and  definition  by  Lord  Coke,  I  am  strongly  in- 
clined to  think  that  the  replication  is  right  Lord  Coke 
lays  it  down  that  something  must  be  entered  on  the 
roll,  and  that  by  such  entry,  it  becomes  a  record.  In 
deference  to  that  authority,  I  think  that  judgment  must 
be  for  the  plaintiff 

(a)  1  lust.  360.  d. 

HOLROYB 


Thorpe. 


to  the  Fifty-eighth  Year  op  GEORGE  III. 

Holiioyd  J.  Unless  a  recognizance  must  of  itself 
be  a  record,  this  plea  is  insufficient.  The  passage  re- 
ferred to  from  the  first  Institute,  is  an  authority,  that  to 
constitute  a  record  there  must  be  an  enrolment. 

Judgment  for  plaintiff,  (a) 

(a)  See  Sbmttlc  ▼.  Wood,  %  Salk.  564. 


Lear  against  Edmonds.  T!"4*:  l 

0  Nov.  1 8th. 

ACTION  for  use  and  occupation.     Plea,  that  de-  Action  for  use 
and  occupation. 

fendant,  for  the  space  of  time  in  the  declara-  Plea,  that 
tion    mentioned,    used    and    occupied    the    premises  Jction,  took"* 
by  virtue  of  a  demise  thereof  to  him  made  at  the  in^wSnfbr"  ** 
yearly  rent  of  70/.,  payable  quarterly ;  and  thereby,  be-  ***  "nt^  *%£* 
fore  the  commencement  of  this  suit,  became  indebted  to  satisfy  the 

!••*■••  p  n  1  same:   Held, 

to  plaintiff  in  52/.  105.  of  the  rent  aforesaid,  being  the  on  special  de- 
same  identical  sum  of  money  sought  to  be  recovered  [hispiei  was 
by  the  plaintiff  and  that  being  so  indebted,  they  the  ^f^Xt 
plaintiffi,  before  the  commencement  of  this  suit,  took  thcj7°dtwas 
and  detained,  as  a  distress  for  the  rent  so  due,  goods  of 
the  defendant  of  value  sufficient  to  satisfy  the  said  rent, 
and  the  costs  of  distress.     Demurrer,   assigning  for 
cause  that  the  plea  did  not  shew  that  the  rent  was  sa- 
tisfied by  the  distress. 

LcmeSy  in  support  of  the  demurrer.  Although  goods 
of  value  sufficient  to  satisfy  the  rent  be  seized  under  the 
distress,  it  does  not  thence  necessarily  follow  that  the 
rent  was  satisfied,  for  the  distress  may  be  rescued,  or 
the  plaintiff  may  abandon  it.  The  defendant  hath  not 
by  his  plea  shewn  that  the  rent  was  satisfied :  the  dis- 
tress 
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1817*        tress  may  or  may  not  operate  as  satisfaction :  whether  it 
■  did  or  not,  which  it  is  essential  the  plea  should  disclose, 

against        i*  l«ft  ,n  uncertainty ;  and  as  that  fact  must  be  within 
Edmonds.      Ae  defendant's  knowledge,  the  plea  is  bad.   And  he  re- 
ferred to  RastaWs  Entries  (a),  to  shew  that  the  usual 
mode  of  pleading  in  such  cases,  was  to  state  that  the 
rent  itself  was  levied  by  the  distress. 

Piatt,  contra.  It  is  sufficient  in  the  first  instance  to 
state  that  goods  of  sufficient  value  were  taken  under  a 
distress  for  rent,  for  it  must  be  inferred  that  the  rent 
was  thence  satisfied,  the  goods  being  taken  for  fhfit 
purpose.  It  is  possible,  indeed,  that  that  may  not  be 
the  case:  the  plaintiff  may  however  shew  that  in  his 
replication.  In  Robinson  v.  Cla/ion  (6),  to  scir?  ftciai 
to  have  execution  upon  a  judgment  in  a  debt,  the.  de- 
fendant pleaded  that  the  plaintiff  had  before  taken  him 
in  execution  upon  a  ca.  sa. ;  the  plaintiff  replied*  that 
though  be  did  take  defendant  upon  the  ca*  »a.,  he 
rescued  himself  and  escaped.  Defendant  demurred, 
and  the  replication  was  held  good.  This  is  an  autho- 
rity, therefore,  that  the  plaintiff  might  have  replied 
that  the  rent  was  not  satisfied.  A  distress  since  the 
statute  z  W.fyiL  sess.  i.  c  5.  s,  2.,  is  become  an'exe- 
cution  defeazable  in  five  days. 

Lord  Ellenborough  C.  J.  Hie  distress  may  enure 
as  a  satisfaction,  or  may  constitute  an  injury :  if  the 
former,  then  the  defendant  ought  to  have  pleaded 
those  circumstances  which  would  make  it  operate  as 
satisfaction;  for  it  is  incomplete  as  satisfaction,  by  the 
mere  act  of  seizure. 


(3)  P.  175. «.  edit.  15  jd.        (ft)  Gn.  tor.  140. 

Bayley 


Edmonds. 
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Bayley  J.    The  language  of  the  statute  of  W.  <$•  M,        1817. 

is,  that  the  person  distraining  may  sell  the  goods,  not        

that  he  must  sell;  if  so,  then  does  he  not  stand  as  he  against 
did  at  common  law,  before  the  statute;  for  it  is  not 
averred  that  the  goods  distrained  were  sold.  It  was  the 
duty  of  the  defendant  in  his  plea  to  set  out  the  whole 
of  his  case:  the  facts  were  within  his  knowledge;  and 
they  may  fairly  be  presumed  not  to  have  existed,  inas- 
much as  they  are  not  stated. 

Abbott  J.  It  is  not  even  averred  that  the  goods 
were  liable  to  the  distress:  but  supposing  the  goods 
liable,  one  of  three  things  must  have  happened ;  either 
they  must  have  been  sold,  or  they  must  have  been  de- 
tained until  this  time,  or  they  must  have  been  relin- 
quished. If  the  goods  have  been  relinquished  at  the 
request  of  the  party,  then  the  distress  would  not  operate 
as  a  bar.  As  to  the  case  cited,  that  does  not  apply: 
there  the  plea  shewed  that  the  debt  was  satisfied  by 
taking  the  body  in  execution  under  the  ca.  sa. ;  but  the 
mere  detaining  of  goods  is  not  a  satisfaction. 

Holhoyd  J.  concurred. 

Judgment  for  Plaintiff. 


Harvey  against  Jacob.  .    *«'*** . 

^  Nov.  18th. 

rINDAL,  on  last  Friday,   had  obtained  a  rule,  where  the 
«•  »         i  •     »#n  i  *         «■••     plaintiff, after 

calling  on  the  plaintiff  to  shew  cause  why  the  ume  joined, 
plaintiff,  or  his  attorney,  should  not  give  security  for  ^Jtffciony, 

and  received 
•entente  of  transportation,  the  Court  will  compel  Mm  or  Ms  attorney  to  five  security 
for  costs  retrospective  and  prospective. 

costs. 
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1817.        costs,  and  in  the  mean  time  all  proceedings  be  stayed. 
— —        The  affidavit  in  support  of  the  rule  stated,  that  since 
against        issue  joined,  plaintiff  had  been  tried  at  the  last  Old 
Jacob.        Bailey  sessions  for  a  felony,  for  having  in  his  possession 
forged  bank-notes,  knowing  them  to  be  forged,  and  was 
found  guilty,  and  had  received  sentence  of  transport- 
ation, and  was  now  on  board  a  vessel  at  Portsmouth, 
preparatory  to  his  transportation.     Notice  of  trial  had 
been  given  for  the  second  sittings  in  this  term  on  Wed- 
nesday last,  and  application  had  been  made  to  plaintifls 
to  give  security,  which  they  refused. 

Scarlett  and  Comyn  now  shewed  causfe,  and  said  this 
application  might  have  been  made  at  an  earlier  period 
to  a  Judge  at  chambers,  and  referred  to  TuUock  r.Crxmh 
ley  (a),  and  an  anonymous  (b)  case  in  C.  B.,  T. 49  6.  3., 
to  shew  that  the  Court  of  Common  Pleas  would  not  com- 
pel security  for  costs  where  plaintiff  was  a  prisoner  of  war 
in  France,  a  bankrupt,  or  a  prisoner  in  Newgate. 

Tindal  in  support  of  the  rule,  contra,  said,  that  the 
application  had  been  made  as  early  as  possible.  If  an 
Englishman  leaves  the  country  after  issue  joined,  he 
must  give  security  for  costs:  in  this  case,  if  there  is  a 
verdict  for  the  defendant,  it  will  be  impossible  for  him 
to  obtain  his  costs,  for  the  property  of  the  plaintiff  is 
forfeited  to  the  Crown,  and  his  person  will  be  out  of  the 
reach  of  the  process  of  the  Court  'If  the  attorney  has 
a  lien,  he  may  give  security;  and  he  cited  Barker  v. 
Hargreavc.  (c) 

Lord  Ellejhborough  CJ.  If  the  attorney  has  suf- 
ficient interest  in  this  action  to  go  on  with  it,  he  may 

(«)  1  Tmmt.  18.  (b)  %  Taunt.  61.  {c)  6T-JL  597. 

find 


Jacob, 
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find  the  security.     If  the  defendant  proceeds  without         1317. 
such  security,  he  will  be  in  as  bad  a  situation  as  if  the        — 

l    •      •«  it  Haryet 

plaintiff  had  been  an  uncertificated  bankrupt.    It  had         «?<»'«/ 
occurred  to  me,  that  as  the  -plaintiff's  property  will 
belong  to  the  crown,  the  orown  might  have  been  ap- 
plied to,  but  probably  such  an  application  would  hare 
been  fruitless. 

Bayxey  J.  This  application  has  been  made  as  soon 
at  possible.  It  is  as  if  in  the  course  of  a  cause  a  party 
becomes  insolvent 

Scarlett  then  suggested  that  security  should  be  given 
for  prospective  costs  only*  but  the  Court  observed  that 
they  were  not  aware  of  any  instance  of  costs  being 
apportioned  into  prospective  and  retrospective ;  that  as- 
signees of  bankrupt  in  similar  cases- give  security  for  all 
costs,  and  therefore  the  security  in  this  case  must  be 

for  all  costs. 

Rule  absolute. 


Harrtson  against  King.  T*"^  t 

°  Nov.  18th. 

HPHIS  ww  an  action  commenced  in  1809.    The  de*  in  a  caw  where 

claration  contained  several  counts,  two  for  mail-  diet  was  taken 

ciously  charging  the  plaintiff  with  the  commission  of  SJe^Stiff'tlie 

felony*  third  count  for  maliciously  preferring  an  in-  Court  refused 

*  J    l  °  to  entertain  an 

diriment  for  fraud,1  in  obtaining  money  under  false  application  for 
pretences;  fourth,  for  a  libel;  fifth,  sixth,  and  seventh  verdict  on  par- 
counts,  for  verbal  slander;  the  eighth,  for  a  malicious  according  to* 
arrest;  and  the  ninth,  trover.     Plea  not  guilty,  and  a  Jjfj^ *|J*  ,f 

notes,  after  a 
lapse  of  eight 
yens,  and  after  the  judgment  had  been  reverted  in  error  for  a  defect  In  one  count* 

Vol.  I.  M  justifi- 


UNO. 
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\817-        justification  as  to  the  libel.     The  cause  was  tried  in 

"  December,  1809,  and  the  plaintiff  obtained  a  verdict 

Hakrison 

faimst  for  1500/.  damages:  no  evidence  was  offered  in  sup- 
port of  the  counts  for  verbal  slander,  but  the  verdict 
was  taken  generally.  Plaintiff  obtained  final  judgment 
on  the  29th  January,  1810,  and  on  that  day  was  served 
with  an  allowance  of  a  writ  of  error;  but  the  bail 
in  error  not  being  perfected,  the  plaintiff  in  February, 
18 10,  sued  out  execution,  and  on  different  occasions 
between  that  time  and  January,  181 1,  levied  the 
amount  on  the  defendant's  goods.  In  18 15,  the  pre- 
sent defendant  proceeded  with  his  writ  of  error,  and 
the  plaintiff  conceiving  the  proceedings  to  be  wholly 
irregular,  gave  no  opposition,  and  the  judgment  was 
reversed  in  Easter  term,  1817.  (a)  One  of  the  counts 
for  slander,  without  setting  out  the  specific  words, 
merely  stated  their  effect,  and  was  therefore  bad;  Cooke 
against  Coxe  (b) ;  and  it  became  material  for  the  plaintiff 
to  amend  the  record,  by  entering  the  verdict  upon 
those  .counts  only  on  which  evidence  was  given  at  the 
trial,  and  the  parties  applied  to  Lord  EUenborough  C.  J. 
before  whom  the  cause  was  tried,  for  an  order  to  have 
the  verdict  entered  so  as  to  correspond  with  the  proof; 
who  desired  that  the  matter  might  be  brought  before 
the  Court. 

.  Marryat.  This  application  is  made  as  soon  as 
possible;  the  reversal  of  the  judgment  only  took  place 
in  Easter  term  last;  but  supposing  it  were  otherwise, 
still  as  there  is  no  limitation  to  a  writ  of  error,  the 
Court  ought  not  to  limit  an  application  of  this  sort, 
because  then  the  plaintiff  in  error,  by  delaying  his 

(0)  7  Taml.  431*  (*)  3  Af.  &  S.i  10 

writ 
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writ  of  error,  might  prevent  this  application,  and  in        1817* 

this-  case  it  may  be  remarked,  that  the  objection  upon 

the  writ  of  error  was  to  a  count  which  has  only  by         *g«*nst 

Km  a. 

a  late  decision  been  considered  as  a  bad  count. 

Lord  Ellenborough  C.  J.  Although  the  plaintiff 
might  have  been  permitted  to  indulge  in  sleep  for  a 
season,  he  should  have  been  aroused  by  the  writ  of 
error.  The  moment  the  writ  of  error  was  brought, 
it  was  notice  to  a  man  who  did  not  sleep  the  sleep  of 
death  over  his  rights. 

Abbott  J.  (a)  If  this  were  to  be  considered  as  an  ap- 
plication to  the  Court,  I  should  have  no  hesitation  in 
saying  that  the  motion  could  not  be  entertained.  The 
usual  course  in  cases  of  this  kind  is,  to  apply  to  the 
Judge  who  tried  the  cause :  when  that  is  done  it  belongs 
to  the  authority  of  the  Court  to  amend  the  record.  As 
I  understand  the  present  application,  it  is  made  to  the 
Chief  Justice  in  court,  in  order  that  he  may  have  the 
benefit  of  our  assistance.  I  have  no  hesitation  in  say- 
ing that  at  this  distance  of  time  the  prayer  of  the  peti- 
tion ought  not  to  be  granted.  Where  a  declaration 
consists  of  many  counts,  it  is  the  duty  of  the  plaintiff  to 
consider  at  the  trial,  upon  what  counts  he  will  have  the 
verdict  entered,  and  to  apply  to  the  Judge  at  that  time, 
in  order  that  the  verdict  may  be  entered  on  the  good 
counts :  but  as  this  must  necessarily  be  attended  with 
great  delay  at  the  trial,  it  has  been  the  habit  and  prac- 
tice to  do  that  afterwards,  which  could  not  conveniently 
be  done  at  the  trial.  But  still  I  think  the  application 
should  be  made  recently  after  the  trial,  for  the  Judge 

(a)  Bayley  J.  was  abttnt. 

M  2  bears 
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1817-  bears  then  in  memory  much  of  what  has  passed  at  the 

— —  time,  whereas  it  is  impossible  to  suppose  that  at  a  great 

tmmt  distance  of  time,  any  human  memory  can  recollect  the 
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circumstances.  Besides,  if  by  looking  at  his  notes,  the 
Judge  should  require  the  assistance  of  counsel,  that  as- 
sistance may  be  afforded  to  him  upon  a  recent  applica- 
tion ;  but  if  it  is  to  be  deferred  for  a  great  length  of 
time,  the  counsel  who  were  employed  in  the  cause  may 
have  ceased  to  fill  that  character,  or  if  not,  still  their 
memory  cannot  be  so  distinct  as  to  convey  that  inform* 
ation  to  the  Judge  which  they  might  have  done  if  the 
application  bad  been  recent.  The  event  in  this  case  is 
rather  unfortunate,  but  the  plaintiff  has  no  reason  to 
complain,  inasmuch  as  the  bringing  of  the  writ  .-of 
error  might  have  awakened  his  suspicions,  and  he 
might  then  have  called  in  the  assistance  of  his  counsel, 
in  order  to  ascertain  if  there  were  any  exceptionable: 
counts  in  his  declaration. 

*Holroyd  J.  I  am  of  the  same  opinion.  When 
the  writ  of  error  was  brought  in  i£io,  the  year  after 
the  trial,  the  atteution  of  the  plaintiff  ought  to  havd 
been  awakened,  and  he  ought  then  to  have  seen  whe- 
ther there  was  any  error  on  the  face  of  the  record,  or 
in  what  way  he  would  choose  to  have  his  judgment  en- 
tered. In  taking  the  judgment  generally  he  has  the 
benefit  of  costs  on  the  whole  declaration,  whereas  if  he 
had  confined  himself  to  the  good  counts,  he  would  not 
have  been  entitled  to  his  etots  for  those  counts  upon 
which  the  verdict  was  entered  for  the  defendant, 
although  he  would  not  have  had  to  pay  costs  on  those 
tomato.  For  these  reasons  it  seems  to  me  that  this  is  » 
motion  which,  if  the  Court  had  jurisdiction  over  it, 
ought  not  to  be  entertained- 
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Crookes  and  Others  against  Fry  and  Lavinia    «*w<fej. 

^  Nov.  x8tl 

his  Wife. 


th. 


S2ASELEE,  on  a  former  day,  had  obtained  a  rule  a  married  wo- 

nisi  for  the  discharge  of  Lavinia  Fry  out  of  cus*  on  mesne  pro- 

tody  on  filing  common  bail,  on  the  ground  of  her  Sfcid^S* 

having  been  a  feme  covert  at  the  time  of  the  arrest :  ontj£  ""^ 

o  od  finny  com* 

mon  bail,  al- 

*+  11  *•  i     •  though  her 

Cross  now  shewed  cause  on  an  affidavit,  stating  that  husband  had 

the  debt  was  contracted  while  she  was  a  feme  sole,  and  the  debt  had 

that  the  husband  had  absconded.  In  Robarts  v.  Mason  (a)  ^1"^! 

the  Court  of  Common  Pleas  refused  to  discharge  out  of  feme  sole* 
custody  a  feme  covert,  arrested  with  her  husband  for  a 
debt  incurred  while  she  was  a  feme  sole;  and  he  re- 
ferred to  the  manuscript  note  of  Gould  J.  there  cited. 


Bayley  J,  Mr.  Justice  Gould's  note  does  not  decide 
this  point,  that  the  wife  is  to  be  detained  in  custody; 
and  there  are  many  cases  to  the  contrary.  It  has  been 
the  constant  practice  in  this  court,  where  husband  and 
wife  are  both  arrested  on  mesne  process,  that  the  wife 
shall  be  discharged;  but  the  husband  cannot  be* dis- 
charged without  putting  in  bail  for  both. 

Rule  absolute. 

(«)  z  Taunt.  254.    See  1  Tidfs  Prac.  aoi.  and  the  cafes  there  cited. 
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N%d7ith  White  against  Beazley. 

a  coach  and  "P\EBT  for  penalties.     At  the  trial  before  Graham  B. 

horses,  were  -1-/  *    *     »       %  n  a,       * 

hired  at/V/-  at  the  Lent  assizes,  1816,  for  the  county  of  South- 

party  to  the  ampton,  a  verdict  was  found  for  the  plaintiff,  subject  to 

tosmial  and  ^e  °PH"°n  of  the  Court  upon  the  following  case : 
to  bring  back,         The  plaintiff  was  the  collector  of  the  duties  imposed 

and  a  specific  r 

sum  was  in  respect  of  horses  hired  in  the  county  of  Southampton, 

chirKo  £  Held 

that  this  was  a  by  the  mile  or  stage,  to  be  used  in  travelling,  for  every 
o?noms°br  'Sic  mile  every  such  horse  was  so  hired  to  travel ;  and  also 
usea^n°travel-  m  TGS9ec^  °f  °^  horses  hired  for  a  less  period  of  time 
ling,  and  liable  than  twenty-eight  successive  days,  for  drawing  on  any 
one-fourth  of  public  road  any  coach  or  other  carriage  used  in  travel- 
charged,  under  ling  post  or  otherwise ;  and  the  defendant  was  a  person 
i\.  lo.'wherc  duly  licensed  to  let  to  hire  horses  for  the  purposes  of 
ho<rs»lwerei  travelling  post  by  the  mile,  or  from  stage  to  stage,  and 
hired  to  take  ^q  t0  jet  to  hire  for  a  day,  or  any  less  period  of  time 

a  party  out  to  #  m  "  r 

dinner,  and  to  than  twenty-eight  successive  days,  horses  for  drawing 

bring  back. 

Mourning  any  coach  or  other  carriage  used  in  travelling  post  or 

coaches  hired  .       * . 

to  take  np  at  a  otherwise. 

£?££?'  *•  °n  the  29th  March,iSiS,  N.  Gtfbrdbeing  desirous 

toThe5  P£ee  of  of  Soin8  from  Portsea  to  tne  theatre  at  Portsmouth,  hired 

interment,  for  of  the  defendant  at  Portsea  a  coach  and  pair  of  horses 

which  a  specific 

sum  is  charged,  to  take  him  thence  to  Portsmouth  and  back,  a  distance 

are  liable  to  the 

same  duty;  and  of  between  one  and  two  miles,  upon  a  public  road ;  he 

aot  exempted"  was  accordingly  taken  thence  to  Portsmouth,  and  after 

carrWn0,1a0f  attending  the  theatre  was  brought  back  again  on  the  same 

corpse,  if  living  Jay,  the  horses  not  waiting  for  him,  but  being  taken 
persons  go 

along  with  it  in  home  to  the  defendant's ;  and  the  defendant  charged  1 25. 
for  the  same,  and  not  after  the  usual  or  any  certain  rate 
per  mile.  The  defendant  afterwards,  in  passing  his  stamp 

office 


Beazlet. 
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office  weekly  account  with  the  plaintiff,  as  the  collector,  1817* 
represented  this  to  be  a  hiring  of  the  horses  from  Port"  — — 
sea  to  Portsmouth  and  back  for  two  miles,  and  accounted  against 
for  and  paid  to  the  plaintiff  <SA,  as  the  duty  in  respect 
thereof. 

2.  On  the  13th  day  of  February,  18 15,  one  Godenge 
haying  occasion  to  go  out  to  dinner,  hired  of  defendant 
at  Portsea  a  chaise  and  pair  of  horses  to  take  him  from 
Kingston  Crescent  to  the  dock-yard  and  back,  a  distance 
of  two  miles,  upon  a  public  road  :  he  was  accordingly 
taken  from  Kingston  Crescent  to  the  dock-yard,  and  was 
brought  back  on  the  same  day,  the  chaise  not  waiting  for 
him  but  being  taken  home  to  defendant's;  and  the  de- 
fendant charged  a  specific  sum,  namely,  1 2  j.  for  the  same, 
and  not  after  the  usual  or  any  certain  rate  per  mile. 
This  was  represented  by  the  defendant  to  be  a  hiring 
of  the  horses  from  Kingston  Crescent  to  the  dock-yard 
and  back,  (or)  four  miles,  and  is.  was  paid  as  the  duty. 

3.  On  the  4th  of  April,  in  the  same  year,  John  Mears, 
an  undertaker,  hired  of  the  defendant  a  hearse,  a 
mourning  coach,  and  eight  horses ;  four  of  the  horses 
were  so  hired  to  be  used  to  draw  the  hearse  fiftm  Port* 
sea  to  Nursteadj  a  distance  of  seventeen  miles,  in  a  public 
road,  there  to  take  up  a  corpse,  and  to  draw  the  same 
thence  to  Petersfieldj  one  mile  further  on  a  public  road* 
for  interment;  the  other  four  of  the  horses  were  so 
hired  to  be  used  to  go  from  Portsea  to  Petersfieldj  a 
distance  of  eighteen  miles,  upon  a  public  road,  there  to 
take  up  the  undertaker  and  other  persons,  and  to  draw 
them  thence  to  Nursteadj  and  back  again  to  Petersfieldj 
to  attend  the  interment  of  the  corpse.  The  horses 
were  accordingly  used  for  those  purposes  on  that  day. 
The  defendant  afterwards  charged  Mears  a  specific  sum* 

M  4  namely^ 
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181 7#  gamely,  7/.  45.  for  the  same,  and  not  after  the  usabl 
or  any  certain  rate  per  mile.     This  was  represented  to 

<??d/W  be  a  hiring  of  four  of  the  same  horses  to  draw  the  said 
coach  for  two  miles,  and  is.  was  paid  as  the  duty. 

4.  On  the  21st  May,  in  the  same  year,  S.  Hatch  and 
J.  Hatch,  undertakers,  hired  of  the  defendant  at  Port- 
sea  a  hearse,  two  mourning  coaches,  and  six  horses ; 
two  of  the  horses  were  so  hired  to  be  used  to  draw  a 
corpse  in  the  hearse  from  Hambrock  Row  in  Portsea  to 
Portsmouth,  a  distance  of  one  mile  on  a  public  road,  for 
interment,  and  the  remaining  four  to  draw  in  the 
coaches  from  Hambrock  Row  aforesaid  to  Portsmouth, 
and  back  from  Portsmouth  to  Portsea,  on  the  same  road, 
persons  who  were  to  attend  the  interment  of  the  corpse. 
The  horses  were  accordingly  so  used  for  those  purposes 
on  that  day.  The  defendant  afterwards  charged  to  and 
received  from  the  undertakers  a  specific  sum,  namely* 
iL  ^s.  for  the  same,  and  not  after  the  usual  or  any 
certain  rate  per  mile.  This  was  represented  to  be  a 
hiring  of  four  of  the  same  horses  for  two  miles,  and 
is.  was  paid  as  the  duty. 

5.  On  the  25th  day  of  May,  in  the  6ame  year,  the 
same  undertakers  hired  of  defendant,  eXPortsea,  one 
hearse,  two  mourning  coaches,  and  six  horses,  to  go 
from  Kingston  to  Portsmouth,  a  distance  of  two  miles, 
upon  a  public  road;  two  of  these  horses  were  so  hired 
to  be  used  to  draw  a  corpse  in  the  said  hearse  from 
Kingston  to  Portsmouth  for  interment,  and  the  remain- 
ing four  to  draw  in  the  said  coaches  from  Kingston  to 
Portsmouth,  and  from  Portsmouth  back  to  Kingston,  on 
the  same  rpad,  divers  persons  who  were  to  attend  the 
interment  of  the  corpse.  The  same  horses  were  accord- 
ingly so  used  for  those  purposes  on  that  day.    The  de- 

.  .  fendants 
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fendants  afterwards  charged  to  and  received  from  the        1617* 

said  &  Hoick  and  J.  Hatch  a  specific  sum,  namely, 

i/.  i6i.  for  the  some,  and  not  after  the  usual  or  any         anoint 

certain  rate  per  mile.     This  was  represented  to  be  a 

hiring  of  four  of  the  same  horses  for  four  miles,  and 

25.  was  paid  as  the  duty. 

6.  On  the  23d  Mai/,  in  the  same  year,  Stephen  Hatch 
and  John  Hatch,  undertakers,  hired  of  defendant,  at 
PorUea,  one  mourning  coach  and  two  horses  to  go  from 
Park  Lane  in  Portsea  to  Portsmouth  and  back,  which 
is  a  distance  of  two  miles,  upon  a  public  road.  These 
horses  were  so  hired  to  draw  in  the  same  coach  from 
Park  Lane  aforesaid  to  Portsmouth  the  corpse  of  a  child 
for  interment,  and  divers  living  persons  who  were  to  go 
with  the  corpse  in  the  same  coach  from  the  former  of 
those  places  to  the  latter,  and  to  attend  such  interment 
thereof,  and  to  bring  back  in  the  same  coach  the  said 
attendants.  The  horses  were  so  used  for  those  pur- 
poses on  that  day  accordingly.  The  defendant  after- 
wards charged  a  specific  sum  of  money,  namely,  7s. 
for  the  same,  and  not  after  the  usual  or  any  certain 
rate  per  mile.  This  was  represented  to  be  a  hiring  of 
the  same  horses  for  two  miles,  and  6d.  was  paid  as  the 
duty. 

The  questions  for  the  opinion  of  the  Court  were, 
Whether  the  defendant  was  liable  to  pay  to  the  plain- 
tiff any  duties  in  respect  of  all  or  any  of  the  said 
hirings;  and  if  he  was,  then,  whether  he  was  liable  to 
pay  to  him  in  respect  of  all  or  any  of  the  said  hirings 
any  and  what  larger  sums  than  he  has  accounted  for 
and  paid  as  aforesaid.  If  he  was,  then  the  verdict 
to  be  entered  for  the  plaintiff  for  the  excess,  and  for 
such  further  sum  as  upon  inspecting  the  defendant's 

books 
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1817*        books  shall  appear  to  be  due;  but  if  he  was  not,  then 
the  verdict  to  be  entered  for  the  defendant. 


White 

ageinit 

Bxazlit. 


Bayly,  for  the  plaintiff,  contended  that  the  de- 
fendant was  liable  to  pay  to  the  plaintiff  one-fourth  of 
the  amount  charged,  and  he  said  there  were  two  prin- 
cipal questions  applicable  to  all  the  six  hirings;  first, 
whether  they  were  lettings  to  hire  by  the  stage;  and 
secondly,  whether  the  horses  were  used  in  travelling; 
and  he  contended  in  the  affirmative  of  both  these 
questions.  And  on  the  first  point,  he  cited  R.  v. 
Smift.  (a)  He  admitted  that  in  the  third,  fourth,  and 
fifth  cases,  there  might  be  a  distinction  in  favour  of 
the  defendant,  as  to  the  horses  employed  in  drawing 
the  hearses,  those  not  being  liable  to  any  duty,  but 
the  defendant  would  still  be  liable  to  pay  the  duty  of 
one-fourth  on  the  amount  of  that  proportion  of  the  sum 
charged,  which  was  applicable  to  the  horses  drawing 
the  mourning  coaches. 

Gaselee,  contra,  contended  that  in  the  first  and 
second  cases,  the  horses  were  not  let  to  hire  for  the 
purposes  of  travelling;  that  it  was  nothing  more  than  a 
going  from  one  house  to  another,  and  that  cases  of 
this  description  were  not  within  the  contemplation  of 
the  legislature.  That  in  the  third  case,  supposing 
mourning  coaches  to  be  liable  to  any  duty,  still  it  did 
not  appear  that  any  person  went  in  the  coach  from 
Portsea  to  Petersfield,  a  distance  of  seventeen  miles, 
and  therefore  for  that  space  at  least  there  was 
no  traveller;  and  he  referred  to  Smith  v.  Moss,  (b) 

(*)  8 Jfa*,  584.  *  (*)  3M.&S.  15. 

In 


Bayley  J.  I  am  of  the  same  opinion.  As  to  the 
case  of  the  coach  carrying  the  corpse  of  the  child,  I 
do  not  consider  that  as  excepted;  hearses  are  only  ex- 
cepted, because  there  is  no  traveller ;  but  here  there 
were  Eying  persons  in  the  coach  with  the  corpse. 


Bkazlit. 
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In  that  case,  he  said,  Dampier  J.  seems  to  have  consi-  1817* 
dered  mourning  coaches  as  excepted;  but  he  admitted 
that  the  exception  as  to  mourning  coaches  was  to  be  found  *g<amt 
only  in  the  sixth  section  of  the  48  G.  3.  c.  98.,  and  that 
exception  applies  to  a  different  subject.  In  the  sixth  case, 
he  observed  that  the  mourning  coach  was  used  as  an 
hearse,  and  therefore  was  exempt  upon  the  authority 
of  Smith  v.  Moss.  * 

Lord  Ellenborough  C.  J.  If  upon  the  letting  to 
hire,  there  be  a  terminus  a  quo  and  a  terminus  ad 
quern  specified,  it  is  a  hiring  for  that  space;  and  a 
hiring  by  the  stage  is  an  hiring  for  a  given  space. 
Then  as  to  the  second  point,  travelling  in  a  larger 
sense  means  a  going  from  one  place  to  another.  The 
Court  only  decided  in  Smith  v.  Moss,  that  where  there 
was  no  living  person  in  the  conveyance,  there  was  not 
any  traveller,  and  on  that  ground  hearses  were  con- 
sidered as  excepted.  In  all  other  cases  where  there  is 
a  living  person, to  be  conveyed,  there  is  a  travelling. 
The  exception  in  the  sixth  section  shews  that  mourn- 
ing coaches  were  a  class  of  conveyances  within  the  * 
contemplation  of  the  legislature.  I  think  therefore 
the  payment  of  the  duties  ought  to  have  been  made 
according  to  the  directions  of  the  eighth  section  in  all 
the  < 


Abbott 


White 
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Abbott  J.  The  exception  in  the  sixth  section 
shews  that  die  legislature  considered  mourning  coaches 
*gm*st  as  conveyance*  used  for  travelling.  As  to  the  third 
case,  it  is  true  that  the  party  was  actually  carried  only 
two  miles;  but  I  take  it,  that  when  the  charge  is  by 
the  mile,  if  a  carriage  goes  two  or  more  miles  to  take 
-up,  the  duty  is  payable  on  those  miles. 

Holroyd  J.  concurred. 

Judgment  for  the  plaintiff! 


fr'uUy*  Attwood  against  Da  via. 

Nw.  aist.  ^ 

Proceedings  by    PROCEEDINGS  by  bill,  and  declaration  in  as- 

bill,  concluding    A  .  ,  -      ,  ,.„        - 

with  a  prayer  sumpsit  against  the  qefendant  upon  bula  of  er- 

&twfo*%nf  change  money  counts,  &c    Plea,  the  defendant  comes, 

fomidedi  there-  ^  m^  W*  judgment  of  the  said  writ,  and  of  the 

•n;  Held  bad  ^y  declaration  thereon  founded,  because  the  promises 

upon  tpeaal  r 

demarrer.  and  undertakings  were  made  jointly  with  one  Abraham 

Walkers  wherefore,  &c.  he  the  said  Nathan  Davis 
prays  judgment  of  the  said  writ  and  declaration,  and 
that  the  same  may  be  quashed,  &c*  Special  demurrer, 
assigning  for  cause,  that  the  proceedings  were  com- 
menced by  bill ;  whereas  the  defendant  had  pleaded 
as  if  the  proceedings  had  been  commenced  by  writ,  and 
that  the  plea  could  not  be  taken  to  be  a  plea  to  the 
said  bill,  and  the  declaration  thereon  founded,  and  that 
the  defendant  had  prayed  judgment  of  the  writ  and 
declaration,  when  be  ought  to  hare  prayed  judgment 
of  theJMll  and  declaration. 

Header 
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Reader  was  called  on  by  the  Court  to  support  die  1817* 

plea.     He  admitted  that  it  wap  inartificially  drawn,  — 

but  said,  that  although  the  prayer  of  judgment  was  ag**u 
imperfect,  yet  the  Court  would  ex  officio  give  a  right 


Lord  Ellenborough  C.  J.  There  must  be  judg- 
ment for  the  plaintiff  of  respondeas  ouster,  unless  bill 
and  writ  be  the  same  thing. 

Batley  J.  There  is  a  distinction  between  a  plea 
in  bar,  and  a  ptea  in  abatement;  in  the  former,  the 
party  may  have  a  right  judgment  upon  a  wrong  prayer, 
but  not  in  the  latter. 

BartHwaU  was  to  have  argued  in  support  of  the; 
desanrrer. 

Per  Curiam^  Judgment  quod  respondeat  ouster,  (a) 

(«)  See  Hix9n  v.  Binns,  3T.A1 85.  and  a  Sauni*  209. «. 


The  King  against  The  Inhabitants  of  the  .  Sat***,, 
Ifcriah  of  Stoke  Golding,  in  the  County  of     ov'2  ' 
Leicester.  '  ' 

TJPON  appeal,  the  quarter  sessions  for  the  county  An  indent™ 
of  Leicester  quashed  an  order  of  justices  for  the  made  1797* 
removal  pf  Joseph  Underwood,  Sarah  his  wife,  and  their  signed  only  t 

one  overseer 
tl*  appellant-parish,  the  respondent-parish,  to  shew  that  cftly  one  had  been  appointee! 
that  year,  called  upon  the  appellants  to  produce  the  original  appointment,  (having  gi 
then*  ftotiee  to  prodact  all  books  aid  writings  relating  thereto,)  one  book  only  was  p 
dnced,  and  that  was  not  for  the  year  1797 :  Held  that  the  respondents,  not  hav 
taken  any  means  to  procure  the  testimony  of  the  overseer  himself,  (who  must  be  | 
sumed  to  have  the  custody  of  the  original  appointment,)  were  not  entitled  to  give 
condary  evidence  of  its  contents. 

two 
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1817*         two  children,  from  Stoke  Gelding  to  Oddestone,  subject 
—— ~~        to  the  opinion  of  this  Court  on  the  following  case : 
again*  Joseph  Underwood,  his  wife,  6nd  two  children,  were 

^nttlrf1  removed  from  Stoke  Golding  in  the  county  of  Leicester, 
ST°"?°tD  to  0ddesione  in  ihe  8ame  comrty.  On  appeal  against 
the  orders,  the  birth  of  the  pauper  at  Oddestone  was 
proved.  The  appellants  then  put  in  an  indenture  of 
apprenticeship,  by  which  the  pauper  was  bound  by  the 
parish  of  Oddestone,  in  1 797,  to  Francis  Chamberlain 
of  Stoke- Golding,  and  under  which  he  served  six  years 
and  a  half.  To  this  indenture  the  respondents  ob- 
jected, that  it  was  signed  by  one  churchwarden  and  one 
overseer  only :  and  to  shew  that  only  one  overseer  had  . 
been  appointed  for  the  year  in  which  the  indenture  war 
executed,  they  called  for  the  appointments  of  overseers, 
having  before  given  the  appellants  notice  to  produce  all 
vestty  books  and  writings  in  their  custody  or  power 
touching  the  appointments  of  overseers  of  the  poor  for 
the  parish  of  Oddestone,  and  particularly  the  appoint- 
ments of  the  overseers  for  the  years  1796,  1797,  and 
1798.  One  parish  book  was  produced;  it  did  not 
apply  to  the  year  1797.  That  was  the  only  book  in 
existence.  The  parish  officer  who  produced  it  swore 
that  no  appointments  were  kept  The  respondents 
then  called  a  witness  who  had  lived  in  Oddestone  seven- 
teen years,  including  the  year  1797,  and  had  served 
the  office  of  overseer  five  or  six  times.  He  said, 
there  was  only  one  overseer  in  those  years,  and  never 
was  more  than  one  overseer.  To  tins  it  was  ob- 
jected, that  the  appointments  being  in  writing,  parol 
evidence  could  not  be  admitted*  The  Court  were  of 
this  opinion* 

Gumey, 
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Gurnet/,  Philtipps,  and  Dwarri$>  in  support  of  the        1817. 
order  of  sessions,  contended  that  the  sessions  were  right      J~~ 

*  ^  The  Kiwo 

in  rejecting  the  parol  evidence.     The  appointment  of        gainst 
the  overseer  was  in  writing,  and  that  ought  to  be  pro-        urn?  of  *" 
duced  if  in  existence.     Notice  was. indeed  given  to  the    Store  Gold- 
parish  officers  of  Oddestone  to  produce  it:  but  in  the 
ordinary  course  of  things  the  original  instrument  could 
not  be  in  their  possession,  but  in  the  possession  of  the 
overseer  who  derived  his  authority  under  it;  and  for 
the  justification  of  whose  acts  it  would  be  necessary: 
that  person  is  not  subpoenaed.     The  original  instru- 
ment (for  any  thing  that  appeared)  may  therefore  be 
,  in  existence,  and  then  ought  to  have  been  produced, 
and  the  secondary  evidence  is  not  admissible. 

Nolan,  Beauclerk,  and  Marriott,  contri,  contended 
that  they  had  done  all  that  was  necessary  to  entitle  them 
to  give  the  secondary  evidence;  that  the  parish  having 
so  great  an  interest  in  these  appointments,  ought  to 
have  had  the  custody  of  them:  they  bad  notice  to  pro- 
duce them,  and  it  was  proved  that  they  had  none  such 
in  their  possession.  The  written  appointment  must 
therefore  be  taken  not  to  be  in  existence,  and  the 
sessions  in  that  case  ought  to  have  received  the  parol 
evidence. 

Lord  Ellenborough  C.  J.  The  question  is,  whe- 
ther the  justices  below  have  done  wrong  in  rejecting 
the  parol  evidence.  This  is  clear,  that  the  parol  evi- 
dence could  not  be  admitted  until  the  case  was  ripe  for 
die  admission  of  secondary  evidence;  now  it  could  not  be 
considered  as  ripe  for  that  purpose,  until  the  parish  of 
Stoke v  Gelding  had  exhausted  all  the  proper  means  of 

8  pro- 
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1817*        procuring  the  primary  evidence.    Have  they  done  this  ? 
"         First,  as  to  the  appointment  itself  they  gave  a  notice  to 
aganu°      the  parish,  and  supposing  the  -parish  bad  the  actual 
"^urf*"     CU8tody»  tbat  notice  would  have  been  sufficient;  but 
Stokc  Gold-    that  does  not  appear.     Have  they  then  the  legal  cus- 
tody ?  certainly  not,  for  the  legal  custody  is  in  the  offi- 
cer who  is  the  person  most  interested  in  the  instrument, 
and  who  requires  its  production  as  a  sanction  for  those 
acts  which  he  may  be  called  upon  to  do  under  its  au- 
thority.    Now  here  there  has  not  been  any  notice  to 
the  overseer  himself.     They  were  certain  of  him,  and 
through  him  they  might  have  made  their  way  to  pro- 
curing all  the  others,  if  more  than  one  had  been  ap- 
pointed.    I  think,  therefore,  that  as  .in  this  case  there 
has  been  an  omission  of  the  means  of  exhausting  the 
primary  evidence,  recourse  could  not  be  had  to  that  of 
a  secondary  nature,  and  therefore,  I  cannot  feel,  or 
satisfy  myself,  that  the  sessions  have  not  done  right  in 
rgectmgit. 

Bayley  J.  The  party  here  bad  not  entitled  them- 
selves to  go  into  the  secondary  evidence.  This  is  a 
removal  from  Stoke-Golding  to  Oddestone  s  8toke-Gd£- 
ing  relies  on  a  birth  settlement,  in  answer  to  which  the 
other  party  set  up  a  service  under  an  indenture  in  Stoke- 
Golding  :  that  indenture  purports  to  be  signed  by  one 
overseer  only ;  that  will  do,  unless  it  appear  that  more 
than  one  was  appointed.  One  overseer  is  named,  he  is 
not  called,  how  is  the  Court  to  know,  whether  more  than 
one  has  been  appointed?  For  that  purpose,  they  roust  look 
at  the  appointment  itself;  that  ought  to  be  in  the  posses- 
sion of  the  party  to  whom  it  was  given,  for  whom,  and 
whose  acts,  it  was  to  be  a  justification ;  they  ought  to 

7  have 
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have  applied  to  him;  if  he  had  been  called,  or  if  they  181 7. 
had  been  entitled  to  give  his  conduct  in  evidence,  that  T*"*- 
might  have  done ;  it  would  not  have  been  necessary  to  against 
have  called  in  aid  the  statute  54  G.  3.  c.  170.  because  Tunt*hi!fbl" 
nod  constat  that  the  overseer  of  the  year  1797,  was 
overseer  then,  and  one  of  the  parties  to  the  appeal.  If 
the  appointment  had  been  produced,  and  on  the  face  of 
that,  it  had  appeared  that  only  one  overseer  had  been 
appointed,  that  might  have  thrown  the  proof  on  the 
other  ride.  In  the  absence  of  any  proof  of  this  kind, 
it  seems  to  me,  that  the  secondary  evidence  was  not 
admissible. 

Abbott  J.    I  am  of  the  same  opinion.    The  mate* 
rial  question  at  the  hearing  of  this  appeal,  was,  whether 
in  the  year  1797*  one  person  had  been  appointed  over- 
seer, or  more  than  one ;  it  was  for  the  interest  of  Stoke 
Gelding  to  contend  that  only  one  had  been  appointed. 
As  the  act  requires  more  than  one,  the  Court  must 
presume  that  the  act  has  been  complied  with.     The  ses- 
sions, therefore,  were  justified  in  presuming  that  there 
were  more  than  one,  unless  Stoke  Gelding  shewed  that 
only  one  had  been  appointed.    The  ordinary  proof  of 
this  is  the  appointment  itself;  that  is  not  produced,  and 
the  question  is,  whether  Stoke  Gelding  have  done  enough 
to  dispense  with  its  production ;  the  step  they  took  was 
to  give  notice  to  the  parish  officers  to  produce  it.    Now 
the  appointment  is  not  kept  in  the  parish-chest ;  the 
fee*,  as  it  appears,  is,  that  it  is  never  kept  there.  I  think, 
therefore,  that  the  notice  was  not  sufficient ;  they  might 
have  applied  to  the  one  overseer;  but  they  did  not  take 
any  step  to  that  effect :  whether  he  was  living  or  dead, 
or  where  he  was  residing,  if  living,  does  not  appear.     It 
Vol.  I.  N  seems 
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The  Kino 

against 
The  Inhabi- 
tant* of 
Stoke  Gold- 
4  no. 


seems  to  me,  therefore,  that  the  parish  of  Stoke  Gelding 
have  not  taken  such  measures  as  were  necessary  in  order 
to  let  in  the  secondary  evidence. 

Holroyd  J.  The  law  presumes  the  appointment 
to  be  in  the  custody  of  some  of  the  overseers,  who  are 
responsible  for  all  the  acts  done  under  it ;  notice  there- 
fore should  have  been  given  to  the  party  in  whose  cus- 
tody the  law  places  the  appointment;  that  has  not  been 
done :  the  decision  of  the  sessions  therefore  was  right. 

Order  of  Sessions  confirmed. 


Saturday, 
Nov.  22<J. 

Where  a  fe- 
male natural 
child  was  hired 
for  a  year  by 
the  wife  of 
its  reputed  fa- 
ther, and  con- 
tinued doing 
the  household 
work  for  three 
years,  but  after 
the  first  year 
no  wages  were 
paid,  nor  was 
there  any  new 
contract  of 
hiring ;  Held 
that  the  ses- 
sions were 
warranted  in 
finding  that 
after  that  time 
she  did  not 
continue  on  the 
terms  of  the 
original  hiring. 


The  King  against  The  Inhabitants  of  Sow* 

TTPON  an  appeal,  the  sessions  confirmed  an  order 

of   two   justices,    for  the  removal  of  Elizabeth 

Darby,  from  the  hamlet  of  Coundon  to  the  parish  of 

Saw  in  the  county  of  Warwick,  subject  to  the  opinion 

of  the  Court  on  the  following  case : 

The  pauper  being  settled  at  Kearsley,  was  hired  in 
November,  1812,  by  the  wife  of  Mr.  Deeming  of  Son, 
for  a  year,  at  505.  wages,  and  what  clothes  Mrs.  Deem- 
ing pleased.  Previously  to  this  hiring,  the  pauper, 
who  is  a  natural  daughter  of  Mr.  Deeming,  lived  with 
her  mother  at  Kearsley,  and  the  hiring  was  for  the 
purpose  of  gaining  a  settlement  in  Sow.  As  soon  as 
she  was  hired,  she  went  into  the  service  of  Mr.  Deem" 
ing,  served  him  for  a  year,  and  continued  to  live  with 
him  until  the  month  of  July,  18 16,  when  she  went 
away;  during  the  whole,  of  which  time  she  did  the 
household  work,  as  she  did  during  the  first  year,  but 

no 
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no  conversation  took  place  between  the  parties  about  1817* 
hiring  after  she  was  so  hired  as  aforesaid  in  November,  — 
1 8 12,  and  there  was  no  second  hiring,  unless  from  against 
continuance  in  the  service  of  Mr.  Deeming,  a  hiring  tantnf  0f  " 
ought  to  be  implied,  which  in  the  opinion  of  the 
sessions  under  the  circumstances  stated,  it  ought  not 
Some  months  after  the  expiration  of  the  first  twelve- 
months, Mr.  Deeming  gave  the  pauper  5/.,  fifty  shillings 
thereof  for  the  first  year's  wages,  and  desired  her  to 
keep  the  remaining  fifty  shillings,  and  say  nothing  about 
it.  The  pauper  never  afterwards  received  any  sum  on 
account  of  wages,  but  received  at  different  times  clothes 
and  pocket  money.  Mr.  Deeming,  at  Lady-day,  1816, 
removed  with  his  family  to  the  hamlet  of  Coundon: 
the  pauper  removed  with  them,  and  continued  to  live 
with  them  there  till  the  month  of  Jtdy.  The  court  of 
quarter  sessions  further  find,  that  there  was  no  fraud 
in  this  case. 

HoUbech  and  Finch,  in  support  of  the  order  of 
sessions,  contended,  that  although  the  continuance 
of  the  service  in  ordinary  cases  was  evidence  of  a  con- 
tinuance upon  the  terms  of  the  original  hiring,  yet  it 
was  not  conclusive;  and  in  this  case,  the  relation  of 
father  and  child  subsisting,  and  the  non-payment  of 
wages  after  the  first  year,  afforded  abundant  evidence, 
that  the  pauper  was  no  longer  a  hired  servant;  but  re- 
mained with  Mr.  Deeming  on  the  footing  of  a  child 
with  its  parent  This  was  at  all  events  a  question  of 
fact  for  the  sessions  to  decide  upon,  and  they  have  so 
determined  it;  and  unless  that  decision  be  contrary  to 
all  the  evidence,  the  Court  will  not  interfere. 

N  2  Reader 
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1 8 1 7.  Reader  and  Adams,  contra*    The  pauper  continued  to 

— —  live  with  her  reputed  father,  and  do  the  household  work 
qmnst  °  after  the  first  year,  as  she  did  during  the  first,  for  which 
untiofb "  there  was  a  distinct  contract,  and  it  must  thence  be  in- 
Sow.  ferred,  that  she  continued  on  the  terms  of  the  original 
hiring.  There  is  nothing  stated  in  this  case,  to  shew  that 
she  lived  on  different  terms  after  the  first  year,  and  might 
she  not  upon  these  facts,  have  maintained  an  action 
for  her  wages  at  the  end  of  the  second  year  ?  In  this 
case  too,  there  is  not  only  evidence  of  the  service  con* 
tmuing  during  the  second  year,  but  of  its  being  upon 
die  same  terms;  for  the  pauper  at  the  end  of  the  first 
year  received  two  years'  wages,  which  must  be  con- 
sidered as  a  payment  by  anticipation  of  the  second 
year's  wages.  [Bayley  J.  It  is  perfectly  clear,  that 
the  sum  of  fifty  shillings  was  a  gift,  for  she  is  desired  to 
say  nothing  about  it.] 

Lord  Ellenborough  C.  J.  I  cannot  set  the  sessions 
more  right  than  they  have  set  themselves.  They  have 
drawn  the  right  conclusion  from  the  facts  before  them ; 
the  pauper  was  hired  for  a  year,  and  fifty  shillings 
were  paid  to  her;  that  was  paid  with  another  sum,  and 
there  is  no  question  that  the  one  sum  was  paid  as  w&ges 
and  the  other  as  bounty;  it  is  true  that  the  service 
continued  the  same,  but  there  was  not  any  hiring  for 
the  secona  or  any  subsequent  year.  Not  being  able 
to  find  fault  with  the  inference  which  the  sessions  have 
drawn,  I  think  there  is  no  ground  to  disturb  the  order. 
'  Suppose  an  action  had  been  brought  by  this  servant 
for  wages  due  to  her  for  her  service  during  the  second 
year,  and  the  jury  had  done  what  the  sessions  have 
done  here;  the  Court  upon  motion  would  not,  under 

the 
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the  circumstances  of  this  case,  have  granted  a  new  1817. 

trial.    Although  the  service  continued  the  same,  there  ■       ■*• 

*as  not  a  hiring  for  the  second  year,  as  there  was  for  against 

"^frrf-  tant.of 


Sow. 


Bayley  J.  I  think  the  sessions  have  done  perfectly 
right;  where  the  parties  are  not  related,  it  may  fairly 
be  presumed  from  a  continuance  in  the  service,  that 
the  terms  on  which  they  continue  are  the  same  as 
during  the  preceding  year.  But  where  the  relation  of 
father  and  child  subsist,  the  ground  for  that  presump- 
tion fails,  and  here  there  are  a  variety  of  circum- 
stances to  shew  that  there  was  not  any  new  hiring. 
The  parties  were  living  during  the  second  year  upon 
different  terms  from  what  they  lived  during  the  first. 

Abbott  J.  I  think  the  sessions  were  perfectly 
justified  in  deciding  this  case  as  they  have  done,  inas- 
much as  after  the  first  year,  the  pauper  was  living  as. 
a  child  with  her  parent,  and  not  as  a  servant  with  her 
master. 

Holboyd  J.  It  was  the  province  of  the  sessions  to 
draw  their  own  conclusion,  and  I  think  they  have 

drawn  it  rightly. 

Order  of  Sessions  confirmed. 


NS 
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rwiq,  Hennell  against  Charles  Lyon,  Administra* 

Nov,  25th.  ° 

tor,  with  the  Will  annexed,  of  Mary  Lyon, 
deceased. 

Upon  «  plea  of      a  SSUMPSIT  for  goods  sold  by  plaintiff  to  intestate. 

plcnc  admims-      jl\  °  *  r 

travlt,  plaintiff;  Plea,  i .  Non  assumpsit  2.  PJene  administra vit.  At 

io  order  to  shew  .  .    .  . 

assets,  gave  in      the  trial  before  .4 060/I  J.  at  the  Ixmdon  sittings,  plaintiff 

ofawJl  *andPr   having  proved  the  goods  sold,  in  order  to  shew  assets 

TOrti^  {^      in  hand  of  the  defendant  as  administrator,  produced 

an  answ«-r  hy  a    m  examined  copy  of  a  bill,  and  an  answer,  purporting 
person  of  the  '  *  *      r  ° 

same  name,  and   to  be  an  answer  by  Charles  Lyon  to  a  bill  filed  in 

same  character     Chancery  against  him  in  his  character  of  administrator 

as  the  defend 


ant: 


j5^,,a"      of  Mary  Lyon.     The  bill  was  filed  by  Messrs.  MaUby 
that  the  copy      ^^  j  q^  as  weu  on  ^jj.  own  behalf  as  on  that  of  all 

was  admissible, 

and  that  on  ihe   other  creditors,  praying  an  account     The  plaintiff  in 

face  of  it  there       .  .  .  °  .  , 

was  prcsump-      this  action  was  not  a  party  to  that  suit     It  was  ob- 

identity;  the      jected,  that  that  was  insufficient  evidence,  for  it  was  res 

havlng^hewn      *nter  a'*os  acta :  tnat  tne  pl**11^  should  have  produced 
any  arcum-        tne  original  answer,  and  verified  the  hand-writing,  or 

the  prcsump-      he  should  have   shewn    that  this   defendant   was   the 

tion. 

defendant  in  that  suit :  that  in  the  absence  of  such  evi- 
dence there  was  no  proof  of  identity.  The  learned 
Judge,  however,  received  the  evidence,  and  the  jury 
found  a  verdict  for  the  plaintiff.  Walton  having  ob- 
tained a  rule  nisi  for  setting  aside  that  verdict,  and  en- 
tering a  nonsuit, 

Manyat  and  Piatt  shewed  cause.  To  prove  matter 
of  record  or  documents  of  a  public  nature,  it  is  not 
necessary  to  have  the  original  record  or  document,  or, 
where  it  is  signed,  to  verify  the  hand-writing.     In  the 

case 
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case  of  a  parish  register,  as  of  a  marriage,  it  is  not  ne-         181 7- 
cessary  to  produce  the  original,  although  the  parties      hTnnIil 
sign  it;  and  the  same  rule  holds  as  to  the  journals  of        lyon' 
the  House  of  Commons,  and  transfers  of  stock.     If  it 
were  necessary  to  prove  the  hand- writing  of  the  defend- 
ant in  this  case,  it  would  be  equally  so  in  the  case  of  a 
sheriff's  return  to  a  writ ;  yet  that  may  be  proved  by  a 
copy,  and  such  copy  is  constantly  received  without  veri- 
fication of  the  hand-writing.     In  Salter  v.  Turner  (a), 
Sir  A.  McDonald  C-  B.  admitted  an  office  copy  of  an 
answer  to  an  information  filed  in  Chancery  by  the  At- 
torney-General, without  proof  of  the  hand-writing  of 
the  defendant.     So  in  Lady  Dartmouth  v.  Roberts  (ft), 
examined  copies  of  a  bill  in  the  Exchequer,  and  are 
answer  put  in,  not  by  the  defendant  on  the  record,  but 
by  a  former  occupier  of  the  land  which  the  defendant 
then  held,  were  received  in  evidence  at  the  trial  before 
Thomson  B.,  and  this  Court  was  of  opinion  that  they 
were  properly  received.     In  debt  upon  a  recognizance 
of  bail,  or  upon  a  plea  of  judgment  recovered,  the  mere 
production  of  the  record,  or  of  an  examined  copy,  is 
sufficient  without  proof  of  identity ;  it  lies  on  the  other 
side  to  shew  he  is  not  the  same  person.     The  present 
case  is  still  stronger  in  favour  of  the  evidence;  for  here 
the  answer  purports  to  be  by  Charles  Lyon,   admi- 
nistrator of  Mary  Lyon ;  so  that  he  sustains  the  same 
character  in  that  suit  as  he  does  in  the  present  action. 

Walton,  contra.  The  bill  offered  in  evidence  pur- 
ported to  be  filed  by  a  stranger  to  the  present  record ; 
the  proceedings  therefore  at  law  and  in  equity  were  not 

[a)  tCamph.%7.  {b)  i6£«/,334- 

N  4  between 


Lyon. 
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1817*        between  the  same  parties.     The  answer  in  such  case 
— — —        could  only  be  received  as  an  admission,  in  the  same 

HlNNELL  '  .     . 

«£</ffj/         manner  as  letters  are ;  the  original,  therefore,  ought  to 
have  been  produced,  and  the  hand-writing  verified.     In 
Chambers  v.  Robinson  (a),  which  was  au  action  for  a  ma- 
licious prosecution,   the  plaintiff,  to  increase  the  da* 
mage*,  offered  the  office  copy  of  an  affidavit  made  by 
the  defendant  in  Chancery  of  his  being  worth  a  large 
sum  of  money :  Lord  Raymond  refused  to  let  it  be  read, 
and  the  plaintiff  was  obliged  to  send  for  the  original, 
which  was  filed  in  Chancery.     Supposing  the  modern 
practice  of  receiving  copies  of  public  documents  without 
further  proof  to  tjp  well  founded,  there  is   no  reason 
why  such  copies  should  not  be  evidence  in  all  cases;  yet 
it  is  quite  clear  that  they  are  not  receivable  in  crimi- 
nal proceedings :  as  upon  an  indictment  for  perjury,  in 
an  answer  to  a  bill  filed  in  Chancery,  the  original  must 
be  produced,  and  positive  proof  made  by  a  witness  ac- 
quainted with  the  defendant,  that  it  was  sworn  by  him.  In 
the  case  of  old  documents  where  the  parties  are  all  dead, 
it  is  impossible  to  prove  identity ;  but  it  is  not  so  in  mo- 
dern cases,'  where  every  person  concerned  is  capable  of 
giving  the  evidence  required.    It  is  not  sufficient  to  say, 
that  the  description  of  the  defendant  in  the  answer 
tallies  with  that  of  the  defendant  on  this  record ;  for 
until  the  identity  is  proved,  the  Court  cannot  look  into 
the  answer. 

Lord  Ellenborough  C.  J.  The  admission  of  copies 
in  evidence  is  founded  upon  a  principle  of  public  con- 
venience, in  order  that  documents  of  great  moment 

(a)  Bull.N.P.lfr 

should 


Henncll 
against 
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should  not  be  ambulatory,  and  subject  to  the  loss  that  1817. 
would  be  incurred  if  they  were  removable..  The  same 
has  been  laid  down  in  respect  of  proceedings  in  courts, 
not  of  record,  copies  whereof  are  admitted,  though  not  1*Y0N 
strictly  of  a  public  nature.  In  all  these  cases  it  may  be 
laid  down  as  a  general  principle,  that  copies  should  be 
received.  In  this  case,  the  answer  being  a  proceeding 
in  a  court  of  justice,  must  have  been  received  there  in 
the  usual  course,  and  verified  by  the  person  putting  it 
in,  as  the  answer  of  the  person  sustaining  the  character 
which  it  imports  him  to  bear;  and  there  is  no  question 
here,  as  to  that  answer  having  been  put  in  by  a  person 
bearing  that  name  and  character.  But  it  is  said,  that 
the  evidence  wants  a  further  link  to  connect  it  with  the 
defendant,  and  that  it  ought  to  be  shewn  that  the 
Charles  Lyon  in  the  answer  is  the  present  litigant.  I 
do  not  know  any  way  by  which  that  circumstance  can 
be  supplied,  but  by  the  description  in  the  answer  itself, 
which  tallies  in  almost  every  particular.  Still,  however, 
it  may  be  shewn  that  he  is  not  the  satne  person.  The 
question  then  is,  whether  public  convenience  requires 
that  the  proof  should  be  given  by  the  plaintiff  or  die 
defendant ;  and  I  rather  think  that  public  convenience 
is  in  favour  of  the  admissibility  of  this  proof,  giving  the 
other  party  an  opportunity  of  shewing  that  he  was  not 
the  individual  named  in  the  answer.  It  should  be  taken 
as  proof  that  he  is  the  person  named  in  the  answer, 
until  the  contrary  be  shewn.  I  do  not  say  that  it  is 
conclusive,  but  that  it  is  prima  facie  evidence.  I  con- 
fess, however,  that  this  case  forms  a  sort  of  anomaly; 
but  expediency  requires  that  the  evidence  should  be 
admitted:  and  such  appears  to  have  been  the  general 
practice9  except  in  criminal  cases.    Wishing  that  the 

rules 
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18 17.         rules  laid  down  in  the  administration  of  justice  should 

—         accord  with  public  convenience,  I  do  not  feel  inclined 

against         *°  disturb  the  practice,  although  I  do  not  see  clearly 

Lton.         tne  reason  Upon  which  the  distinction  between  civil  and 

criminal  proceedings,   as  to  the  admissibility  of  this 

evidence,  has  obtained. 

Bayley  J.  The  bill  and  answer  being  proceedings 
in  a  court  of  justice,  it  is  of  the  utmost  importance, 
that  the  originals  should  be  preserved ;  and  great  incon- 
venience would  result  if  they  were  moved  about  from 
place  to  place;  and  indeed  they  might  be  wanted  in 
more  than  one  place  at  the  same  time.  On  this 
ground,  therefore,  such  proceedings  arc  provable  by 
examined  copies.  Then  the  question  is,  whether  the 
copy  of  the  answer  in  this  case  was  sufficient,  or 
whether  the  identity  should  not  also  have  been  proved; 
but  I  think  that  it  did  afford  prima  facie  evidence,  to 
shew  that  the  defendant  was  the  same  person.  The 
suit  at  law  is  against  Charles  Lyon  as  the  administrator 
of  Mary  Lyon9  and  the  bill  in  equity  is  against  Charles 
Lyon  as  the  administrator  of  Mary  Lyon.  I  take  it 
for  granted,  the  bill  would  describe  him  by  his  place 
and  addition ;  that  would  also  be  another  circumstance 
to  shew  identity.  Now  it  would  be  impertinent  for 
any  other  person  but  Charles  Lyon  to  put  in  an 
answer  to  such  a  bill.  We  may  therefore  fairly  pre- 
sume, that  the  answer  was  put  in  by  Charles  Lyon, 
and  we  may  fairly  conclude  that  it  was  the  same  Charles 
Lyon,  for  it  was  open  to  the  defendant,  to  have  shewn 
that  there  was  another  Charles  Lyon.  But  in  the 
absence  of  any  such  rebutting  proof,  the  evidence 
given  was  prima  facie  evidence  of  identity,  and  if  that 
is  once  established,  there  is  an  end  of  the  case. 

15  Abbott 
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Abbott  J.    I  entertained  some  doubts  at  the  trial,        1817* 


Hknnkll 


as  to  the  admissibility  of  this  evidence;  but  I  thought 
it  better  to  receive  it,  and  upon  the  discussion  and  the  ^««j/ 
authority  of  Lady  Dartmouth  v.  Roberts,  I  think  the 
evidence  was  properly  received.  It  is  a  general  prin- 
ciple, that  copies  are  receivable  in  such  cases  without 
the  originals,  from  the  great  inconvenience  which 
would  result,  if  the  documents  were  taken  to  different 
places.  There  would  have  been  a  danger  of  loss  from 
such  a  practice,  and  besides,  the  documents  might  be 
wanted  at  different  places  at  the  same  time.  The  ob- 
jection is,  that  the  answer  ought  not  to  have  been  re- 
ceived, because  it  was  not  shewn  that  the  defendant 
putting  in  the  answer  was  the  identical  defendant  on 
this  record ;  but  in  order  to  ascertain  that,  let  us  look 
at  the  pleadings  in  this  and  that  suit.  In  this,  he  is 
sued  as  the  administrator  of  Mary  Lyon,  and  he  does 
not  plead  that  he  is  not  the  administrator ;  he  therefore 
admits  that  to  be  the  character  which  he  sustains. 
Then  we  find  upon  the  proceedings  in  Chancery,  a  bill 
filed  against  Charles  Lyon,  administrator  of  Mary 
Zyon,  and  an  answer  put  in  by  C.  Lyon,  in  that  cha- 
racter :  now  if  the  party  to  the  suit  in  Chancery  is  not 
the  defendant,  then  there  are  two  persons,  each  of 
whom  is  administrator  of  a  Mary  Lyon.  There  is 
nothing  to  shew  two  administrations,  and  it  is  rather 
extraordinary  to  suppose  that  two  persons  of  the  same 
name  should  sustain  the  same  character.  It  is  not  to 
be  presumed  that  there  are  two  persons,  but  the  identity 
is  rather  to  be  presumed,  unless  the  plaintiff  could 
have  shewn  the  coutrary.  In  this  case,  however,  there 
was  no  evidence  given  on  the  part  of  the  defendant, 

to 
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1817*        to  rebut  the  presumption  of  identity;  and  therefore  I 
think  it  was  sufficiently  established. 


Hennell 
against 
Lyon. 


Holroyd  J.  I  am  of  the  same  opinion,  that  the  copy 
of  the  bill  and  answer  was  properly  received.     It  has 
been  holden  from  the  time  of  Holt  C.  J.,  that  where  the 
original  itself  is  evidence,  the  immediate  copy  of  the 
original  is  also  evidence.     In  Hoe  v.  Natliorp  (a),  this 
principle  is  laid  down ;  and  it  is  there  stated,  that  the 
copy  of  a  church  register  and  the  copy  of  a  probate  of 
a  will,  concerning  the  personalty,  is  good  evidence;  but 
that  the  copy  of  a  probate  of  a  will,  as  to  the  realty,  is 
not  evidence,  because  the  probate  itself  is  not  evidence 
in  such  a  case.    That  being  so,  if  the  original  bill  and 
answer  would  be  evidence,  a  copy  would  equally  be  evi- 
dence, without  the  original  bill  and  answer,  so  far  as 
the  original  bill  and  answer  would  be  evidence,  without 
further  proof;  here  I  think  the  original  answer  would 
have  been  evidence ;  the  Court  having  jurisdiction,  it 
must  be  taken  as  the  answer  of  the  person  against 
whom  the  bill  was  filed;  if  received  in  that  court  as 
the  answer  of  the  person  who  was  the  defendant  there, 
then  it  may  be  read  here,  in  order  to  see  whether  it  ap- 
plies to  the  present  case.    If  then  the  original  would 
have  been  evidence,  an  examined  copy  stands  in  the 
same  situation,  according  to  the  authority  in  Lord  Ray- 
mond. Then  how  does  the  question  stand  ?  The  person 
sued  here  is  Charles  Lyon,  sued  as  administrator  of 
Mary  Lyon>  and  the  copy  of  the  answer  shews  that  the 
bill  was  filed  against  Charles  Lyon,  as  administrator  of 
Mary  Lyon.    There  is  therefore  prima  facie  evidence 

12  that 
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that  the  Charles  Lyon  in  that  court  and  in  this,  are  the        1817. 
same  person,  which  is  the  only  identity  wanted.  In        — — 
Cameron  v.  Lightfoot  (a),  in  order  to  prove  some  of  the         against 
&cts,  an  affidavit  made  by  the  defendant  was  given  in  evi- 
dence, without  proof  of  his  hand-writing  or  that  he 
was  sworn  thereto.      That,  indeed,  was  an  affidavit 
filed  in  the  very  court  in  which  the  action  was  tried ; 
but  there  is  no  difference  between  that  case  and  the 
present,  when  you  get  the  length  of  establishing  that 
the  original  answer  put  in  in  another  court,  is  to  be  re- 
ceived here  as  the  answer  of  the  person  whose  answer  it 
purports  to  be.      I  think,  therefore,  that  this  evidence 
;  properly  received. 

Rule  discharged. 

(«)  1  Bloc.  Rep.  1 1 90, 


Ex  parte  Dent.  r«i** 

Nov,  a$th. 

T\f  E.  TAUNTON  moved  that  a  person  resident  in  a  person  who 

•  »ii    has  continued 

the  country,  practising  as  an  attorney,  should  to  practise  it  a 

be  re-admitted  an  attorney  without  giving  a  term's  J^^toS 

notice ;  and  he  grounded  his  application  on  the  feet  *£*  C3^ul*  • 

of  the  applicant  having  instructed  his  agent  in  town  """f*?^1* 

to  take  out  his  certificate,  which  the  latter,  through  in-  without  giving 
advertence,  omitted  to  do,  of  which  the  applicant  not 
bring  aware,  had  continued  to  practise. 

The  Court  granted  the  application,  observing,  that 
there  was  act  any  rule  of  Court  requiring  the  notice ; 
but  it  was  a  term  usually  annexed  to  applications  of  this 
sort;  it  seemed,  however,  reasonable  to  dispense  with  it 

here, 
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1817.        here,  the  party  having  continued  to  practise  uncon- 
sciously, (a) 


Ei  parte 
Dcnt. 


(a)  Ex  parte  Winter. 


(a)  Barnrtvall,  on  a  subsequent  day  in  this  term,  made  a  similar 
application,  in  a  case  where  a  solicitor  had  given  directions  to  bis  clerk 
to  take  out  his  certificate,  and  furnished  him  with  money  for  that 
purpose:  the  latter  had  applied  the  money  to  his  own  use;  and  the 
applicant,  unconscious  that  his  certificate  had  not  been  taken  out, 
continued  to  practise  after  his  former  certificate  had  expired;  and. 
upon  the  authority  of  the  preceding  cass,  the  Court  granted  the  ap- 
plication. 


7nu*r»  The  King  against  The  Sheriff  of  Middlesex, 

in  a  Cause  of  Williams  against  Pennell.  (b) 

Smble,  that'a       in   LAWES  shewed  cause  against  a  rule  which  had 

return  by  the        JJj  .  ° 

sheriff  to  a  bill  been  obtained  by  Holt,  for  setting  aside  an  at- 

stating  that* he  tachment  against  the  sheriff  for  not  .bringing  in  the 
timed*  the  de-  body,  with  costs  for  irregularity ;  on  an  affidavit  stating 
rt^^faniLtf,  ^  the  sheriff>  having  been  ruled  to  return  the  bill  of 
is  sufficient,        Middlesex,  had  returned  "  that  he  did  on  the  18th  day 

without  nam-  *  * 

ing  the  rescuers,  0f  October,  1 8 1 6,  arrest  and  take  the  body  of  the  defend- 
or  stating  them 

to  be  people  of  ant,  and  detain  him,   until  afterwards  he  rescued  him- 

BuTuuTre-  **M  out  °f  the  sheriff's  custody;  and  that  afterwards, 
barest'  to°g  .and  before  the  return  of  &e  precept,  he  was  not  found 
have  taken         fa  jhe  g^j  sheriff's  bailiwick."     He  contended,  that 

place  m  the 

county  was  held  it  was  not  sufficient  to  return,  that  the  party  res- 
to  be  bad. 

cued  himself,   unless  it  was  said  to  be  by  people  of 

the  county,  as  in  Waldo  v.  Lambert  {a);  but  that  the 

[b)  We  were  favoured  with  this  report  by  the  gentlemen  who  ar- 
gued the  case. 

(c)  Cn.  MHz.  868, 

return 
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return   ought  regularly  to  name  the  rescuers,  as  in        1817* 
May  v.  Proby  (a),  so  that  the  plaintiff  might  have  his        — — 
remedy  against  the  rescuers;  although  he  admitted  that         against 
the  sheriff  was  not  bound  to  take  the  posse  comitates     Middlesex. 
with    him    to  execute   mesne  process.     Crompton  v. 
Ward,  (b)     He  admitted  also  that  it  might  be  sufficient 
if  it  was  shewn  by  the  return  how,  and  with  what  force 
the  defendant  rescued  himself,  as  by  presenting  a  pistol 
at  the  sheriff's  officer,  or  by  being  more  than  his  equal 
in  bodily  strength,  or  the  like ;  but  contended  that  where 
nothing  of  that  sort  was  stated,  the  sheriff  was  liable  to 
an   attachment,   for  which   he   cited  the  case  in  W. 
Jon.  20 1.   where  the  sheriff  returned  that  two  women 
rescued  the  defendant  in  his  way  to  prison,  after  being 
arrested  on  a  latitat,  and  the  Court  ordered  that  an  at- 
tachment should  go  against  the  bailiff,  to  examine  if  the 
escape  was  by  fraud  or  not. 

Holty  who  supported  the  rule,  said,  that  Gibbs  C.  J. 
had  held,  in  a  case  of  Fermor  v.  Phitipps,  Easter,  57  G.  3. 
C.  P.,  that  although  it  was  not  enough  for  the  sheriff 
to  say  that  he  rescued  himself,  yet  it  might  be  so,  if 
stated  to  be  with  force  and  arms. 

The  Court  seemed  inclined  to  hold,  that  the  return  in 
this  respect  was  sufficient,  according  to  Com.  Dig.  tit. 
Bescotis.  D.4.  They  intimated  that  an  indictment 
would  be  good,  stating  that  the  defendant  rescued 
himself  with  force  and  arms.  And  Lord  Ellenbo- 
rough  C.  J.  said,  that  the  ground  of  the  decision  in 

(<i)  Cro.  Jac.  419.     1  Roll.  Rep.  289.  440.     3  Buls.  199. 
[b)  x  Stra.  429. 

W.Jon. 
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The  Kino 

against 

The  Sheriff  of 

Middlesex. 


W.Jon.  201.  was  that  the  names  of  the  women  who 
made  the  rescue  were  not  mentioned  in  the  return. 

E.  Laws  then  took  another  objection  to  the  return, 
that  it  did  not  state  that  the  defendant  was  arrested  in 
the  county,  but  only  that  he  rescued  himself  there; 
and  if  the  arrest  was  out  of  the  county,  a  subsequent 
rescue  was  lawful,  and  therefore  no  excuse  to  the  sheriff. 

f.Brev.  203,  204.  217.  226. 


The  Court  will 
set  aside  an 
attachment 
•gainst  the 
sheriff  for  not 
bringing  in  the 
body,  with 
coats,  upon  an 
affidavit  that 
the  plaintiff 
parposelr  pre- 
vented the  de- 
fendant's being 
retaken  after  a 
rescue,  and  that 
the  application 
was  by  the 
sheriff  himself; 
without  nega- 
tiving the  fact 
of  his  having  an 
indemnity. 


Bayley  J.  referred  to  Yelv.  51.  Mo.  422.  pL  585. 
Com.  Dig*  tit  Rescous.  D.  5.,  and 

The  Court  held  this  exception  good;  and  therefore 
discharged  the  rule,  with  costs. 

After  the  above  rule  had  been  discharged,  HoU9  the 
same  day,  obtained  another  rule  in  the  same  cause,  for 
setting  aside  the  attachment  generally,  with  costs,  on  an 
affidavit,  stating  that  the  plaintiff  had  purposely  kept 
the  defendant  out  of  the  way  to  prevent  his  being  re- 
taken by  the  sheriff's  officer,  and  that  the  defendant 
waft  rendered  by  his  bail,  and  that  the  application  was 
made  on  the  part  of  the  sheriff,  and  not  in  collusion 
with  the  defendant. 

E.Lawes  opposed  this  rule,  first,  on  the  ground  that  all 
the  facts  in  the  present  affidavit  existed  at  the  time  of  the 
former  rule,  and  therefore  the  judgment  pronounced  upon 
that  rule  was  conclusive  between  the  parties,  for  which 
he  cited  Lord  Kenyon's  opinion  in  Greathead  v.  Bromley, 
7  T.  it  456.  He  also  contended  on  the  authority  of 
Rex  v.  Sheriff  qf  Middlesex,  3  M.  $S.  299.  that  the  affi- 
davit 
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davit  was  insufficient  for  making  the  rule  absolute,  1817. 

even  on  payment  of  costs,  as  it  did  not  negative  there  — — 

ARC  KlMO 

having  been  an  indemnity  to  the  sheriff  from  the  de-  against 

-     ,         .       .  The  Sheriff  of 

lendant  in  tfae  cause.  Middlesex. 


But  The  Court  held  the  affidavit  in  the  present  case 
equivalent  and  sufficient,  and  therefore  made  the  rule 
absolute  on  payment  of  costs. 


The  King  against  Wqoler.  jST&u 

THE  defendant  on  a  former  day  in  this  term  obtained  In  striking  a 
11  i  .       t-  «.  special  jury,  the 

a  rule  to  shew  cause  "  why  the  list  of  persons  coroner  is  not 

named  by  his  majesty's  coroner  to  form  the  jury  on  the  the  jurors  as 

trial  of  the  information  (filed  against  him  by  the  Attor-  ^£S^ 

ney-General  for  a  libel)  should  not  be  cancelled,  on  the  ***■• bu* i$  to 

*  make  a  selcc- 

ground  of  such  persons  having  been  improperly,  ille-  tion;  and  where 

he  had  made 

gaily,  and  partially  selected  by  the  coroner ;  and  why   such  selection 
the  sheriffs  of  London  should  not  again  attend  tfae  coro-  cw^rcfJid  to 
ner  with  the  books  or  lists  of  persons  qualified  to  serve  S^mro  » * 
on  juries,  for  th6  purpose  of  forty-eight  persons  being  wlcctcd- 
namedj  out  of  whom  a  jury  might  be  formed  for  the 
trial  of  the  issue  joined  upon  the  information.     The  de- 
fendant and  his  solicitor,  Charles  Pearson,  in  their  affi- 
davits in  support  of  the  rule,  stated  that  they  attended 
the  nomination  of  the  forty-eight  persons  at  the  Crown 
Office,  where  the  clerk  of  the  secondary  of  London  hav- 
ing produced  several  books,  litte,  and  papers  purporting 
to  be  the  lists  of  parsons  qualified  to  serve  on  juries 
within  the  city  of  London,  the  coroner  began  to  select 
names  from  the  bodes,  against  which  selection  the  de- 
fendant protested,  as  illegal;  upon  which  the  coroner 
Vol.  I.  O  then 
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1-8 17»  then  turning  his  eyes  from  the  books,  inserted  a  pen 
into  one  of  them,  and  professed  to  take  indifferently  the 
against  names  against  which  the  pen  alighted  in  the  list:  that 
his  pen  however  alighting  upon  the  name  of  22.  Taping 
a  rag-mercbant,  he  at  first  announced  him  as  one  of  the 
jurors,  but  upon  reflection  rejected  him,  and  substituted 
the  name  of  another  person  described  in  the  books  as  a 
wine-merchant,  who  continued  upon  the  list  of  the  forty- 
eight:  that  the  coroner  also  rejected  a  Mr.  William 
Gillman,  a  respectable  banker  in  the  city  of  London, 
and  substituted  in  his  place  Thomas  FelUrms,  who  was 
stated  to  be  a  broker,  extensively  employed  by  govern- 
ment in  the  sale  of  old  stores:  that  the  defendant  In 
tooth  instances  protested  against  such  rejection  and  sub- 
stitution, but  in  vain :  that  the  whole  of  the  forty-eight 
had  not  been  impartially  and  indifferently  chosen,  but 
partially  and  arbitrarily  culled  and  selected  in  a  manner 
likely  to  prejudice  the  defendant  materially  at  his  trial* 
-  It  was  further  stated,  that  the  books  or  lists  produced 
out  of  which  the  forty-eight  names  were  taken,  were  not 
-such  as  the  law  required :  that  by  an  act  of  common 
-council  the  lists  of  persona  qualified  to  serve  on  juries 
in  the  city  of  IxmdoH  were  required  to  be  returned 
from  each  ward  annually  and  signed  by  the  alderman  ; 
that  of  those  lists  some  were  dated  as  far  back  as  1 8 1 2 ; 
•  one  only  had  been  signed  by  the  alderman,  others  by 

the  deputies,  others  by  the  ward  clerk,  and  that  some  of 
them  were  not  even  signed  at  alL 

In  answer  to  this  application,  the  coroner  in  his 
affidavit  stated,  that  at  the  nomination  of  tfcfe  jury,  men- 
tioned in  the  defendant's  affidavits,  a  person,  from  the 
secondary!*  office  attended,  and  brought  with  him  a 
.book  containing  the  names  of  persons  in  the  different 

wards 
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wards  of  London  qualified  to  serve  on  juries;  that  1817* 
either  being  the  book,  or  similar  to  the  one  from 
which  the  special  juries  had  tor  many  years  past  been  against 
selected :  that  he  also  brought  with  him,  lists  contained 
in  separate  books,  purporting  to  be  from  different  wards, 
and  containing  a  general  statement  of  persons  qualified 
to  serve  on  juries :  that  he  the  coroner  then  proceeded  to 
select  a  jury  from  the  separate  lists,  and  not  from  the  book 
formerly  used  for  that  purpose,  and  to  the  use  of  which 
the  defendant  objected :  that  having  been  appointed  to 
this  office  in  July,  1813,  be  was  informed  that  the  usual 
mode  of  nominating  special  juries  in  London,  was  by 
the.  nomination  of  forty-eight  persons  designated  as 
merchants,  in  the  book  returned  by  the  secondaries,  and 
that  the  usual  mode  of  nominating  special  juries  in 
counties,  was  by  the  nomination  of  forty-eight  persons 
designated  as  esquires,  or  other  persons  of  higher 
degree,  in  the  freeholder's  book  returned  by  the  she- 
riff: that  he  had  uniformly  adhered  to  this  practice 
of  nominating  in  counties  at  large,  persons  design- 
ated as  esquires,  or  persons  of  higher  degree,  and  in 
the  city  of  London,  persons  designated  as  merchants 
generally,  or  as  of  some  particular  description  of  mer- 
chants which  appeared  to  him  of  a  respectable  class ; 
and  that  soon  after  his  appointment,  he  adopted  the 
following  as  the  best  mode  of  nominating  the  juries,  ?'.  e. 
he  put  his  pen  between  the  leaves  of  the  book  pro- 
duced to  him  for  that  purpose,  before  he  looked  into  it, 
and  then,  upon  opening  it,  fixed  upon  the  name  of  the 
person  so  designated  as  merchant  or  esquire,  or  other 
person  of  higher  degree,  which  was  nearest  to  his  pen, 
and  nominated  such  person  accordingly :  that  he  began 
to  nominate  the  jury  in  this  cause  as  in  all  others,  by  111- 

O  2  serting 


WOOLER. 


1%  CASES  in  MICHAELMAS  TERM 

1817*  serting  his  pen  between  the  leaves  6f  the  several  books 
t  or  lists,  and  nominating  the  person  (designated  as  a 

qaiast  '  merchant)  nearest  to  whose  name  his  pen  did  fall :  and 
that  having  nominated  one  person  from  one  book 
or  list,  he  then  took  the  next,  and  so  in  succession, 
endeavouring  to  select  a  person  designated  as  a  mer- 
chant, from  each  of  the  books  or  lists :  that  he  fre- 
quently had  occasion  to  look  through  many  pages, 
without  meeting  with  any  person  designated  as  a  mer- 
*  chant,  and  that  in  one  book,  he  did  not  even  find  any 
person  so  designated :  that  then  finding  the  difficulty 
of  fixing  upon  proper  names  in  the  manner  already 
stated,  he  did  after  some  time,  open  the  leaves  of 
the  books  or  lists  indiscriminately,  and  casting  his 
eye  rapidly  over  them,  fixed  on  the  names  of  such 
persons  as  he  casually  and  accidentally  saw  described 
«s  merchants,  and  that  he  did  not  approve  of,  reject, 
or  substitute  the  name  of  any  person,  from  any  motive 
of  partiality,  favour,  or  affection,  or  from  any  view 
whatever,  but  that  of  nominating  those  who  came 
within  the  description  of  persons  from  whom  special 
juries  had  been  usually  nominated:  that  five  months 
having  elapsed  since  the  striking  of  this  jury,  he  did 
not  recollect  the  fact  of  announcing  the  name  of 
Mr.  Taplin,  who  is  a  rag-merchant,  and  substituting  u 
wine-merchant  in  his  place ;  but  that  he  would  not  on 
any  occasion,  have  nominated  a  person  designated  as 
a  rag-merchant,  because  such  designation  would  not, 
according  to  his  judgment,  bring  the  person  so  de- 
scribed, within  the  class  of  persons  from  whom  special 
juries  have  been  usually  selected:  that  according  to 
his  judgment,  a  wine-merchant  was  of  that  class  of 
persons  fit  to  be  returned  upon  special  juries,  and  for 
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that  reason  only  he  nominated  J.  Mean,  of  whom  he  131  jr. 
knew  nothing  except  from  the  books  or  lists  produced  — 
to  him:  that  he  did  not  recollect  haying  announced  ^^ir 
the  name  of  Gillman,  and  afterwards  substituting  that 
of  Fellows,  but  that  he  could  have  no  other  motive  for 
not  nominating  Gillman,  but  that  of  his  being  a  banker, 
and  therefore  in  his  judgment,  not  coming  within  the 
description  of  a  merchant:  that  his  only  motive  for 
nominating  Mr.  Fellcncs  was,  that  he  accidentally 
fixed  upon  his  name  in  the  manner  before  stated, 
and  that  he  was  described  in  the  book  as  a  mer- 
chant: that  he  did  not,  at  the  time  of  the  nomi- 
nation, nor  doe©  he  now,  know  any  thing  respecting 
TapUn,  Gilimattj  Hears,  or  Fellows,  their  character, 
connections,  opinions,  principles,  situation,  or  em- 
ployment; and  that  he  never  received  any  commu- 
nication, directly  or  indirectly,  from  any  person  of 
and  concerning  any  of  them ;  and  that  to  the  best 
of  his  knowledge,  at  the  time  of  the  nomination  of 
the  jury,  he  did  not  know  any  one  of  the  individuals 
composing  the  same;  and  that  be  had  not  received 
any  suggestion  or  communication  whatever  from  any 
person  concerning  them,  or  any  of  them  ;  and  that  no 
motive  of  partiality  induced  him  to  fix  upon  them  in 
preference  to  other  persons  contained  in  the  books  or 
lists;  lind  that  he  nominated  them  impartially,  and  from 
his  accidentally  having  fixed  upon  them  in  the  manner 
before  described,  and  from  believing  them  to  be  of  that 
class  of  persons  from  whom  special  jurors  had  been 
usually  nominated,."  The  practice  of  selecting  in 
counties  esquires,  or  persons  of  higher  degree,  and  in 
London  and  other  cities  merchants,  was  fully  confirmed 
by  Master  Le  Blanc,  and  Mr.  Barlow,  the  secondary  of 
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1817.        the  Crown  Office.     Mr.  Collingridge,  the  secondary  of 

London,  in  his  affidavit  stated,  that  he  had  been  in  the 

against  secondary's  office  twenty-two  years,  and  during  all  that 
time  in  the  constant  habit  of  making  returns  of  grand 
and  petit  jurors :  that  he  never  had  any  such  lists  as 
were  mentioned  in  the  defendant's  affidavits ;  and  that 
until  lately  he  had  never  heard  of  the  acts  of  com- 
mon council  there  referred  to :  that  the  practice  usually 
adopted  was,  to  apply  to  the  deputies  of  the  wards  to 
send  the  return  of  all  the  inhabitants  fit  to  serve  on 
juries  within  their  respective  wards,  (it  coming  to  each 
ward  to  serve  on  juries  about  once  in  three  years,)  and 
from  the  books  so  returned  to  make  returns  of  the 
grand  and  petit  jury :  and  that  at  the  time  appointed  for 
the  nomination  of  this  jury,  he  sent  the  books  returned 
by  the  deputies  of  each  ward  respectively,  together  with 
a  book  which  had  before  been  generally  used  in  nomi- 
nating special  juries. 

Tne  Attorney-General  now  shewed  cause ;  and  after 
stating  that  the  affidavits  which  had  just  been  read  con- 
tained so  full  and  so  distinct  a  disavowal  of  every  im- 
proper motive  in  the  officer  of  the  Court,  that  the  charge 
of  partiality  must  be  considered  as  completely  answered ; 
he  proceeded  to  argue,  that  this  mode  of  striking 
the  jury  was  not  illegal;  whether  the  books  were  irre- 
gularly made  up  or  not  is  immaterial  upon  this  motion, 
the  ground  of  which  is,  that  the  jurors  have  been  ille- 
gally selected  by  the  coroner :  he  was  bound,  however, 
to  take  the  names  from  the  lists  presented  by  the  sheriff; 
if  those  lists  be  improperly  made  out,  the  latter  alone 
is  responsible  for  his  neglect.  But  the  material  ques- 
tion intended   to  be  discussed  upon  this  motion  is, 

whether 
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whether  the  coroner  was  justified  in  making  a  selection,  ]  8 1  fc 
or  whether  be  was  not  bound  to  take  the  names  in  the  — 
order  in  which  they  occurred  upon  the  books  of  the  against 
sheriff  In  ordinary  cases  the  sheri$  out  of  the  lists-  Wo01-"- 
returned  to  him  by  the  several  constables  and  tithing- 
men,  containing  the  names  of  persons  qualified  to  serve 
on  juries,  selects  the  panel  out  of  which  the  petit  jury 
is  formed;  and  it  might  as  well  be  said,  that  in  that 
case  the  sheriff  should  take  the  names  as  they  occur 
upon  those  lists,  as  that  the  officer  of  the  Court  should 
take  them  in  the  order  they  occur  upon  the  lists  re* 
turned  by  the  sheriff.  Special  juries  were  first  intro- 
duced upon  trials  at  bar,  and  in  causes  of  great  conse- 
quence; but  it  being  doubted  in  other  cases  whether 
this  could  be  done  without  consent,  the  statute  of  the 
3d  G.  2.  c.  25.  *.  15.  enacted,  that  the  Court  might, 
on  motion,  order  a  jury  to  be  struck  before  the  proper 
officer  of  the  Court  for  the  trial  of  any  issue  in  such  a 
manner  as  special  juries  had  been  usually  struck  upon 
trials  at  bar ;  and  by  1 7th  section,  the  sheriff  is  di- 
rected to  bring  the  lists  of  persons  qualified  to  serve  on 
juries,  and  the  jnrors  are  to  be  taken  out  of  such  lists* 
Hie  Court  therefore  by  this  statute  was  empowered  to 
order  the  jury  to  be  struck,  as  had  been  usual  upon 
trials  at  bar.  Then  what  had  been  that  practice  before 
the  statute  ?  For  whatever  that  was,  was  to  be  the 
rule  followed  by  the  Court  in  ordering,  and  the  officer  in 
striking,  a  speciaFjury,  In  Lilly's  Prac.  Reg.  155.  a. 
23  Car.  2.  B.  R.,  it  is  stated  that  upon  motion  and 
affidavit  that  the  cause  to  be  tried  at  the  bar  is  of  very 
great  consequence,  the  Court  will,  if  they  see  cause, 
make  a  rule  for  the  secondary  to  name  forty-eight  free- 
holders. And  by  a  rule  of  Trinity  term,  8  FT.  3*  it 
O  4  was. 
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1817*        was  ordered,  that  upon  every  reference  by  the  Court  to 
—— —        the  secondary  to  return  any  jury,  or  to  name  forty-eight' 

The  KlNO'  ^ 

against        sufficient  persons  to  try  any  issue  at  bar,  if  the  attorney 
on  one  side  shall  make  default  to  attend  at  the  time  ap- 
pointed for  the  naming  of  the  jurors,  &c,  in  sueh  cas6 
the  secondary  shall  name  the  jury  aforesaid,  and  shall 
strike  out  twelve  on  behalf  of  each  party,  and  the  rent 
shall  be  returned  to  try  the  issue*    This  is  abundant 
authority  that  the  practice  then  was  for  the  officer  to 
name  the  jury :  he  is  in  feet  in  this  very  case,  as  in  all 
others,  directed  to  name  the  jury,  and  if  the  fault  be  any 
where*  it  is  in  the  Court  who  made,  and  not  in  the 
officer  who  executed  the  order.    But  the  order  itself  is 
perfectly  legal;  and  if  he  k  therefore  to  name,  he  must 
exercise  a  judgment  on  the  subject*     He  is  not  to  take 
indiscriminately  the  names  as  they  occur  on  the  books* 
Such  a  practice  would  defeat  the  very  object  of  the 
rule*  L  e.  the  obtaining  such  individuals  as  from  their 
education  and  intelligence  were  calculated  to  decide  pro- 
perly on  questions  of  difficulty.  The  lists  furnished  by  the 
sheriff  contain  the  names  of  persons  of  various  ranks  and 
degrees  of  education  qualified  to  serve  on  juries;  and 
if  they  were  to  be  taken  indiscriminately,  it  might  hap- 
pen that  the  most  igaorant  and  incompetent  might  be 
chosen  to  try  a  most  momentous  and  difficult  issue.     It 
follows,  therefore,  from  the  terms  of  the  act  of  parlia- 
ment, the  uniform  practice  of  the  Court,  and  the  nature 
and  object  of  the  rule  itself,  that  the  bounden  duty  of 
the  master  is  to  name  and  appoint  such  persons  as  from 
their  condition  are  m  his  judgment  most  fit  to  dis- 
charge the  duties  of  a  juryman  in  causes  of  moment  and 
difficulty.     He  has  executed  his  duty  in  this  instance 
by  rejecting  a  rag-merchant,  whom,  from  bis  descrip- 
tion, 
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tioti,  (judging  from  general  character)  he  deemed  not  to  1817* 

be  a  person  likely  to  posses*  the  degree  of  knowledge  " 

requisite  for  a  special  juryman.     Adopting  the  invar*-  against 


able  practice,'  he  has  also  rejected  a  banker,  as  not 
coining  within  the  description  of  a  merchant:  he  haa 
fairly  and  honestly  exercised  his  judgment  in  these  in- 
stances, as  he  had  a  right  to  do;  and  this  rule  most 
therefore  be  discharged. 

Tki  Defendant  in  person  contended,  that  the  coroner 
had  no  right  to  select  the  jury,  but  was  bound  at  ill 
erects  to  take  fairly  as  they  occurred,  the  names  of  aU 
such  as  usually  served  on  special  juries  ;  that  he  had 
no  right  therefore  to  reject  JR.  Taplin,  who  was  a  met* 
chant,  and  substitute  another.  And  assuming  that 
commercial  knowledge  is  a  requisite  qualification  for 
a  special  juryman  in  London,  a  banker  from  the  nature 
and  the  extent  of  his  dealings^  k  as  fully  qualified  in 
that  respect  as  any  merchant,  to  decide  upon  questions 
of  difficulty:  the  term  merchant  in  its  larger  sense, 
comprehends  every  species  of  person  engaged  in  trade* 
As  to  the  charge  of  partiality,  the  facts  were  before  the 
Court,  and  they  were  to  decide  whether  that  was  made 
out  or  not.  It  was  of  the  utmost  importance,  that 
the  administration  of  justice  should  be  free  from  every 
ground  of  suspicion.  In  questions  between  individuals, 
the  mode  (as  practised)  of  striking  special  juries,  is  of 
little  consequence,  but  where  the  crown  and  a  subject 
are  the  litigant  parties,  it  is  of  the  utmost  moment  that 
the  jury  should  not  be  arbitrarily  selected  by  a  pubUs 
officer  deriving  bia  appointment  indirectly  from  the 
crown. 

Lord 
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not  to  copy,  nor  to  take  the  names  in  sequence  as  they 
stand  upon  the  page ;  that  would  not  accomplish  the 
4  mm?  °  design  of  the  legislature  and  the  Court ;  that  would  not 
secure  a  special  jury.  The  situations,  habits,  and  edu- 
cation of  men  vary :  he  is  to  nominate ;  and  the  very 
word  implies  that  he  is  to  exercise  a  judgment  upon  the 
subject :  the  mode  in  which  the  coroner  proceeded,  was 
by  putting  his  pen  into  the  book,  and  taking  the  name 
nearest  his  pen,  of  the  person  coming  within  the  de- 
scription of  a  merchant:  the  law  does  not  absolutely  re- 
quire that  the  jurors  shall  be  merchants,  but  the  practice 
certainly  has  been  within  the  city  of  London  to  take 
such  only  as  came  within  that  description,  and  in 
counties,  those  who  come  within  the  description  of 
esquires  or  persons  of  higher  degree :  that  has  been  the 
mode  in  which  the  officers  have  at  all  times  excercised 
their  judgment  as  to  the  class  from  which  special  jurors 
are  to  be  selected;  and  the  conduct  of  the  officer  would 
have  been  liable  to  exception,  if  he  had  departed  from 
that  practice  in  this  instance ;  but  it  is  said,  that  he  has 
rejected  a  rag-merchant,  and  substituted  in  his  place  a 
wine-merchant  I  am  of  opinion,  that  if  he  did  this  in 
the  honest  exercise  of  his  judgment  with  a  view  of  ob- 
taining competent  special  jurors,  he  did  only  what  was 
his  duty  :  if  he  were  even  mistaken  in  this  instance,  he 
is  not  to  blame,  if  this  rag-merchant  were  of  all  men 
the, most  enlightened,  and  the  best  informed,  and  the 
master  had  taken  another  in  his  place  less  competent,  it 
was  an  error  in  judgment,  but  no  crime:  I,  however, 
think  that  the  officer,  in  rejecting  the  rag-merchant,  ex- 
ercised a  sound  discretion ;  for  though  the  individual 
might  possibly  be  a  person  of  the  best  education  and 
greatest  intelligence,  yet  his  description  does  not  certainly 
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denote  that  class  of  persons,  where  those  qualities  are  1817. 
generally  found ;  the  description  of  a  wine-merchant,  — — 
generally  marks  a  person  of  a  higher  rank  in  society.  agama 
Upon  the  question  therefore  of  legality,  I  am  of  opi- 
nion, that  the  coroner  had  a  right  to  select  fairly  and 
honestly  with  a  view  to  attain  the  object  of  the  rule, 
persons  who  in  his  judgment,  were,  from  their  better 
education  and  superior  intelligence,  calculated  to  de- 
cide upon  questions  of  difficulty.  It  remains  only  to 
be  considered,  whether  he  acted  partially:  if  he  had 
selected  any  person  from  personal  preference  or  any 
undue  motive,  it  would  be  a  corrupt  exercise  of  his 
functions ;  he  appears  however  to  have  been  guided  by 
the  most  correct  and  sacred  sense  of  duty:  in  his 
affidavit  he  disavows  all  motives  of  corruption,  and  all 
knowledge  that  could  possibly  influence  a  corrupt  man, 
or  enable  him  to  serve  the  purposes  of  corruption ; 
he  has  most  completely  and  absolutely  exculpated  him- 
self, not  only  from  the  fact  of  corruption,  but  from 
every  imputation  that  ingenuity  could  suggest  against 
his  integrity :,  and  every  person  giving  the  least  atten- 
tion to  the  affidavits  must  feel  convinced  that  he  has 
not  only  acted  in  the  incorrupt  and  most  impartial 
discharge  of  his  duty,  but  that  he  has  most  studiously 
proceeded  so  as  to  avoid  imputation  of  any  sort :  he 
certainly  is  much  indebted  to  the  defendant  for  making 
this  application,  and  thus  affording  him  the  opportunity 
of  full  exculpation.  I  cannot  conclude  without  saying, 
that  it  is  most  gratifying  to  the  Court,  and  most  impor- 
tant to  the  public,  to  know  that  the  duties  of  officers 
connected  with  the  administration  of  justice,  are  dis- 
charged with  so  much  integrity  and  such  laborious 
industry. 

Bayley 


WOOLER. 
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1817-  Bayley  J.     I  am  of  the  same  opinion.     Three  ob* 

—        jections  have  been  made  by  the  defendant     First,  that 

The  Kino         _  _  .   _  .  __         ,    ^ 

againu         the  master  has  no  right  to  nominate :    secondly,   that 

the  books  from  which  the  names  were  taken,  were  im- 
properly made  ont;  and,  thirdly,  that  the  officer  par- 
tially and  corruptly  discharged  his  functions*  With 
respect  to  common  juries,  the  power  of  selecting  the 
panel  belongs  to  the  sheriff;  and  before  the  statute  of 
3  G.  2.  c.  25.  it  had  been  usual  in  cases  of  great  conse- 
quence to  have  the  jury  named  by  the  master  from  the 
lists  returned  by  the  sheriff.  The  object  of  the  Court 
was,  to  have  the  assistance  of  persons  of  superior  capa- 
city and  knowledge  in  the  decision  of  difficult  matters  of 
fact;  and  the  officer  of  the  court,  with  a  view  to  attain 
that  object,  must  have  selected  the  names  of  persons  from 
those  stations  and  ranks  in  society  where  such  qualities 
are  usually  found.  If  the  officer  were  bound  to  take  the 
first  forty-eight  names  that  occurred  on  the  opening  of 
the  book,  would  the  object  of  the  Court  be  attained? 
It  dearly  would  not ;  and  unless,  therefore,  there  were 
some  mode  of  distinguishing  by  the  description  annexed 
to  the  persons  returned  in  the  sheriff's  books,  those  per- 
sons likely  to  possess  the  qualities  required  in  a  special 
juryman,  that  purpose  could  not  be  answered.  The 
distinction  very  properly  fixed  upon,  is  that  of  esquire 
in  counties,  and  of  merchant  in  cities:  it  has  been 
from  the  earliest  time  acted  upon,  as  to  the  class  of 
persons  from  whom  the  selection  is  to  be  made.  The 
statute  3  G.  2.  c.  25.  directs  special  juries  to  be  struck, 
as  the  practice,  before  the  statute  had  prevailed,  with 
respect  to  trials  at  bar.  That  clearly  was  for  the  offi- 
oer  to  name  the  jury ;  and  if  he  had  named  or  selected 
the  whole  forty-eight  fairly  and  honestly,  solely  with  a 

view 
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of  selecting  persons,  in  his  judgment,  fit  for  the  1817* 
discharge  of  the  duties  required,  I  think  he  was  fully  — 
authorized  so  to  do.  Then  as  to  the  charge  of  par-  rgmau 
tiality,   that  is  roost  completely  and  satisfactorily  an-  <""•"' 

swered :  to  avoid  any  imputation  of  that  sort,  the  officer 
adopts  the  mode  stated  in  the  affidavit.  These  lists 
contain  the  names  of  all  persons  entitled  to  serve  upon 
any  juries ;  and  of  course  many  not  fit  to  serve  on  special 
juries,  where  superior  capacity  and  knowledge  is  re- 
quired ;  the  officer  therefore  prescribed  to  himself  a  rule 
of  selection,  (which  he  was  not  bound  to  do)  that  he 
he  might  be  considered  to  act  with  the  utmost  impar- 
tiality :  he  rejects  TapUn^  because,  from  his  description, 
he  did  not  conceive  him  likely  to  possess  the  intelli- 
gence required  in  a  special  juryman ;  and  another  as 
not  coming  within  that  description,  from  which  special 
jurymen  in  London  had  always  been  taken,  and 
he  substitutes  others,  in  his  judgment,  more  likely  to 
possess  the  qualities  required  in  that  character ;  an4 
this  is  done  without  any  improper  motive  on  his  party 
and  without  any  knowledge  of  the  circumstances  of  the 
persons  rejected  or  substituted.  I  am  therefore  of  opi- 
nion, that  the  officer  of  the  court  has  not  acted  illegally, 
corruptly,  or  partially,  and  that  this  rule  ought  to  be 
discharged. 

Abbott  J.  I  am  also  of  opinion  that  this  rule 
ought  to  be  discharged.  The  question  is  one  of  great 
importance  to  the  public,  as  it  relates  to  the  trial  by 
jury,  which  has  ever  been  justly  considered  one  of 
the  most  inestimable  privileges  of  a  British  subject. 
The  rule  was  granted,  on  the  ground  of  its  being  im- 
puted to  the  officer,  that  he  had  acted  improperly, 

illegally, 


WQOLCK. 
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1 81 7.        illegally,  and  partially.     On  consideration  of  theaffr* 
-  davits  on  both  sides,  I  am  of  opinion,  that  tbe  officer 

The  fCiNo 

against  has  acted  properly,  legally,  and  impartially.  By  the 
rrie  of  tbe  Court  itself,  the  officer  is  required  to  name 
the  forty-eight;  in  ordinary  oases,  the  sheriff  nomi- 
nates the  panel,  and  the  jurors  composing  the  same, 
are  persons  selected  by  the  sheriff.  By  this  statute, 
that  power  of  nomination  which  belonged  to  the  sheriff 
in  common  cases,  is  vested  in  the  officer  of  the  Court; 
and  these  officers  before  and  since  the  statute,  have 
been  in  the  constant  habit  of  selecting  for  special 
juries,  persons  coming  within  the  description  of  esquires 
or  merchants;  and  if  this  had  been  a  question  now 
agitated  for  the  first  time,  I  do  not  know  that  any 
better  mode  of  discrimination  could  be  pointed  out 
It  is  said,  however,  that  the  master  has  departed  from 
this  mode,  and  from  an  undue  preference,  has  selected 
some  and  substituted  others:  that  he  was  influenced 
by  any  improper  motive,  he  has  most  distinctly  and 
unequivocally  denied:  it  is  true,  that  he  rejected  a 
person  described  as  a  rag-merchant,  as  not  coming 
within  that  class  of  persons  whom  he  thought  likely  to 
afibrd  the  degree  of  knowledge  and  intelligence  requi- 
site to  enable  a  man  to  discharge  the  duties  of  a  special 
juryman.  And  although  an  individual  of  that  class 
may  possess  those  qualities  in  an  eminent  degree,  yet 
the  officer  of  the  Court,  judging  only  from  bis  general 
experience,  may  fairly  have  drawn  a  conclusion,  that 
superior  knowledge  was  not  generally  to  be  found 
in  that  description  of  persons,  and  he  then  had  a  right 
to  exercise  his  judgment  accordingly;  so  he  rejected 
another  person  who  was  described  as  a  banker,  he  not 
coming  within  the  description  of  merchants  from  "which 

class 
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class  it  has  been  usual  to  select  special  juries  in  London.         1817* 
It  was  objected,  that  be  substituted  a  person  who  was        . 
employed  by  government  in  the  sale  of  stores ;  but  he         al°**a 

WOOLKJU 

swears  moat  positively,  thai  he  knew  nothing  of  the 
circumstances  of  that  person,  and  that  he  selected  him 
as  being  the  next  person  against  whom  his  pen  fell  in 
the  book.  On  the  whole,  I  think  that  the  conduct  of 
the  coroner  has  been  legal  and  most  impartial,  and  that 
this  rule  should  be  discharged. 

Holroyo  J.  After  what  has  already  fallen  from 
the  Court,  I  shall  content  myself  with  saying,  that  the 
charge  of  impropriety,  illegality,  and  partiality,  is  com- 
pletely answered ;  and  that  the  result  of  the  affidavits 
is,  that  this  conduct  of  the  coroner  has  been  most 
proper,  legal,  and  free  from  all  partiality  whatever. 

Rule  discharged*. 


The  King  against  Jonas  Jones.  mZ¥& 

r* AMP  BELL*  on  a  former  day,  moved  that  the  where  the 

prisoner,  who  had  been  committed  by  the  coroner  that*  prisoner 

of  Monmouthshire  to  the  county  gaol,,  on  a  charge  of  bafied  forfe- 

manslaughter,  might  be  bailed  by  a  magistrate  of  that  in^l^todeJVa 

county.      He  produced  affidavits,   shewing  that  the  the  expence  of 

.  being  brought 

deceased  had  been  killed  by  falling  in  a  fight  which  to  Westminster 

he  himself  had  provoked;  and  that  the  prisoner,  from  pose,the>UwM 

poverty,  was  unable  to  defray  the  expence  of  being  fhew  ^m/wby 

foovght  10  Westminster  to  be  bailed  by  the  Court  beba^dbVl 

For  the  form  of  the  application,  he  cited  a  precedent  ™Khtntcia 

tr  r' "     ■  the  country, 

in  the  lothof  G.  3*  to  be  found  in  the  Crown-office,  with  a  certiorari 

in  which  this  mode  of  proceeding  had  been  adopted.  depositions ' 

Vol.1.  P.  The  **«*•-■ 
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The  Kino 
against 

JONES. 


The  Court  said,  that  without  an  affidavit  of  the 
poverty  of  the  prisoner,  they  would  not  dispense  with 
his  being  personally  brought  before  them;  but  under 
the  circumstances  of  the  case,  they  granted  a  rule  to 
shew  cause,  (to  be  served  upon  the  next  of  kin  of  the 
deceased,  and  the  coroner,)  why  he  should  not  be  ad- 
mitted to  bail  by  a  magistrate  of  the  county  of  Mon- 
mouth, with  a  certiorari  to  the  coroner  to  return  the 
depositions. 

And  now,  upon  an  affidavit  of  service,  and  the  de- 
positions being  returned  and  read  in  Court, 

The  rule  was  made  absolute. 


Thursday, 
Nov.  27th. 

Where  an  order 
of  removal  was 
served  on  the 
appellant- 
parish  on  Satur- 
day, and  the 
sessions  were 
h olden  on  the 
following  Tues- 
day, and  the 
appellant  - 
parish  was 
thirty-seven 
miles  from  the 
place  where  the 
sessions  were 
holder),  but 
there  was  no 
appeal  to  those 
sessions,  and  the 
justices  refused 
to  receive  the 
appeal  at  the 
next  sessions, 
the  Court 
granted  a  man- 
damus. 


The  King  against  The  Justices  of  Essex. 

A  RULE  had  been  obtained  on  a  former  day,  calling 
upon  the  defendants  to  shew  cause  why  a  manda- 
mus should  not  issue,  commanding  them  to  receive  and 
hear  an  appeal  against  an  order  of  removal,  by  which 
a  pauper  was  removed  from  the  parish  of  Tolleshunt 
'Knights,  in  the  county  of  Essex,  to  the  parish  of  Wash- 
brook,  in  the  county  of  Suffolk.  Upon  shewing  cause 
against  the  above  rule,  the  following  facts  appeared 
upon  the  affidavits. 

The  order  was  made  on  Tuesday  the  8th  July,  1817, 
and  was  served  about  twelve  o'clock  on  the  following 
Saturday,  The  distance  between  the  respondent  and 
appellant  parishes  was  twenty-four  miles,  and  the  appel- 
lant parish  was  thirty-seven  miles  distant  from  Chelms- 
ford, where  the  sessions  were  held  on  the  Tuesday 
following,  and  lasted  four  days ;  and  by  the  practice  of 
that  sessions,  a  motion  to  enter  and  respite  the  appeal 
might  have  been  made  at  any  time  during  the  sessions. 

The 
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The  parish  not  having  appealed  at  the  July  sessions,  >        18 1 7- 

the  justices  refused  to  receive  the  appeal  at  the  Michael-        

mas  sessions,  on  the  ground  that  that  was  not  the  next         a^mu 

.  .  .  ,  .         ,  .  n     -  The  Justices  of 

quarter  sessions  within   the  meaning  of  the  statute         kssex. 
13  &  14  Can  2.  c.  12.  s.  2. 

Jessopp  and  Kelly  now  shewed  cause  against  the  rule, 
and  argued  that  the  July  sessions  were  the  next  sessions 
at  which  the  appeal  ought  to  have  been  entered.  The 
order  of  removal  was  served  on  the  Saturday,  so  that 
the  appellants  had  more  than  two  days  before  the  com- 
mencement of  the  sessions  to  enter  their  appeal.  They 
cited  Bex  v.  The  Justices  of  Herefordshire  (a),  in  which 
the  order  of  removal  was  made  on  the  Friday,  the  pauper 
actually  removed  on  the  Saturday,and  the  sessions  holden 
on  the  Tuesday  following.  The  Court  there  held,  that 
a  parish  twenty  miles  distant  were  bound  to  appeal 
to  those  sessions,  and  could  not  be  heard  at  the  following 
sessions.  That  case  is  directly  in  point.  Sunday  was 
one  of  the  intervening  days  in  that  case,  as  well  as  this; 
and  it  is  worthy  of  observation,  that  the  43  d  Eliz.  c.  2. 
5.  2.  expressly  directs  the  overseers  to  meet  upon  a 
Sunday  upon  the  subject  of  the  poor.  But  at  all  events 
the  appellant  ought  to  have  entered  and  respited  the 
appeal. 

Lord  Ellenborough  C.  J.  The  stat  13  &  14  Car.  2* 
certainly  directs  the  appeal  to  be  at  the  next  quarter 
sessions,  but  that  must  mean  the  next  practicable 
sessions.  The  parish  officers  must  have  a  reasonable 
time  allowed  them  to  make  the  necessary  inquiries,  that 
they  may  judge  of  the  propriety  of  appealing  or  not. 
The  notice  here  is  served  on  the' Saturday.     I  am  of 

{a)  3  T.  *.  504. 

P  2  opinion 
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1817*  opinion  tbat  they  are  not  bound  to  devote  Sunday  to 
such  a  purpose.  They  have  then  only  one  entire  day, 
qmnit  u  e.  the  Monday,  to  get  the  necessary  information,  and 
Essex.  to  consider  whether  they  will  appeal  or  not,  and  that  in 
my  judgment  is  not  sufficient.  It  has  been  said,  that 
although  the  appeal  could  not  have  been  heard  at  those 
sessions,  still  that  it  ought  to  have  been  entered  and 
respited :  but  that  would  only  be  incurring  a  useless 
expence,  without  conferring  any  benefit  on  cither  party, 
and  was  therefore  quite  unnecessary. 

Rule  absolute,  (a) 

Nolan,  Knox,  and   Watford,  were  to  have  argued  in 
support  of  the  rule. 

[a)  Sec  R.  ▼.  Justicts  of  Southampton,  B.  R.  Trin.  57  G.  3. 


Ato?i8th.  Thackray  against  Harris. 

The  defendant    HPIJ£  defendant  had  been  arrested  on  a  special  capias, 

hiving  put  in         X  §  . 

and  perfected  rand  had  put  in  and  perfected  bail.     In  Easter  term 

hail,  a  ca.sa.  was  1     1       1  -i  1 

lodged  and  re-  1 8 1 7,  a  ca.  sa.  was  lodged,  and  returned  non  est  in- 
inventus,  and  ventus,  in  order  to  fix  the  bail,  against  whom  proceed- 
FilTnad1  ?  alnst  *n8s  were  commenced  by  scire  facias  in  Trinity  term ; 

the  bail,  they      fcut  before  the  quarto  die  post  of  die  second  sci.  fa.  the 

rendered  the  *  m         ^ 

principal  in         bail  rendered  the  principal.     In  Trinity  vacation  the 

defendant  was     defendant  applied  to  be  bailed,  on  the  ground  that  as 

agthianddis-     he  had  npt  been  charged  in  execution  he  was  still  in 

thatfiCrl>ceed-,d    custocty  on  me*ne  process;  and  having  put  in  fresh  bail, 

ings  could  not  he  was  discharged  out  of  custody*  In  the  present  -Mr- 
be  had  against  . 

the  last  bail        chaelmas  term  proceedings  were  commenced  by  sci.  fa. 

without  taking  .  1       /.      ,     ,     .,         .  1  ,  .  ,    ,    , 

out  a  fresh         against  the  fresh  bail,   without  taking  out  and  lodg- 

ca,u'  ing   a  new   ca.  sa.;    and  on   this  ground   F.  Pollock 

moved  to  set  aside  the  proceedings  against  the  bail 

for  irregularity. 

Liltlcdale 


Hauris. 
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UtUedale  shewed  cause,  and  contended  that  as  the        181/* 
defendant  was  in  custody,  the  second  set  of  bail  must        — 

\  i  r      ii      i  •  T  TiiACKRAY 

be  presumed  to  know  of  %all  the  previous  proceedings  against 
that  had  taken  place  against  him,  and  that  a  ca.  sa.  had 
israed;  that  they  could  dot  contend  that  every  thing 
ought  to  be  done  over  again,  which  was  requisite  as 
against  the  first  set  of  bail,  because  in  that  case  they 
might  as  well  say  that  a  fresh  judgment  ought  to  be 
obtained.  But  the  second  set  of  bail  having  become  so 
at  a  period  of  the  cause  when  it  was  impossible  that  the 
terms  of  the  usual  recognizance,  which  requires  judg- 
ment to  be  obtained,  could  be  complied  with,  the  bail 
must  take  the  defendant  as  they  found  him,  i.  e.  with 
both  a  judgment  obtained  and  a  ca.  sa.  lodged  against 
him,  and  that  they  could  not  require  any  further  pro- 
ceedings to  be  taken  as  far  as  related  to  the  defendant, 
and  that  it  was  sufficient  if  the  usual  scire  facias  issued 
against  themselves;  and  that  therefore  the  proceedings 
were  regular.     But 

The  Court,  although  doubting  whether  the  defend- 
ant was  entitled  to  be  bailed  after  a  ca.  sa.  had  issued, 
thought  that)  as  it  did  not  appear  that  the  Judge,  when 
he  admitted  the  defendant  to  bail,  or  that  the  bail 
themselves,  knew  that  a  ca.  sa.  had  issued,  the  defend- 
ant, when  bailed,  was  liberated  on  the  usual  terms 
to  the  bail  after  judgment,  which  were,  that  a  ca.  sa., 
as  well  as  scire  facias,  should  issue,  and  that  the  bail 
were  entitled  to  notice  by  means  of  a  fresh  ca.  sa& ; 
and  therefore  made  the  rule  absolute,  but  without  costs, 
*«  the  point  was  quite  new. 
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1817. 


Friday,  Van  Sandau  against ,  one,  &c; 

Bond  condition-  HP  HIS  was  ail  action  brought  on  a  bond  in  the' penal 
mcntofiprin-  sum  of  ten  thousand  pounds,  conditioned  for  the 

cipal  sum  in  the 


vear 


182c  with  payment  of  five  thousand  two  hundred  and  fifty  pounds. 


» half-  on  ^e  29^  °^Sep^em^er9  l  %20>  w*tn  interest  in  the  mean 


interest  in  the 

mean  time  I 

yearly ;  an         time  payable  half-yearly.    The  breach  was  the  non-pay  •* 

action  having  r  J  "      .  . 

been  brought      ment  of  half  a  year's  interest  which  became  due  on  the 

for  the  penalty  . 

upon  a  breach  29th  of  Septerr.oer,  1 8 1 7.   It  appeared  that  the  plaintiff  s 

in  non-payment  attorneys,  on  the  1st  and  3d  of  October,  had  written  to  the 

rnte^s^oiTthe  defendant  for  the  payment  of  this  interest,  but  not  having 

*9th  5tf '• x  8 1 7i  received  any  answer,  they  had  filed  the  present  bill  against 

fused  to  stay  the  defendant  early  in  this  term.  The  defendant  took  out 

beforejudgment  a  summons  before  Bayley  J.    to  stay  proceedings  on 

the^ercst^ue  payment  of  the  interest  due  and  costs.     On  the  case 

though'the  non-  coming  on  to  be  heard  before  the  learned  Judge,  it 

payment  of  the  app€ared  that  the  defendant  had  quitted  London  on  the 

interest  was  rr  * 

oaring  to  a  slip.  27th  of  September,  having  left  with  an  agent  two  bills 
of  exchange,  with  directions  to  get  them  discounted, 
and  to  apply  a  part  of  the  produce  to  the  discharge  of 
this  interest  in  question :  that  the  defendant  did  not 
return  to  Ixmdon  until  the  end  of  the  month  of  October, 
when  he  found  that  his  agent  had  failed  to  get  the  bills 
discounted,  and  had  not  paid  the  interest :  that  the  de- 
fendant, on  the  5th  of  November,  tendered  to  the  plain- 
tiff's attorneys  a  check  on  the  bank  of  England,  in 
whose  hands  he  then  had  more  than  sufficient  to  answer 
the  same,  but  they  refused  to  accept  the  same,  saying,' 
that  the  plaintiff  meant  to  proceed  to  judgment.  The 
learned  Judge  was  of  opinion,  that  from  the  facts  it  was 
evident  that  the  forfeiture  of  the  bond  was  a  mere  slip, 
12  and 
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and  although  in  law  the  bond  was  forfeited,  yet  that  the         1817- 
plaintiff  should  not  be  allowed  to  go  on  and  obtain  his         

Van  Sanuav 

judgment,  the  effect  of  which  would  be  to  make  a  new  against 
agreement  between  the  parties;  as  it  might  compel  an 
immediate  payment  of  the  money,  which  the  parties 
had  agreed  should  not  be  paid  until  the  year  1820,  and 
thereupon  he  ordered  that  upon  payment  of  the  interest 
due  on  the  bond  in  question  in  this  cause,  with  costs 
to  be  taxed,  all  proceedings  should  be  stayed. 

Topping,  on  a  former  day  in  this  term,  obtained  a 
rule  nisi  for  the  discharge  of  this  order,  and  he  referred 
to  the  statute  of  8  &  9  W.  3.  c.n.  sect.  8.,  by  which 
it  is  enacted,  "  that  upon  paying  into  court  the  amount 
of  the  damages,  the  execution  may  be  stayed,  but  the 
judgment  is  to  stand  as  a  security ;"  and  he  said  that  in 
Darby  v.  Wilkins  (a),  where  a  bond  conditioned  to  pay  by 
instalments  was  put  in  suit,  the  first  payment  not  being 
made,  the  court  refused  to  stay  the  proceedings  before 
judgment,  upon  payment  of  that  instalment  with  costs; 
and  in  Massen  v.  Touchet  (£),  the  Court  of  Common 
Pleas,  in  a  similar  case,  refused  to  stay  the  proceedings, 
but  directed  judgment  to  be  entered  for  the  penalty, 
with  a  stay  of  execution ;  and  he  cited  Tye  v.  Carter  (c) 
as  a  modern  authority  to  the  same  effect. 

Bolland  now  shewed  cause,  and  said,  that  there 
had  been  contrary  decisions  upon  this  subject.  In 
Lucas  y.  London,  Mic.  11  G.  2.  (d),  payment  of  all  the 
past  instalments  with  interest  and  costs  was  held  suffi- 
cient, and  the  money  not  yet  due  was  ordered  out  of 


(a)  7.  Stra.  957.  (b)  %  Bl.  Rep.  706. 

(r)  z  Taunt.  387.  (i)  a  Stra.  95 7.  notes. 


court 
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1817*        court  to  the  party  who  brought  it  in;  and  in  Mossy. 
'  Hardy  (a),  Trin.  28  G.  2.,  the  Court  of  Common  Pleas 

Van  Sandau 

against         stayed  proceedings,  upon  payment  of  the  only  lnstal- 
ment  then  due,  with  costs. 

Lord  Ellenborough  C.  J.  The  defendant  in  this, 
case  has  been  guilty  of  a  slip  which  amounts  to  a 
breach  of  the  condition  of  the  bond ;  he  has  thereby 
given  to  the  plaintiff  the  advantage  of  obtaining  a 
judgment  for  the  whole  penalty.  To  what  extent  the 
Court  may  feel  disposed  to  relieve  the  defendant 
against  the  consequences  of  such  a  judgment,  is  another 
question :  but  we  are  of  opinion,  at  present,  that  the 
plaintiff  is  entitled  to  proceed  in  this  action,  and  that 
the  judgment  must  stand  as  a  security. 

Rule  absolute. 

(a)  Barnes,  t88. 


END   OF   MICHAELMAS  TERM. 
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ARGUED  and  DETERMINED 
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Court  of  KING'S  BENCH, 

IN 

Hilary  Term, 

In  the  Fifty-eighth  Year  of  the  Reign  of  George  III. 


MEMORANDA. 

IN  the  last  vacation  Sir  William  Grant,  Knt  resigned 
the  office  of  Master  of  the  Rolls,  which  he  had  held 
•ince  1801.    And 

Sir  Thomas  Plumer,  Knt  Vice-Chancellor  of  England, 
was  appointed  Master  of  the  Rolls. 

Sir  John  Leach,  Knt.  Chancellor  to  His  Royal 
Highness  the  Prince  of  Wales,  Chief  Justice  of  Chester, 
and  one  of  His  Majesty's  Counsel  learned  in  the  Law, 
was  appointed  Vice-Chancellor  of  England.     And 

In  the  course  of  this  term  William  Draper  Best,  Esq. 
one  of  His  Majesty's  learned  Serjeants,  on  resigning 
the  office  of  Attorney-General  to  His  Royal  High- 
ness the  Prince  of  Wales,  was  appointed  Chief  Justice 
of  Chester. 

Vol.  I,  Q 
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1818. 


Friday, 
Jan.  »3<t 


Where  a  bill  of 
exchange  was 
payable  to  a 
feme  sole,  who 
intermarried 
before  the  same 
was  doe, 
it  was  holden 
that  the  hus- 
band might  sue 
in  his  own 
name,  without 
joining  the 
wife,  although 
the  latter  had 
not  indorsed 
the  bill. 


Archibald  M'Neilage  against  John  Peter 
Holloway.  (a) 

T)ECLARATION  stated,  that  S.  Branscomb,  before 
the  intermarriage  of  plaintiff  with  one  Anne  Innes, 
according  to  the  usage  and  custom  of  merchants}  duly 
made  her  certain  bill  of  exchange,  and  directed  the 
Bame  to  defendant,  by  which  the  said  Sarah  re- 
quested defendant  to  pay,  three  months  after  the  date 
thereof,  to  Anne  Innes  or  her  order,  187/.  10s.,  for 
value  received,  and  delivered  the  bill  to  said  Anne,  which 
bill  defendant  accepted,  &c;  and  plaintiff  avers, 
that  after  making  the  bill,  and  before  same  became 
payable  according  to  the  tenor  and  effect  thereof,  &a  at, 
&c  he  intermarried  with  the  said  Anne  Innes,  by  means 
whereof  defendant,  after  the  intermarriage  of  plaintiff 
with,  said  Anne,  &c*  became  liable  to  pay  to  plaintiff 
the  money  in  the  bill  specified,  according  to  the 
tenor  and  effect  of  the  bill  and  of  his  acceptance;  and 
being  so  liable,,  defendant,  in  consideration  thereof, 
after  the  intermarriage  of  plaintiff  with  said  Anne,  &c. 
promised  plaintiff  to  pay  him  the  money  in  the  bill 
specified  according  to  the  tenor  and  effect  of  the  bill, 
and  of  his  acceptance  thereof. 
Plea  non  assumpsit 


(a)  The  Judges  of  this  Court  sat  at  Serjeants'  Inn  on  Monday  the 
19th  Jarwsry,  and  on  the  succeeding  days,  until  the  term,  and  heard 
this  and  several  of  the  following  cases  argued  by  counsel,  and  delivered 
their  opinions,  as  irjton  former  occasions,  (see  ante,  p.  1.)  and  the  Court 
afterwards  gave  judgment  on  the  day  on  which  the  cases  are  now 
reported.  . 

Scarlett, 


Hollo  wat. 
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Scarlett,  in  the  last  term,  had  obtained  a  rule,  calling  1818. 
on  plaintiff,  who  had,  upon  this  declaration,  obtained  a  — 
verdict,  to  shew  cause  why  the  judgment  should  not  ngaimt 
be  arrested,  on  the  ground  that  the  wife  ought  to  have 
been  joined  in  the  action :  against  which  rule  cause  was 
now  shewn  by 

Marryat  and  Deacon.  In  this  case  the  husband 
might  well  sue  alone.  It  is  tery  true  that  in  many 
cases  it  has  been  decided  that  the  wife  must  be  joined 
with  the  husband,  as  in  all  actions  for  debts  due  to 
her  dum  sola,  Fenner  v.  Plaskett  (a)>  i  Roll.  Abr.  (6), 
Garforth  v.  Bradley  (c),  Bull.  N.  P.  (d),  Milner  v. 
Milnes.  (e)  But  where  the  right  of  action  is  inchoate 
before  the  marriage,  and  consummate  after,  there  he 
may  either  sue  alone  or  join  the  wife  in  the  action.  As 
in  trover,  where  the  trover  is  before,  and  the  conver- 
sion after  the  marriage,  .Pones  $  Ux.  v.  Marshall  {f), 
Blackborne  %  Ux.  v.  Greaves,  (g)  In  those  cases  the 
only  doubt  was  whether  the  husband  could  join  the 
wife.  So,  where  the  wife's  land  is  granted  before  the 
marriage  on  lease;  there  the  husband  must  join  the 
wife  in  an  action  for  rent  accruing  before  the  coverture ; 
but  for  rent  subsequently  accruing  he  may  either  join  her 
or  sue  alone.  There  the  lease,  which  is  the  foundation 
of  the  debt,  is  granted  before  the  marriage,  and  rent 
accrues  after.  So  here  the  acceptance,  which  is  the 
foundation,  is  before  the  coverture,  and  the  bill  be- 
comes due  after.     It  follows,  therefore,  that  here  he 


(a)  Moor  4»a.  (*)  P*  347-  *•  f /•  3-  (0  »  f««  676, 7. 

{d)  P.  179.  (r)  3T.-ft.6a7.  (/)  1  Sid.  17^ 

(f)  7.  Lev.  107. 


Q  2  may 


Hollow  at. 
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1818.        may  either  join  the  wife  or  sue  alone.     In  Sir  John 
~~~~        Brett  v.  Cumberland  (a),  the  Court  held  that  in  cove- 

gainst  nant  against  lessee  for  years  for  not  repairing  during 
coverture,  where  the  reversion  was  granted  to  husband 
and  wife,  he  may  either  sue  alone  or  join  his  wife;  and 
in  the  report  of  that  case  in  Btrtstrode  (ft),  it  is  laid 
down  by  Doddridge  J.,  to  which  Coke  C.  J.  assents,  that 
the  husband  may  well  have  an  action  in  his  own  name, 
without  his  wife,  for  the  recovery  of  that  which  he  may 
discharge  alone,  and  of  which  he  may  make  disposition 
to  his  own  use.  But,  secondly,  This  bill  of  exchange 
is  to  be  considered  rather  as  a  chattel  personal  than  a 
chose  in  action.  It  is  in  its  nature  assignable,  transfer- 
able by  indorsement,  and  capable  of  being  appropriated, 
as  ic  has  been  in  fact,  by  the  husband.  The  act  of 
marriage  operates  as  a  transfer  of  it  to  him  in  law,  and 
is  a  virtual  indorsement  The  wife  could  not,  after 
the  marriage,  have  indorsed  it;  Barlow  v.  Bishop  (c) ; 
and  the  husband  might  have  done  so. 

Scarlett,  contra.  The  principle  which  governs  the 
question,  whether  the  husband  shall  sue  alone  or  join 
his  wife,  is  that  of  survivorship.  If  the  debt  will  sur- 
vive to  the  wife,"  supposing  the  husband  not  to  have 
reduced  it  into  possession  in  his  lifetime,  then  he  must 
join  her  in  an  action  for  it;  otherwise  not.  The  rule 
k  very  clearly  laid  down  by  Lord  Kenyan  in  Milner 
and  Others  v.  Milnes  (d),  that  all  personal  chattels  of 
the  wife  are  given  by  the  marriage  to  the  husband,  and 
for  the  recovery  of  them  he  may  bring  an  action  alone; 

(4)  Cn.  Joe.  399.  (*)  3  Bulst.  164* 

(c)  xAii/,43*-  V)  3  *•  A  631. 

but 
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bat  that  in  order  to  reduce  a  chose  in  action  into  po»-        1818. 


lion  he  must  join  the  wife.    Then  here  a  bill  of  ex-     w  „ 
change  is  a  chose  in  action.     But  it  is  contended  that         *g"*** 
it  is  a  chose  in  action  of  a  peculiar  nature.     It  is  trans- 
ferrable  undoubtedly;  but  that  is  by  custom  of  mer- 
chants alone.     And  the  custom  of  merchants  provides, 
that  it  shall  be  transferred  only  in  one  way,  viz.  by 
indorsement.     But  except  in  this  particular  it  remains 
like  any  other  chose  in  action.     There  ia  no  indorse- 
ment here.     But  it  is  contended  that  the  marriage 
operates  as  a  transfer.    It  may  operate  as  a  transfer; 
bat  it  cannot  be  a  transfer  according  to  the  custom  of 
merchants;  and  if  .not,  then  the  bilL  of  exchange  re- 
mains as  any  other  chose  in  action;,  which,  if  the  hus- 
band wishes  to  reduce  into  possession,  he  must  do  so 
by  joining  the  wife  in  the  suit.     Unless,  therefore,  he- 
does  so,  or  passes  it  away  by  indorsement,  it  would*, 
after  his  death,  survive  to  the  wife; 

Lord  Ellenborouoh  C.  J.  It  is  laid  down  fib 
Coke  upon  Littleton  (a),  and  Comyn's  Dig.  (&),  that  all* 
chattels  personal  which  the  wife  has  in  possession  in 
her  own  right,  are  vested  in  the  husband  by  marriage* 
although  he  do  not  survive  her.  This  is  a  rule  of  law 
universally  recognized.  The  words  chattels  personal, 
are  sufficiently  large  to  cover  a  negotiable  instrument 
of  this  sort:  it  is  payable  to  her  order ;  and  if  the  re- 
lation of  husband  and  wife  had  not  subsisted,  a  formal 
indorsement  to  transfer  the  property  in  the  instrument 
would  have  been  necessary:  then  the  question  is* 
whether  the  marriage  having  vested  the  right  in  the 

(j)  351.*.  .      (*)  BarmtmiFtme^y 

Q  3  husband, 
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1818.  husband,  it  be  necessary  to  go  through  the  form  of  an 
-/"""""  indorsement.  The  law  does  not  require  superfluous 
qainst  acts:  is  it  then  necessary  that  that  should  appear  on 
the  face  of  the  bill?  It  can  only  be  necessary  as  evi- 
dence of  an  election  on  his  part,  to  take  to  the  pro- 
perty in  his  marital  right;  but  that  is  unequivocally 
shewn,  by  bringing  the  action  in  his  own  name.  No 
case  having  been  cited  to  shew  that  a  formal  indorse* 
ment  is  necessary,  I  think  that  by  the  act  of  marriage 
itself,  he  is  virtually  an  indorsee :  if  he  had  appeared 
as  such  on  the  face  of  the  bill,  there  could  be  no  doubt 
of  his  right  to  maintain  this  action ;  but  the  marriage 
has  in  fact  given  him  all  the  rights  of  an  indorsee, 
and  it  therefore  seems  to  me  to  be  unnecessary  for 
us  to  go  through  the  formal  derivation  of  tide  by 
•      .indorsement 

Bayley  J.  I  am  of  the  same  opinion.  This  being 
a  negotiable  security,  the  right  of  action  shifts  with 
the  possession.  Chattels  personal  vest  absolutely  in 
the  husband  by  marriage.  Choses  in  action  do  not; 
for  in  order  to  reduce  them  into  possession  it  is  ne- 
cessary to  join  the  wife.  The  case  of  a  negotiable 
security,  is  a  middle  case ;  whoever  has  the  instrument 
in  his  possession,  and  the  legal  right  to  it,  may  sue 
upon  it  in  his  own  name.  It  differs  in  this  respect 
.from  a  bond  and  other  securities  not  negotiable. 
By  assigning  a  bond,  a  right  of  suing  only  in  the  name 
of  the  obligee  is  conferred.  The  bill  is  payable  to  the 
wife,  and  the  effect  of  the  marriage  is  not  to  destroy  the 
.negotiability  of  the  instrument;  in  whom  then  will  the 
power  of  indorsing  vest?  certainly  not  in  the  wife,  for 
her  power  to  do  so  is  superseded  by  the  marriage: 
♦    :'  then 
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then  it  mast  be  in  the  husband.    It  may  be  said  that        1818. 
he  could  not  indorse  to  himself;  perhaps  not;  because     m'Neilaok 
in  that  case  there  would  be  no  transfer;  but  that  must     „ "*"""' 

Hollo  wat. 
be  on  the  ground  of  his  having  the  entire  interest  in 

the  bill  without  indorsement    We  break  in  upon  no 

principle  therefore  by  saying  that  this  is  a  species  of 

property  in  the  possession  of  the  wife  at  the  time  of 

the  marriage,  which  by  the  act  of  marriage  itself 

vested  in  the  husband. 

Abbott  J.  I  entertained  some  doubts  upon  this 
subject,  but  upon  the  discussion,  I  think  that  the  rule 
ought  to  be  discharged.  This  is  to  be  considered 
rather  as  a  chattel  personal  than  a  chose  in  action. 
All  chattels  personal  vest  in  the  husband  by  the  mar- 
riage: the  latter  do  not  absolutely  vest  in  the  hus- 
band. The  reason  appears  to  be,  that  choses  in  action 
are  not  assignable  by  law;  and  actions  upon  those 
instruments  must  be  in  the  names  of-  the  original 
parties;  but  a  biU  of  exchange  is  transferable  by 
indorsement;  and  an  action  may  be  brought  upon  it 
in  a  name  different  from  that  of  the  original  payee. 
But  the  indorsement  by  which  it  is  transferred  must  be 
made  by  a  person  having  the  disposing  power;  now  after 
marriage  the  wife  has  no  such  power.  That  power  by 
the  marriage  is  vested  in  the  husband,  and  it  is  un- 
necessary for  him  to  go  through  the  useless  form  of 
indorsing  it  to  himself. 

Holroyd  J.  If  this  instrument  were  a  mere  chose 
in  action,  it  would  be  necessary  to  have  joined  the 
wife.  The  marriage  cannot  operate  to  transfer  a  chose 
in  action*    The  principle  laid  down  in  the  case  cited 

Q  4  from 
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1819. 


M'Neilaoe 

against 

Ho  110  WAT. 


from  Bulstrode  applies  to  the  present  case,  it  is  there 
said  by  Doddridge  Justice,  to  which  Coke  C.  J.  agreed, 
"  that  that  which  the  husband  may  discharge  alone, 
tint!  of  which  he  may  make  disposition  to  his  own  use, 
for  the  recovery  of  this,  he  may  well  have  an  action  in 
his  own  name,  without  his  wife/'  In  the  case  of  a 
chose  in  action,  he  cannot  dispose  of  it  to  his  own  use: 
but  a  bill  of  exchange  is  transferable  by  law.  The  mar* 
riage  vested  that  right  of  transfer  in  the  husband,  and 
upon  that  the  right  of  action  is  consequent.  The 
husband  then  having  the  right  of  disposal,  may,  accord- 
ing to  the  rule  above  laid  down  by  Doddridge,  sue 
alone.  Upon  these  grounds,  I  think  the  rule  for 
arresting  the  judgment  ought  to  be  discharged. 

Rule  discharged,  (a) 

(*)  See  Ceuttor  v.  Martin,  cited  in  Rrwlinsou  v.  Stout,  3  Wth.  5. 


Friday, 
Jim.  23d. 


Declaration 
stated  bill  of 
exchange  to  be 
drawn  upon 
and  accepted  by 
three  person*, 
it  was  proved 
to  have  been 
drawn  upon 
and  accepted  by 
the  three  jointly 
with  a  fourth: 
Held  that  this 
was  no  variance. 


Mountstephen  and  Others  against  Brooke 
and  Others,  (a) 

J)ECLARATION  on  a  bill  of  exchange  drawn  in 
1807  upon,  and  accepted  by  the  defendants  Elijah 
Brooke,  James  Toumsend,  and  George  Brooke.  At  the  trial 
before  Lord  EUenborough  C.  J.  at  the  London  sittings  af- 
after  Trinity  term,  it  appeared  in  evidence  that  in  1807 
the  defendants  were  in  partnership  with  Richard  Smithy 
and  that  the  bills  mentioned  in  the  declaration  were  in  fact 
drawn  upon,  and  accepted  by,  the  defendants  and  their 
deceased  partner  jointly.  The  defendants9  counsel 
objected  that  this  was  a  variance  between  the  contract 


(«)  Cause  was  shewn  at  Strj*mits%  In* 


proved 
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proved  and  declared  upon,  and  Lord  Ellenborough  being         1818. 

of  that  opinion,  the  plaintiff  was  nonsuited.     A  rule  — 
nisi  for  a  new  trial  having  been  obtained  by  Marryat  in         PHen 

Michaelmas  term,  b?o"m. 


Gurney  and  Gaselee  now  shewed  cause.  This  is  a 
misdescription  of  a  written  contract,  which  is  the  found- 
ation of  the  action.  The  bill  is  seated  to  have  been  di- 
rected to,  and  drawn  upon,  three  instead  of  four :  a 
bill  accepted  by  three  is  very  different  from  one  ac- 
cepted by  four;  and  the  declaration  affects  to  describe 
the  bill  itself.  The  bill  is  the  very  gist  of  the  action,  and 
not  mere  inducement,  as  in  King  v.  Peppin,  where  the 
precept  to  the  sheriff  was  only  an  inducement  to  the  ac- 
tion, and  a  variance  in  stating  which  was  held  immaterial. 

Marryat  contra.  Where  the  statement  is  larger  than 
the  proof,  that  constitutes  a  variance ;  but  where  the 
proof  exceeds  the  statement,  it  is  no  variance;  here,  if 
the  action  had  been  against  the  three,  and  the  other 
partner  was  alive,  the  defendants  might  have  pleaded  in 
abatement;  but  according  to  the  late  case  of  Richards 
v.  Heather  (a),  it  is  not  necessary  to  declare  against 
these  defendants  as  surviving  partners.  The  distinction, 
as  to  what  is  only  inducement  and  what  the  gist  of  the 
action,  does  not  exist  in  this  case ;  for  the  promise  may 
be  considered  the  cause  of  action,  and  the  bill  of  ex- 
change as  mere  inducement  The  authorities,  however, 
warrant  no  such  distinction ;  but  the  question  always  is, 
whether  the  facts  proved  satisfy  the  averment;  if  they  do, 
it  is  no  objection  on  the  ground  of  variance,  that  the 
statement  might  have  been  more  full :  here  the  plaintiff 
has  proved  all  he  has  stated ;  that  the  bill  was  drawn 

(«)  Ante,  t$. 

upon, 
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upon,  and  accepted  by,  the  three  defendants ;  and  the 
fact  of  another  person  being  also  a  party  to  such  accept- 
ance is  immaterial.  In  i  Williams's  Saunders  (a),  a  ma- 
nuscript case  of  Evans  v.  Lewis,  E.  1 794,  is  stated:  it  was 
an  action  against  defendant  as  drawer  of  a  bill  of  ex- 
change :  it  appeared  in  evidence  at  the  trial,  that  the  bill 
was  drawn  by  the  defendan  t  and  another  join  tiy •  It  was 
objected  that  there  was  a  variance  between  the  bill 
proved  and  the  bill  declared  upon  ;  and  the  Judge  in- 
clining to  that  opinion,  permitted  the  cause  to  proceed, 
with  liberty  to  the  defendant  to  move  for  a  new  trial. 
The  Court  were  afterward  of  opinion  that  there  was  no 
variance  between  the  bill  of  exchange  proved  and  that 
which  was  declared  upon;  but  that  defendant  should 
have  pleaded  in  abatement. 


Lord  Ellenborough  C.  J.  That  case  is  quite 
decisive.  Actions  on  promissory  notes,  where  two 
jointly  and  severally  promise,  and  one  only  is  declared 
against,  are  of  frequent  occurrence,  and  in  my  experi- 
ence I  have  never  known  an  exception  taken  against 
that  form  of  declaring,  on  the  ground  of  variance*  The 
plaintiff  has  stated  enough  to  charge  the  persons  sought 
to  be  charged  in  this  form  of  action.  It  is  sufficient 
for  him  that  the  bill  was  drawn  upon,  and  accepted  by, 
the  three  defendants,  and  by  proving  that  fact  he  satis- 
fies the  description  stated  in  his  declaration.  It  seems 
to  me,  therefore,  upon  principle  as  well  as  authority, 
that  this  is  no  variance,  and  that  the  rule  for  a  new 
trial  must  be  made  absolute. 

Pet  Curiam,  Rule  absolute. 


(a)  291.//.  r,9tt. 
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Theobald  against  Crichmore.  (a)  **&*• 

'TRESPASS  for  breaking  and  entering  plaintiff's  Where* con. 
dwelling  house,  and  with  an  iron  crow  breaking  amagisrAu's 
the  outer  door,  and  seizing  and  carrying  away  plain-  J££  toter*1* ~ 
tiff's  goods,   and  converting  them  to  his  own  use.  ^^I*1** 
Second  count,  for  seizing  and  carrying  away  plaintiff's  53G**c>  127- 
goods.     Plea,  not  guilty.     At  the  trial  before  Hallos  J.  of  and  entered 
at  the  last  assizes  for  the  county  of  Essex,  the  plaintiff  fin^honte  :**  ~ 
proved  that  the  defendant  on  the  nth  January,  1817,  tho^hhe^" 
with  an  iron  crow,  broke  open  the  door  of  his  dwelling  ^m?*  Sor?*" 
and  took  away  his  goods.    But  it  appeared  that  the  de-  y*1 *hlt  no 
fendant  was  a  constable,  and  acted  under  a  warrant  of  a  maintained 
magistrate,  granted  under  the  authority  of  stat.  53  G.  3.  phVi\onot' 
c.  127.  s.  7.  to  levy  the  sum  of  ias.  for  a  church  rate.   m™thi!,C,,dt,r 
It  was  admitted  that  the  defendant  was  not  justified 
by  the  warrant  in  breaking  the  outer  door,  but  it  ap- 
pearing that  the  action  was  not  commenced  until  the 
9U1  of  May,  it  was  objected  on  the  part  of  the  de- 
fendant, that  the  action  could  not  be  maintained,  be* 
cause  it  was  not  brought  within  three  calendar  months 
after  the  fact  committed,  as  required  by  the  12th  sec- 
tion of  the  statute.  The  learned  judge,  however,  thought, 
that  as  the  defendant  at  the  time  of  this  trespass  was 
not  acting  in  obedience  to  the  warrant,  he  could  not 
be  considered  within  the  protection  of  the  statute. 


Walford\  m  Michaelmas  term,  obtained  a  rule  nisi 
for  setting  aside  that  verdict  and  having  a  new  trial ;  and 

(4)  Cause  was  shewn  at  Serjeants*  Inn. 

he 
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1818.        be  referred  to  the  12th  section  of  the  statute  53  G.S. 

1  c.  1 27.,  by  which  it  is  enacted,  "  That  if  any  action  shall 

again*         be  brought  for  any  thing  done  in  pttrsmnce  of  that  act, 

icHMoic     every  such  action  shall  be  commenced  within  three 

calendar  months  after  the  fact  committed,  and  not 

afterwards,"  he  admitted  that  the  constable  exceeded 

his  power  in  breaking  the  outer  door,  but  he  acted  at 

the  time  in  what  he  supposed  to  be  the  execution  of 

his  duty,  and  the  object  of  the  statute  was  to  protect 

constables  in  a  case  where  they  had  acted  irregularly 

under  a  mistaken  notion  of  their  duty,  and  he  cited 

Gaby  v.  Wilts  and  Berks  Canal  Company,  (a) 

Marryat  now  shewed  cause.  The  legislature  has 
extended  the  protection  of  the  statute  only  to  such 
cases  where  the  thing  is  done  in  pursuance  of  the 
statute.  Was  the  act  done  here  in  pursuance  of 
the  statute?  The  duty  of  the  officer  is  pointed 
out  by  the  7th  section:  the  magistrate  is  authorized 
by  warrant  to  levy  by  distress  and  sale  of  the  goods- 
of  the  offender  the  money  ordered  to  be  paid* 
All  that  the  officer,  to  whom  the  execution  of  this 
warrant  was  committed,  was  thereby  authorized  to  do> 
was  to  distrain  and  sell ;  he  had  no  right  to  break  an 
outer  door  for  that  purpose.  That  is  a  distinct  sub- 
stantive trespass,  wholly  unauthorized  by  the  warrant 
or  the  act  of  parliament;  and  therefore  it  is  not  a 
thing  done  in  pursuance  of  the  act.  The  statute  only 
extends  its  protection  to  those  cases  where  a  person 
means  honestly  to  execute  the  authority  committed  to 
him,  and  through  ignorance  or  mistake  exceeds  his 
authority;  but  where  he  takes  upon  himself  to  do  a 

(«)  $M&S.s9o. 

thing 
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tiling  wholly  different  from  that  contemplated  by  his        1818. 
authority,   he  is  not  entitled  to  notice.      In   Bell  v.      ^ 

*  Theobald 

Oakley  (a),  the  warrant  of  distress  for  a  poor  rate,  as  against 
ill  this  case,  did  not  authorize  the  breaking  and  entering 
of  the  house ;  and  the  Court  held  that  he  was  not 
acting  in  obedience  to  the  warrant,  and  therefore 
that  the  demand  of  a  copy  of  the  warrant  was  not 
necessary. 

• 

Lard  Ellenborough  C.  J.  '  It  is  perfectly  clear 
that  the  defendant  had  no  right  to  break  the  outer  door 
for  the  purpose  of  executing  his  warrant  of  distress. 
The  question  is,  then,  whether  he  can  be  said  to  have 
acted  in  pursuance  of  the  statute  within  the  meaning  of 
that  term  as  there  used :  if  it  meant  only  acts  lawfully 
done  under  the  authority  of  the  statute,  he  would  not 
be  protected.  But  the  object  was  clearly  to  protect 
persons  acting  illegally,  but  in  supposed  pursuance,  and 
with  a  bona  fide  intention  of  discharging  their  duty 
under  the  act  of  parliament.  The  argument  goes  to 
shew,  that  in  every  case  where  the  law  is  exceeded,  the 
officer  loses  the  benefit  of  the  statute:  but  in  those 
cases  only  can  he  require  its  protection.  It  was  evi- 
dently the  intention  of  the  legislature  to  give  this  pro* 
tection  in  a  case  where  he  had  acted  illegally  through 
ignorance  or  inadvertence.  There  is  no  evidence  in 
this  case  to  shew  that  he  acted  with  any  other  intention 
than  that  of  executing  the  authority  delegated  to  him 
by  the  warrant;  and  I  am  therefore  of  opinion  that  the 
action  is  commenced  too  late,  and  that  this  rule  should 
be  made  absolute. 

(«)  a  AT.  6*  £.159. 

Bayley 
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Bayley  J.  I  am  of  the  same  opinion.  The  act 
complained  of  was  done  by  the  officer  for  the  purpose 
of  executing  the  warrant,  and  for  no  other  purpose; 
and  he  was  therefore  acting  as  he  supposed  in  pursu- 
ance of  the  statute,  and  that  is  sufficient  to  bring  him 
within  the  act  of  parliament.  The  point  decided  in 
Bell  v.  Oakley  was,  that  it  was  not  necessary  to  demand 
a  warrant  where  the  magistrate  could  not  be  liable; 
but  that  does  not  apply  to  this  case.  It  has  been  said, 
that  the  breaking  and  entering  was  a  substantive  tres- 
pass in  itself  distinct  from  the  act  of  levying  the  distress ; 
but  it  was  accompanied  with  the  taking  of  the  goods, 
which  was  in  execution  of  the  warrant,  and  therefore  it 
is  not  true  that  it  is  an  act  totally  independent  of  what 
was  done  in  execution  of  the  warrant.  If  appears  to 
me  that  the  officer  acted  illegally,  but  in  the  supposed 
bona  fide  execution  of  his  duty,  and  that  he  is  therefore 
entitled  to  the  protection  of  this  statute. 

Rule  absolute. 


Friday* 


The  sheriff  un- 
der a  fi.  fa. 
seizes  a  lease, 
and  sells  the 
term  hefore  the 
writ  Is  return- 
able, bat  does 
not  execute  the 
assignment  to 
the  vendee  till 
a  subsequent 
period :  Held 
that  this  was 
a  ralid  assign- 
ment. 


Doe,   on    the   Demise   of  Stevens,   against 
Donston.  (a) 

T?  JECTMENT.  Plea  not  guilty.  At  the  trial  be- 
fore Lord  Ellenborough  C.  J.  at  the  sittings  after 
Trinity  term,  it  appeared  that  the  defendants  were  les- 
sees of  the  premises  in  question ;  and  the  lessor  of  the 
plaintiff  claimed  as  assignee  of  the  sheriff  of  Middlesex, 
and  gave  in  evidence  a  judgment  obtained  in  Hilary 
term,  1817,  against  the  defendant  for  500/.  and  a  fi.  &• 


(a)  Cause  was  shewn  at  Serjeants*  Inn. 

5 
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issued  upon  that  judgment  directed  to  the  sheriff  of        1818. 
Middlesex,  returnable  in  fifteen  days  of  Easter  (20th        — 
April)  under  which  the  Sheriffs  seized  the  lease  and        against 
sold  the  term ;  but  no  assignment  was  executed  until        0N9T<lN* 
the  third  day  of  June.  It  was  objected  by  the  defendant's 
counsel  that  the  power  of  the  sheriff  was  at  an  end  on 
the  2oth  April,  the  day  on  which  the  writ  was  return- 
able, and  that  the  assignment,  having  been  executed 
subsequent  to  that  day,  was  void,  and  upon  that  ground 
the  plaintiff  was  nonsuited.      A  rule  nisi  for  setting 
aside  this  nonsuit  having  been  obtained  in  last  term 
by  Gurney,  Marryat  was  now  to  have  shewn  cause,  but 

Lord  Ellehborough  C.  J.  The  sheriff  by  the  writ 
of  fieri  facias  has  an  authority  to  sell,  and  having  once 
seized  the  goods  in  execution  of  the  writ,  he  is  bound, 
even  after  his  general  authority  has  ceased,  to  proceed 
to  sell,  and  to  do  every  act  necessary  to  complete  the 
sale.  In  Belle's  Abridgement  (a),  it  is  said  "  that  if  the 
sheriff  seizes  goods  upon  a  fi.  fa.  and  be  removed  be- 
fore the  return  of  the  writ,  and  afterwards  sell  the  goods, 
that  that  is  a  good  sale,  and  further  it  is  said  where  a 
distringas  issues  to  the  new  sheriff  to  compel  the  old  she- 
riff to  sell,  that  that  does  not  give  him  a  new  authority 
to  sell,  but  only  compels  him  to  do  that  which  he  might 
before  have  done  by  law ;"  and  in  Clerke  v.  Withers  (&), 
Hcti  Chief  Justice  says,  "  the  sheriff  out  of  office  may 
sell  without  a  venditioni  exponas,  and  a  distringas  does 
not  give  him  an  authority  to  sell,  but  is  compulsive 
upon  him  to  sell."  From  these  authorities,  therefore, 
it  appears  that  the  power  communicated  to  the  sheriff 
by  the  fi$ri  facias  does  not  even  cease  upon  the  expir- 

W  *93i8*4.  (*)  6Mod.%9s- 

ation 


DOKSTON. 
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1818.  ation  of  his  office,  but  that  the  sheriff,  having  once 
seized  the  goods,  is  bound  to  proceed;  and  we  are, 

against  therefore,  of  opinion,  that  the  sheriff  in  this  instance 
having  commenced  to  execute  the  writ  by  the  seizure 
and  sale  of  the  lease,  was  authorized  to  go  on,  and  to 
do  every  act  necessary  to  complete  the  sale ;  the  execu- 
tion of  the  conveyances  requisite  to  give  the  vendee  a 
good  title  was  an  act  necessary  for  that  purpose;  and 
this  assignment  was  therefore  valid,  and  the  lessor  of 
the  plaintiff  is  entitled  to  recover. 

Marryaty  for  the  defendant,  said  that  he  understood 
the  case  was  compromised,  upon  which  Lord  Ellenbo- 
rougk  said  that  the  Court  would  pronounce  no  judgment 
until  the  parties  called  for  it,  and  ttye  case  was  not 
mentioned  again. 

See  Jeans  r.  Willing  I  Vcz*  195. 


W*3d.  Hodgson  against  Scarlett,  (a) 

de"am«Lnnfwill  ACTION  for  slaIlderous  words-     The  words  stated 

not  lie  against  in  the  first  count  of  the  declaration  were  these : 
a  barrister  for 

words  spoken  "  Some  actions  are  founded  in  folly,  some  in  knavery, 

by  him  as  coun-  .11  1      ~  n       n  1 

sci  in  a  cause  some  in  both,  some  in  the  folly  of  the  attorney,  some  in 
matter  in  issue*  the  knavery  of  the  attorney,  some  in  the  folly  and 
knavery  of  the  parties  themselves.  Mr.  Peter  Hodgson 
was  the  attorney  of  the  parties,  drew  the  promissory 
note,  fraudulently  got  Bowman  to  pay  into  his  hands 
1 50/.  for  the  benefit  of  the  plaintiff.  This  was  one  of  the 
most  profligate  things  I  ever  knew  done  by  a  profes- 
sional man.    Mr.  Hodgson  is  a  fraudulent  and  wicked 

(•)  Cause  wis  shewn  at  Strjcmto*  In*. 

8  attorney." 


Scarlett. 
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attorney."  .  In  the  second  count,  "Mr.  Hodgson  is  a  1318. 
fraudulent  and  wicked  attorney."  Plea,  general  issue.  — — 
At  the  trial  at  the  last  Lancaster  assizes,  before  Wood  against 
Baron,  Maine  opened  the  case,  and  stated  that  the 
action  was  brought  for  words  spoken  by  the  de- 
fendant, in  an  address  to  the  jury,  as  counsel  in  the 
cause  of  Norris  v.  Cormick,  at  the  preceding  assizes,  and 
that  they  were  not  warranted  by  the  facts  of  the  case. 
On  this  the  learned  Judge  said,  "  I  take  it  for  granted 
from  your  opening,  that  there  was  such  a  cause  tried, 
and  that  there  was  a  question  in  it  respecting  the  draw- 
ing of  the  promissory  note  as  mentioned,  and  that  these 
words,  if  spoken,  were  part  of  the  defendant's  speech 
to  die  jury,  and  had  reference  to  that  transaction."  To 
this  both  sides  assented ;  and  he  then  added,  "  the  ob- 
servations might  be  too  severe ;  that  I  can  say  nothing 
about ;  but,  as  they  were  relative  to  the  subject-matter 
of  the  cause,  as  at  present  advised,  I  think  the  action 
not  maintainable."  Raine  then  adverted  to  the  words 
stated  in  die  second  count  of  the  declaration,  and  to  the 
circumstances  of  there  being  no  justification  by  the  de- 
fendant; upon  which  the  Judge  said,  that  as  to  the, 
second  count  that  could  make  no  difference,  because 
the  words  there  stated  must  be  taken  by  the  jury  to  be 
part  of  the  words  mentioned  in  the  first  count,  and  you 
cannot  by  detaching  part  of  a  sentence  make  that  ac-. 
tionable  which,  taken  with  the  rest  of  the  sentence, 
would  not  be  so ;  that  a  justification  is  only  necessary 
where  the  truth  or  falsehood  of  the  words  is  in  question, 
and  that  it  was  not  necessary  in  a  case  where  the  words 
could  not  be  considered  as  maliciously  spoken,  if  they 
were  relevant  to  the  matter  in  question.  The  words 
therefore  being  relevant,  the  jury  were  not  to  try  whe- 
Vol.  I.  R  ther 
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{her  on  the  former  occasion  they  were  well  or  ill  founded. 
That  would  in  fact  be  trying  the  former  cause  over 

Hodgson  m 

agaimt  again,  and  the  whole  business  of  an  assize  might  thus  be 
occupied  in  reviewing  the  causes  tried  at  the  preceding 
assizes.  The  learned  Judge  therefore  being  of  opinion) 
that  it  was  not  for  the  jury  to  try  whether  the  cause  or 
occasion  for  speaking  the  words  was  sufficient  to  war- 
rant them,  thought  there  was  nothing  to  leave  to  them, 
even  supposing  the  words  to  be  proved,  and  nonsuited 
the  plaintiff. 

In  the  last  Michaelmas  term  Raine  moved  to  set  aside 
this  nonsuit,  and  for  a  new  trial,  on  the  ground  that 
the  learned  Judge  had  stopped  the  cause  too  soon,  and 
without  hearing  the  evidence,  and  he  contended  that  it 
ought  to  have  been  left  to  the  jury  to  say  whether  the 
words  were  pertinent  to  the  matter  in  issue  or  not,  and 
he  cited  the  case  of  Bi-ook  v.  Sir  H.  Montague,  (a) 
Against  which  rule  cause  was  now  shewn  by 

Topping,  HuUock  Serjt.,  and  Little  dale.  They  con- 
tended, that  it  was  not  necessary  to  argue  that  a  coun- 
sel has  a  right  to  say  any  thing  in  a  cause  that  he 
pleases,  however  scandalous  or  defamatory  it  may  be: 
but  that  on  every  principle  of  law  it  was  necessary  to 
shew  malice.  [Lord  EUenbormtgh  C.  J.  The  malice 
in  these  cases  must  go  to  the  jury :  if  so,  must  not  all 
the  facts  which  tend  to  prove  it  go  to  the  same  forum? 
The  speaking  of  words  wholly  unauthorised  would  be 
a  circumstance  from  which  malice  would  be  inferred.] 
The  mere  inference  of  malice  from  the  falsehood  of  the 

{a)  Cro.  Joe,  90. 

14  words 
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words  which  in  common  cases  would  be  sufficient,  is        1818* 
not  so  here.    The  words  wjre  spoken  in  the  course  of       "~ ~ 
a  cause  with  reference  to  facts  already  proved,  and  to         against 
facts  which  were  to  be  proved.     They  were  used  as  ob- 
servation and  inference.     In  common  cases  it  would  be 
necessary  to  justify  the  truth  of  the  words,  because  if 
they  were  not  true,  the  law  would  imply  malice :  but 
here  the  party  may  plead  the  general  issue,  and  no 
action  will  lie  against  him   unless  actual  malice  be 
proved.    In  Wood  v.  Gtmston  (a)  it  is  laid  down,  "  that 
if  a  counsel  speaks  scandalous  words  against  one  in 
defending  his  client's  cause,  an  action  lies  not  against 
him  for  so  doing,  for  it  is  his  duty  to  speak  for  his 
client,  and  it  shall  be  intended  to  be  spoken  according 
to  his  client's  instructions."     This  falls  within  the  rule 
which  governs  the  case  of  a  servant,  who  brings  his  ac- 
tion against  his  master  for  giving  him  a  false  character* 
However  false  it  may  be,  however  injurious  to  the  party, 
still,  unless  express  malice  be  proved,  the  action  will 
not  lie,  and  the  defence  may  be  made  upon  the  general 
issue.     In   JVeatherston  v.  Hawkins  (6),  Buller  J.  lays 
down  the  correct  rule :  he  there  says,    "  in  actions  of 
this  kind,  unless  he  can  prove  die  words  to  be  mali- 
cious as  well  as  false,  they  are  not  actionable."     The 
falsehood  therefore  of  the  words  uttered  is  not  material. 
In  Edmondson  v.  Stephenson  <$"  Ux.  {c\  Lord  Mansfield 
says,  "  the  gist  of  it  must  be  malice  which  is  not  implied 
from  the  occasion  of  speaking,  but  should  be  directly 
proved.     But  if  without  ground,  and  purely  to  defame, 
m.  action  would  lie."     So  also  in  Hargrove  v.  Le 

(«)  StyUi,  46a.  (*)  1  r.R.  no.  (c)  Bull.  N.T.  8. 
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1818.         Breton  (a),  and  in  Rogers  v.  Clifton  (b)t  the  same  law  it 
~  ■       laid  down.     Here  the  words  spoken  were  material,  re- 

HODOSON  l 

against         levant,  and  pertinent  to  the  cause,  and  malice  therefore. 

SCARLE1T.  .  _ 

cannot  be  inferred.  If  they  are  not  protected  by  the 
law,  it  will  be  a  very  great  misfortune  to  the  clients  of 
persons  placed  in  similar  situations.  Every  man's 
efforts  will  be  shackled  unless  he  is  to  be  allowed  to 
make  such  observations  as  in  the  fair  and  honest  dis-. 
charge  of  his  duty  he  may  think  necessary  for  his 
client's  advantage.  In  truth,  the  freedom  of  speech  at 
the  bar  is  the  privilege  of  the  clients,  and  not  of  the 
counsel.  It  would  be  impossible  for  matters  properly 
to  be  discussed  at  nisi  prius,  unless  considerable  latitude 
were  allowed ;  and  if  any  evil  follow  from  this,  it  must 
be  endured  for  the  sake  of  the  greater  good  which  at- 
,  tends  it.  Here  however  it  is  not  very  material  to  con- 
sider the  limits  of  such  privilege ;  for  the  defendant  is 
clearly  within  them.  The  words  in  this  case  were,  ac- 
cording to  the  Judge's  report,  admitted  by  the  other 
side  to  have  been  used  as  observations  in  a  cause,  and 
to  have  been  pertinent  to  the  matter  in  issue.  [Lord 
Elleiiborough  C.  J.  Certainly  the  learned  Judge  had 
so  reported,  but  Mr.  Raiiie  does  not  seem  to  have  ap- 
prehended the  fact  to  be  so.  Perhaps  therefore  it  may 
be  as  well  to  state  to  us  what  the  circumstances  of  that 
case  actually  were.]  On  which  Htdlock  Serjt.  stated  the 
facts  of  that  case  from  the  notes  of  Mr.  Justice  Bayley, 
who  had  tried  the  cause.  These  facts  were  as  follows : 
Norris  v.  Cormick.  Action  for  money  had  and  received. 
The  plaintiff  and  defendant  were  both  part-owners  of  a 
ship  called  the  Felicity.     The  former  being  entitled  ta 

{a)  4  Burr,  a*  »5*  (*)  3  A  &  P.  587. 

3-8ths, 
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3-8ths,  the  latter  to  1-3  2d.     A  person  of  the  name  of        1818. 
Spittal  was  also  a  part-owner.     The  ship  was  sold  in        "—— 
September •,  1816,   for  the  purpose,  first,  of  paying  the         against 
debts  due  upon  her,  and  afterwards  of  dividing  the 
surplus  amongst  the  persons  entitled  to  it.     She  was 
transferred  by  a  bill  of  sale  to  Robert  Bowman  for  610/., 
and  a  promissory  note  payable  by  instalments,  and 
dated  20th  September,  1 8 1 6,  was  given  by  Bowman  to 
Spittal  and  Cormick  for  the  amount.     It  was  agreed 
■by  the  other  part-owners  that  these  two  persons  should 
receive  the  purchase-money,  pay   the  debts,  and  then 
divide  the  surplus  amongst  the  part-owners  according 
to  their  proportions  of  interest.     Bowman  paid  30/.  1  os. 
as  a  deposit  to  Spittal  and  Cormick,  which  sum  was  duly 
appropriated  by  them  to  the  payment  of  the  ship's  debts. 
Mr.  Hodgson  was  at  that  time  the  attorney  for  all  par- 
ties concerned ;  drew  the  bill  of  sale  to  Bowman,  and 
the  promissory  note  above  mentioned,  and  was  cognisant 
of  all  the  matter.     In  the  following  January,  Bowman 
paid  on  the  above  account  150/.  to  Hodgson  for  Norris, 
and  subsequently  63/.  to  Cormick.     There  was  a  ques- 
tion made    at  the  trial   on  the  cross-examination  of 
Bowman,  whether  the  150/.  had  not  been  paid  by  him 
in  consequence  of  a  letter  written  to  him  by  Mr.  Hodg- 
son, threatening  an  action ;  which  letter  was  shewn  to 
him.     Bowman  however  denied  having  any  recollection 
of  this  part  of  the  transaction.    The  action  was  brought 
to  recover  Norri^s  share  of  the  63Z.  so  received  by 
Cormick,  but  Bayhy  J.  thought  he  had  already,  by  re- 
ceiving the  150/.,  received  more  than  his  share  of  all 
that  had  become  due,  and  that  the  whole  of  the  30/.  105. 
first  received  having  been  applied  to  pay  debts,  Norris 
had  no  right  to  call  for  any  proportion  of  the  sum  Cor» 
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mich  had  received ;  and  therefore,  without  hearing  any 
evidence  on  the  part  of  the  defendant,  directed  a  non- 

HODGION  . 

against         suit.    Hodgson  acted  as  Norriss  attorney  in  the  cause. 

S^iUITT.  tLord  EUenborough   Q    J9        If  that  ^    the    gtate    of   ^ 

facts  in  that  case,  the  words  appear  to  have  been  very 
relevant.]  The  Court  then  stopping  IMtUdak,  who  wa& 
on  the  same  side,  called  upon 

Raine  and,  Richardson  in  support  of  the  rule.  They 
contended  that  at  least  it  was  a  question  which  ought 
to  have  been  left  to  the  jury.  They  were  to  say 
whether  malice  could  be  inferred  from  the  facts  or  not. 
But  the  learned  Judge  had  not  left  the  case  to  them. 
The  words  were  too  strong,  and  though  there  might  be 
no  express  malice  or  preconceived  ill  will  on  the  part  of 
the  defendant,  yet  if  the  words  were  wholly  unfounded, 
malice  must  be  inferred.  [Lord  EUenborough  C.  J. 
There  are  hardly  any  expressions  of  discommendation 
in  which  there  is  not  some  excess.  It  may  not  be 
prudent  or  correct  generally  to  mix  the  attorney  with 
his  client,  but  here  Mr.  Hodgson  induced  a  plain- 
tiff to  bring  an  action  in  which  he  could  not  succeed, 
and  though  fraudulent  and  wicked  may  be  stronger 
words  than  others  would  have  used,  yet  as  applied  to 
the  promissory  note,  are  they  not  relevant,  and  if 
relevant,  are  they  not  within  the  protection  of  the  law  ?] 
As  to  the  authority  cited  by  the  other  side,  of  Wood  v. 
Gunsionf  it  carries  the  privilege  much  too  far.  For 
if  an  action  be  brought  against  a  counsel;  then  accord- 
ing to  that  case  he  is  justified,  becailse  it  will  be 
intended  that  he  spoke  by  the  information  of  his  client, 
and  if  an  action  be  brought  against  the  client;  he  may 
justify  by  shewing  that  he  gave  no  such  information  to- 

his. 
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his  counsel.     So  that  if  that  case  were  law,  an  injured        1818. 

party  would  be  without  remedy.    There  must  be  some 

limit  laid  down*     Can  it  be  contended  that  any  thing        against 
i_       «  *  r  Scarlett. 

that  has  the  most  remote  reference  to  a  case  may  be 

said,  and  that  in  the  most  offensive  manner  ?  If  not, 
then  it  ought  to  be  left  to  the  jury,  not  merely  to  say 
whether  it  was  pertinent,  but  whether  it  was  so  per- 
tinent as  to  be  justifiable.  The  case  of  a  master  giving 
the  character  of  a  servant,  is  that  of  a  private  and 
confidential  communication.  This  is  an  accusation 
made  injuriously  to  private  character,  in  a  public 
assembly.  The  cases  therefore  stand  on  different 
grounds.  The  case  of  parliamentary  privilege  stands 
also  on  a  wholly  different  foundation.  A  member  of 
parliament  may,  if  he  thinks  it  right,  cast  imputations 
in  parliament  against  the  character  of  an  individual, 
and  still  he  will  be  protected.  But  in  that  case  he  is 
acting  in  a  public  capacity,  and  speaking  for  the 
general  good  of  the  state ;  and  it  is  of  the  utmost  import- 
ance that  full  freedom  of  speech  should  on  such  occa- 
sions be  allowed.  It  is  not  contended  that  there  can 
be  no  case  suggested  in  which'  an  action  can  be  main- 
tained against  a  counsel  for 'slanderous  words  spoken 
in  a  cause.  It  is  said  that  if  the  words  be  irrelevant, 
an  action  will  lie,  but  that,  if  relevant,  it  will  not 
Then  it  ought  to  have  been  left  to  the  jury,  in  this 
case,  to  say  to  which  of  these  two  classes  the  words 
laid  in  the  declaration  belonged. 

Lord  Ellenborough  C.  J.  The  law  privileges* 
many  communications  which  otherwise  might  be  con- 
sidered as  calumnious,  and  become  the  subject  of  an  * 
action.-    In  the  case  of  master  and  servant,  the  con* 
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.  vl  nrijuires  that   what   is  said  in 
.-.I.:    Lviwoen  man  and  man,  upon  the 
-<-*.:.«\    should   be  privileged,    if  made 
..  v  %  :'.\out  malice.     If,  however,  the  party 
„ .v.  .-.:*"EtT  knows  what  he  says  to  be  untrue, 
--.-.i1  him  of  the  protection  which  the  law 
■.„::J  such  conununicatioiis.     80    a  counsel 
^  .;  Willi  the  interests  of  others,   and  speaking 
•„-r  information,   for  the  sake  of  public  con- 
...^  vv,  is  privileged  in  commenting  fairly  and  bona 
*v  .*«  die  circumstances  of  the  case,  and  in  making 
^rvations  on  the  parties  concerned,  and  their  in- 
^  omenta  or  agents  in  bringing  the  cause  into  court. 
Vi»-  the  plaintiff  in  this  case  was  not  merely  the  at- 
torney, but  was  mixed  up  in  the  concoction  of  the 
antecedent  facts  out  of  which  the  original  cause  arose; 
he  was  cognisant  of  all  the  circumstances,  and  knew 
that  the  plaintiff  had  no  ground  of  action  in  that  case, 
in  consequence  of  having  already  received  more  than 
the  amount  demandable  by  him.     It  was  in  comment- 
ing on  this  conduct  that  the  words  were  used  by  the 
defendant.     He  had  a  right  so  to  comment,  for  the 
plaintiff  was  mixed  up  with  the  circumstances  of  the 
case,   and  was  the  agent  and  instrument  in  the  trans- 
action.   The  defendant  then  says,  that  he  is  a  fraudulent 
and  wicked  attorney.     These  were  words  not  used  at 
random  and  unnecessary,  but  were  a  comment  upon 
the  plaintiff's  conduct  as  attorney.     Perhaps  they  were 
too  strong,  it  may  have  been  too  much  to  say,  that  he 
was  guilty  of  fraud  as  between  man  and  man,  and  of 
wickedness  in  foro  divino.      The  expression,  in  the 
exercise  of  a  candour  fit  to  be  adopted,   might  have 
been  spared.      But  still  a  counsel  might  bona  fide 
1 2  think 
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think  such  an  expression  justifiable  under  the  circum-         1818. 
stances.     If  the  plaintiff  knowingly  placed  the  party        

....  .  ..it  i  Hodgson 

in  the  original  case  in  a  situation  where  he  must  be  gainst 
a  sufferer  without  any  benefit,  it  does  seem  to  give  a 
colour  to  the  charge  of  being  fraudulent  and  wicked; 
at  least  I  cannot  say  that  there  was  no  reasonable 
or  probable  cause  to  induce  such  a  conclusion.  It 
may  be  urged  that  these  facts  did  not  occur  at  the 
trial.  But  an  admission  was  made  at  the  assizes 
which,  coupled  with  the  actual  facts  now  disclosed, 
seems  to  warrant  the  conclusion  at  which  the  learned 
judge  then  arrived.  It  appears  to  me  that  the  words 
spoken  were  uttered  in  the  original  cause,  and  were 
relevant  and  pertinent  to  it,  and  consequently  that 
this  action  is  not  maintainable. 

Bayley  J.  The  rule  seems  to  me  to  be  correctly 
laid  down  in  Brook  v.  Sir  Henry  Montague  (a),  "  that 
a  counsellor  hath  a  privilege  to  enforce  any  thing  which 
is  informed  unto  him  for  his  client,  and  to  give  it  in 
evidence,  it  being  pertinent  to  the  matter  in  question, 
and  not  to  examine  whether  it  be  true  or  false."  No 
mischief  will  ensue  in  allowing  the  privilege  to  that  ex- 
tent. Now  it  is  pertinent  to  the  cause  for  counsel  to 
comment  both  on  the  facts  proved  and  on  those  which 
he  might  expect  to  be  proved.  And  that,  as  the  learned 
Judge  has  stated,  was  the  case  here.  We  might  indeed 
iairly  suppose  that  the  counsel  who  had  been  personally 
engaged  in  the  former  trial,  and  were  well  acquainted  with 
all  its  circumstances,  would  make  an  admission  to  that 
extent.  I  was,  however,  desirous  of  adverting  to  the 
real  facts  of  the  former  cause ;  for  the  propriety  of  the 

(a)  Cro.Jae*$o. 
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1818.  defendant's  conduct  must  depend  upon  the  cireum- 
— — ~  stances  which  then  occurred,  and  not  on  facts  subse- 
agtnmt  quently  proved  tending  to  explain  or  justify  the  present 
plaintiff's  conduct  on  that  occasion.  Now,  from  the 
facts  in  that  case  it  appears,  that  although  there  were 
perhaps  harsh  expressions,  still  the  defendant  was,  at 
least,  warranted  in  saying  that  the  endeavouring  to  ob- 
tain money  by  bringing  that  action  was  fraudulent 
and  knavish ;  and  he  might  fairly  argue  thus,  "  Don't 
let  me  cast  the  imputation  on  the  wrong  person. 
The  plaintiff  Norris  might  not  know  the  exact  state  of 
the  case,  but  Hodgson  his  attorney  must;  he  was  ac- 
quainted with  the  law,  and  must  have  known  the  cir- 
cumstances and  their  legal  consequences;"  then  although 
the  expressions  are  harsh,  still  they  are  within  the  pri- 
vilege of  a  counsel.  It  may  be  observed  that  these  are 
not  facts  of  a  calumnious  nature  stated  by  the  defend- 
ant, but  are  epithets  attaching  on  the  conduct  of  the 
plaintiff  from  facts  proved  in  the  cause.  If  those  epi- 
thets were  not  warranted,  the  judge  in  his  summing  up 
at  the  trial  might  set  it  right.  There  were  facts  in  this 
case  which  would  warrant  strong  expressions  on  the  part 
of  the  defendant.  I  think,  therefore,  that  in  using  the 
words  imputed  to  him  he  acted  within  the  limits  which 
the  law  permits,  and  that  he  is  not  liable  to  an  action. 

Abbott  J.  The  words  spoken  in  this  case  appear 
to  relate  to  the  plaintiff  as  attorney  in  a  former  cause, 
to  a  promissory  note,  and  to  the  obtaining  of  a  sum  of 
money  for  the  plaintiff  there.  The  Judge  reports  to  us 
that  the  words  were  used  in  an  address  to  the  jury  by 
the  defendant  as  counsel ;  and  that  he  understood  it  to 
be  admitted  that  they  were  pertinent  to  the  cause.   It  is 

suggested 
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suggested  to  us  that  this  admission  has  been  taken  too  1818. 
largely:  we  have  therefore  looked  into  the  facts  of  — 
the  first  cause,  and  we  find  them  such  that  an  admis-  against 
sion  to  the  effect  stated  by  the  learned  Judge  might 
very  properly  have  been  made.  It  is  obvious  that  the 
words  were  spoken  of  the  plaintiff,  not  merely  as  attor- 
ney, but  as  having  personally  involved  himself  in  the 
circumstances  of  that  case:  they  were  spoken  in  a 
course  of  judicial  enquiry,  and  were  relevant  to  the 
matter  in  issue.  I  am,  therefore,  of  opinion,  that  no 
action  can  be  maintained,  unless  it  can  be  shewn  that 
the  counsel  availed  himself  of  his  situation  maliciously 
to  utter  words  wholly  unjustifiable.  It  would  be  impos- 
sible that  justice  could  be  well  administered,  if  counsel 
were  to  be  questioned  for  the  too  great  strength  of 
their  expressions :  here  the  words  were  pertinent,  and 
there  is  no  pretence  for  saying  that  the  defendant  mali- 
ciously availed  himself  of  his  situation  to  utter  them. 

Holroyd  J.  I  am  of  the  same  opinion,  that  this 
action  is  not  maintainable.  The  words  were  spoken  in 
a  case  after  the  evidence  was  given,  upon  which  they 
were  a  comment.  The  jury  had  heard  the  facts,  and 
were  capable  of  judging  of  the  accuracy  of  the  com- 
ment which  was  made  for  the  purpose  of  shewing  to 
them  the  view  which  the  defendant  took  of  all  the 
circumstances  which  had  appeared  in  that  case.  It 
is  stated  by  Lord  C.  B.  Comyn${a),  "  that  words 
which  denote  opinion  or  suspicion  are  not  actionable :" 
here  the  words  denote  only  the  opinion  of  the  speaker, 
and  were  addressed  to  the  jury,  intending  to  convey  to 

(a)  Com.  Dig*  Action  on  Case  for  Defamation,  F.  1 3. 
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1818.         their  minds  the  same  opinion.     I  apprehend  that  a 

■  counsel  is  in  the  same  situation  and  under  the  same 

Hodgson  m  ,  .  . 

gainst         protection  as  the  party  him  sen,  with  this  exception, 

perhaps,  that  a  party  from  his  comparative  ignorance 
of  what  is,  or  is  not  relevant,  maybe  indulged  in  a 
greater  latitude,  and  not  be  restricted  within  the  same 
limits  as  a  counsel,  whose  superior  knowledge  of  itself 
should  be  sufficient  to  restrain  him  within  due  bounds. 
But,  strictly  speaking,  they  stand  upon  the  same  found- 
ation: it  may,  therefore,  be  fit  to  enquire,  how 
the  parties  themselves  are  protected.  In  ist  Haw- 
kins, P.  C.  (a),  it  is  laid  down,  that  "  no  false  or 
scandalous  matter  contained  in  a  petition  to  a  com- 
mittee of  parliament,  or  in  articles  of  the  peace  ex- 
hibited to  justices,  or  in  any  other  proceeding  in  a 
regular  course  of  justice,  will  make  the  complaint 
amount  to  a  libel."  And  in  Rolle's  Abridg.  (b\  "  a  case 
is  stated  in  which  it  was  holden  in  arrest  of  judgment, 
that  an  action  was  not  maintainable  where  the  words 
were  spoken  by  the  party  in  defence  of  himself,  "  and  in 
a  legal  and  judicial  way,"  by.  which  I  understand  that 
they  were  spoken  in  a  court  of  justice;  and  there,  too, 
the  words  were  charged,  and  were  found  by  the  verdict 
for  the  plaintiff  to  have  been  spoken  falsely  and  mali- 
ciously, which  makes  it  a  very  strong  case.  Lake  v. 
King  (c)  is  an  authority  to  the  same  effect.  In  Buckley 
v.  Wood(d\  the  libel  was  contained  in  a  bill  in  the 
Star-chamber,  against  Sir  R.  Buckley  >  charging  him 
with  divers  matters  examinable  in  that  court,  and  also 
that  he  was  a  maintainor  of  pirates  and  murderers, 
and  it  was  there  resolved  per  totam  curiam,   "  that 

(*)  C.  73.  s.  8.  0)  87  PI.  4. 

(0   1  Saund.  130.  {d)  4^.146. 

for 


in  the  Fifty-eighth  Year  of  GEORGE  III. 


245 


for  any  matter  contained  in  tire  bill  that  was  examin- 
able in  the  said  court,  no  action  lies*  although  the 
matter  is  merely  false,  because  it  was  in  the  course  of 
justice;  and  this  agrees  with  the  opinion  in  n  Eliz., 
Dyer,  285.,  and  with  the  judgment  in  Cutler  v.  Dixon's 
case  (a),  but  that  for  the  latter  words,  which  were  not 
examinable  in  the  said  court,  an  action  on  the  case 
lies,   for  that  cannot   be  in   a   course  of  justice."  (b) 

These 


1818. 

Hodgson 

against 
Scarlett. 


(a)  4  Rep.  14. 

(b)  In  the  case  of  Astlcy  v.  Voting,  a  Burr,  807.,  the  declaration 
charged  that  the  defendant  did  maliciously  make,  exhibit,  and  publish 
to  the  Court  of  B.  R.  a  malicious,  false,  and  scandalous  libel,  contained  in 
an  affidavit,  in  which  there  were  certain  false,  malicious,  and  scan- 
dalous matters ;  and  plea,  that  defendant  made  the  affidavit  in  his  own 
defence,  against  a  complaint  made  to  the  Court  against  him,  for  hit 
refusal  to  grant  an  ale  licence ;  and  in  answer  thereto,  and  to  an 
affidavit  of  the  plaintiff;  general  demurrer  and  joinder.  And  after 
argument,  in  the  course  of  which  defendant's  counsel  urged,  that  the 
plaintiff  admitted  the  charge,  that  the  affidavit  was  made  maliciously, 
judgment  was  given  for  the  defendant.    This  is  a  strong  authority  to 

shew  that  an  action,  as  for  defamation,  although  the  words  were  ma- 
liciously spoken  or  written,  does  not  lie,  where  they  were  spoken  or 
written  in  a  course  of  justice.  The  case  cited  by  Mr.  Justice  Holroyd, 
from  1  Roll.  Abr.  pi.  81 7.  (which  is  also  to  be  found  in  Sir  W.Jones,  431* 
and  March,  20.  pi.  45.)  is  another  authority  to  the  same  effect.  The 
otse,  as  stated  in  Rolle,  is  this :  In  an  action  on  the  case,  by  A.  against 
£.,  plaintiff  declared  that  he  took  his  oath  in  B.  R.  against  2?.  of  cer- 
tain matters  to  bind  him  to  his  good  behaviour,  and  thereupon  B, 
then*  said  falsely  and  maliciously,  Intending  to  scandalise  the  plaintiff, 
"  there  is  not  a-  word  true  in  that  affidavit,  and  I  will  prove  it  by 
forty  witnesses."  On  motion  in  arrest  of  judgment,  (the  jury  having 
by  their  verdict  found  the  words  to  be  false  and  malicious,)  it  was 
holdcn  by  the  Court  that  the  action  was  not  maintainable ;  and  the 
reason  given  was, "  that  the  answer  which  B.  made  to  the  affidavit  was 
a  justi6cation  in  law,  and  spoken  in  defence  of  himself,  and  in  a  legal 
and  judicial-way."  This  case  also  shews  that  words,  although  false  and 
maliciout,  (if  spoken  in  a  course  of  justice,)  are  not  the  subject  of  this 
species  of  action.  Upon  the  authorities  therefore  it  is  at  least  question- 
able whether  such  an  action  can  be  maintained  in  any  case  against  a 
party  for  words  spoken  or  written  in  a  course  of  justice.  Is  not 
the  proper  form  of  remedy  a  special  action  on  the  case ;  in  which  it 
should  be  expressly  charged,  that  the  imputation  was.  made  falsely  and 
without  reasonable  or  probable  cause  ?    In  other  cases  of  injuries  arising 

out 
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against 
Scarlett. 


These  cases  shew  the  privilege  possesed  by  parties 
themselves ;  and  from  these  authorities  it  appears  that 
no  action  is  maintainable  against  the  party,  nor 
consequently  against  the  counsel  who  is  in  a  similar 


out  of  the  improper  use  of  criminal  or  civil  proceedings,  the  party  complain- 
ing is  bound  to  allege  and  prove  that  the  prosecution  or  action  was  in* 
stituted  against  bijn  maliciously,  and  -without  reasonable  or  probable  cause  /  : 
and  in  Johnstone  v.  Sutton,  z  T.  &.  544, 545.,  it  is  laid  down  that  that  is 
the  essential  ground  of  any  action  for  a  false,  malicious,  and  defama- 
tory charge,  made  in  a  legal  prosecution.  The  burden  of  proving 
the  want  of  reasonable  or  probable  cause  is  thus  thrown  spun  the 
party  complaining,  the  law  considering  the  circumstance  of  the 
act  having  been  done  under  the  sanction  of  legal  proceedings,  as  prttni 
facie  evidence  that  it  was  done  for  sufficient  cause,  and  upon  proper 
motives.  In  the  case  of  an  action  for  a  malicious  arrest,  the  issuing 
of  the  writ  it  the  only  circumstance  from  which  such  a  presumption 
arises ;  with  how  much  greater  force  does  the  principle  apply  to  a 
case  where  the  party,  having  proceeded  through  the  intermediate 
steps  of  the  came,  has  arrived  at  his  trial,  and  is  in  the  act  of  ad- 
dressing the  jury,  in  the  presence  of  the  judge,  by  whom  he  may 
be  restrained  in  the  use  of  any  irrelevant  matter;  and  in  the 'pre- 
sence of  the  advene  party,  who  has  the  opportunity  of  giving  khm 
an  immediate  answer.  A  man's  voluntarily  placing  himself  in  such 
a  situation,  raises  the  strongest  presumption  that  he  is  using  legal  pro- 
ceedings only  for  legitimate  purposes.  In  Lord  Beauchamp  v.  Sir 
X,  Croft,  Dyer,  S85. 0.  it  was  holden  that  an  action  of  scandalum 
magnatum  would  not  lie  for  bringing  a  writ  of  forger  of  false  deeds 
against  a  peer;  and  in  the  common  case  of  a  false  and  malicious 
charge  of  felony,  exhibited  before  a  justice  of  the  peace,  an  action 
upon  the  case,  as  for  defamation,  will  not  lie;  but  the  party  com- 
plaining is  bound  to  allege  and  prove  that  the  charge  was  made 
maliciously,  and  without  reasonable  or  probable  cause.  This  is  at  least 
one  instance  of  a  party  conducting  his  case  before  a  competent  tri- 
bunal, and  therein  using  words  false  and  malicious,  where  this  species 
of  action  will  not  tie ;  and  from  this  it  would  seem  that  such  an 
action  cannot  be  supported,  for  words  false  and  malicious,  spoken 
by  a  party  conducting  his  own  case  before  *  court  of  competent 
jurisdiction ;  and  if  a  counsel  be  in  the  same  situation  as  the  party, 
then  such  an  action  cannot  be  supported  against  a  counsel.  From 
the  authorities  therefore,  the  reason  of  the  thing  itself,  and  from 
analogy  to  cases  of  a  similar  description*  there  does  appear  to  be  some 
ground  at  least  for  doubting  whether  an  action  upon  the  case,  is 
for  defamation,  is  the  proper  form  of  remedy  against  a  party  or  a  f 
counsel  for  words  spoken  ot  written  in  the  course  of  any  judicial 
proceeding. 

situation, 
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situation,  for  words  spoken  in  a  course  of  justice.     If         1818. 
they  be  fair   comments   upon   the  evidence,  and  be        — — 
relevant  to  the  matter  in  issue,  then,    unless  express         ^SS" 
malice  be  shewn,  the  occasion  justifies  them.     If,  how-     ScAElETT- 
ever,  it  be  proved  that  they  were  not  spoken  bona  fide 
or  express  malice  be  shewn,  then  they  may  be  action- 
able ;  at  least  our  judgment  in  the  present  case  does  not 
decide  that  they  would  not  be  so. 

Rule  discharged. 


Beaumont  and  Wife  against  Field,  (a)         *>%. 

Jan.  23d, 

TTRESPASS  for  breaking  and  entering  coal-mines-  Where  a  deed 

Plea,  not  guilty.     At  the  trial  before  the  Lord  ^raloaUthe 

Chief  Baron  at  the  last  assizes  for  the  county  of  York,  it  t^l^/ijuic 

appeared  that  the  mine  where  the  trespass  was  alleged  to  JpjjJJjJj^jp. 

have  been  committed  before  Jxdy,  1 790,  was  the  proper*  aPd  «°n*  »n<* 

the  grantor  had 
ty  of  Sir  Thomas  BlacJcett,  and  formed  part  of  what  was   not  at  that  time 

called  his  Wibsey  estate.    The  plaintiffs,  as  his  devisees,    occupations 

now  claimed  the  same:  the  defendant  Field  had  given  sonlTndth?11 

directions  for  doing  the  acts  which  were  the  trespasses   ^J*11  foimd* 

complained  of  in  the  declaration;  and  he  gave  these  direo  tnct  of  »k 

executed  some 
tions  as  the  agent  ofjarratt  and  Hardy,  who  were  en-   months  before, 

gaged  in  working  the  mine,  and  claimed  to  be  entitled  to  grantor's  land 

the  same  under  deeds  of  lease  and  release  made  in  July,  JhVsubscriMng 

1790,  by  which  Sir  T.  BlacJcett,  among  other  things,  J^;"*" 

granted  to  them  aU  the  coal-mines  at  C<^i&^  purpose  of  ex- 

0  plaining  the 

and  also  in  the  several  lands  then  in  the  tenuie  and  occu-  latent  ambigui- 
ty in  the  deed, 
pation  of  Widow  KelleU  and  son,  and  others,  naming  letters  written 

by  the  latter 
to  the  grantees,  respecting  the  sale  to  them  by  the  grantor  of  the  coal  mines  in  the 
deed,  and  purporting  to  be  written  by  his  directions,  were  admissible  evidence,  without 
slewing  an  express  authority  from  the  grantor  to  write  them. 

(a)  Cause  was  shewn  at  Strjca*U%  Jim. 

the 
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1818.         the  rest  of  his  Wibsey  tenants.     At  the  date  of  the  deed 
—"^"         there  was  no  land  in  possession  of  persons  answering  the 

Beaumont  r  f  °  m 

against  description  of  Widow  Kellct  and  son ;  although  the  mine 

in  question  was  under  lands  then  in  the  possession  of  a 
J.  Kellett,  who  was  the  son  of  a  Widow  Kellct t ;  and  these 
lands  lay  contiguous  to  Cold  Harbour  farm*  To  explain 
this  latent  ambiguity  in  the  deed,  the  defendant  gave  in 
evidence  an  agreement,  made  the  23d  of  Dec.  1789,  at- 
tested by  Is.  Noble,  (who  at  that  time  was  Sir T.  Blackett's 
land  steward,)  by  which  Jarratt  and  Hardy  contracted  for 
the  purchase  of  all  the  coals  at  Cold  Harbour  farm,  and  in 
the  lands  and  grounds  occupied  by  the  Widow  Kellett 
and  son,  &c;  and  then  further  to  shew  what  Sir  T.  Black- 
ett  intended  to  include  under  the  words  "  lands  occupied 
by  the  Widow  Kellett  and  son,"  they  offered  in  evidence 
two  letters  from  Noble,  addressed  to  Jarratt,  the  one 
bearing  date  the  3 1st  October,  and  the  other  on  the  18th 
December,  1789,  only  a  few  days  before  the  date  of  the 
agreement.  In  the  first  he  stated  that  he  had  spoken  to 
Sir  T.  Blackett  about  the  coal  in  the  farms  at  Cold  Har^ 
hour,  Sec.  at  Wibsey,  and  that  he  had  no  objection  to 
sell  them  to  Jarratt  upon  certain  terms  therein  specified  ; 
and  he  concluded  by  desiring  an  answer.  In  the  second 
letter  he  desires  Jarratt  and  Hardy  to  call  upon  the  fol- 
lowing Wednesday  (which  was  the  23d  Dec.)  or  Thursday, 
when  he  had  Sir  T.  Blacketfs  order  to  say  he  would 
be  at  home.  The  learned  Judge,  however,  rejected  these 
letters;  and  the  plaintiffs  having  obtained  a  verdict, 
Hullock  Scrjt.  in  Michaelmas  term  obtained  a  rule  nisi 
for  a  new  trial,  on  the  ground  that  these  letters  ought 
to  have  been  received  in  evidence.     And  now 

Topping,   Scarlett,    and   Bictiardson    shewed  cause. 
These  letters  were  not  admissible  evidence  until  it  were 

shewn 
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shewn  that  Noble  had  a  general  authority  to  treat  for  1818. 
the  sale  of  lands  or  coals,  or  an  express  authority  to  — — 
write  these  letters.  A  land  agent,  as  such,  h#s  not  ne-  against 
cessarily  the  power  of  binding  his  principal  by  contracts 
for  the  sale  of  lands  or  coals,  &c  A  previous  autho- 
rity, or  a  subsequent  adoption  of  his  acts,  must  there- 
fore be  shewn.  But,  secondly,  the  letters  were  not 
offered  in  evidence  to  explain  the  state  of  the  occupa- 
tion at  the  time  of  the  execution  of  the  deed :  the  thing 
to  be  explained  was,  what  was  meant  by  the  word? 
"  lands  now  in  the  occupation  of  the  widow  Kellett  and 
sons:99  but  these  letters  could  only  shew  at  most,  that  in  an 
earlier  stage  of  the  contract,  nearly  nine  months  before 
the  execution  of  the  deed,  it  was  in  contemplation  to 
convey  the  coal  mines  in  the  place  in  question ;  but  they 
cannot  by  any  means  tend  to  explain  a  deed  which  was 
not  executed  till  after  a  lapse  of  several  months. 

Hidlock  Serjt.,  Littledale9  and  Tindal,  contra.  From 
the  nature  of  the  thing  at  this  distance  of  time,  it  is 
next  to  impossible  to  shew  an  express  authority ;  but 
such  an  authority  must  be  inferred  from  the  relative 
situation  of  the  parties.  Although  in  cities  or  towns 
the  solicitor  may  be  the  fitter  person  to  apply  to  on  the 
subject  of  the  sale  of  lands,  &c,  in  the  country,  land 
agents  or  stewards  are  more  generally  referred  to: 
from  his  situation,  therefore,  and  the  fact  of  his  being  a 
witness  to  the  agreement  of  purchase,  a  previous  au- 
thority may  fairly  be  implied ;  but  Sir  T.  BlacJcett  has 
at  all  events  fully  recognized  Noble*  s  authority  by  adopt- 
ing, as  the  basis  of  the  deed,  the  very  agreement  of  pur- 
chase to  which  Noble  was  a  witness,  and  to  explain  which, 
his  letters  written  a  short  time  before  were  offered  in  evi- 
dence. Then  assuming  that  lie  had  authority  to  write 
Vol.  I.  S  these 
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1818.  these  letters,  it  is  said  that  they  are  not  receivable  hi 
evidence,  because  they  were  not  written  near  the  time 
when  the  deed  bore  date;  but  in  this  case  there  bang 
no  persons  in  possession  of  the  lands  who  answer  the 
description  of  widow  Kellett  and  son,  the  question  is, 
what  lands  were  meant  to  pass  by  those  words ;  and  thai 
forms  a  latent  ambiguity,  and  then  parol  evidence  is 
admissible;  and  they  cited  Doe,  demise  of  Chichester,  v. 
Oxendon  (a),  and  referred  to  the  opinion  of  the  Judges 
as  there  delivered  by  Gibbs  C.  J. ;  and  if  parol  evidence 
is  admissible  to  explain  the  deed,  then  all  evidence 
tending  to  give  the  explanation  required  may  be  re- 
ceived. The  circumstance  of  the  letters  having  been 
written  long  prior  to  the  execution  of  the  deed,  may  di- 
minish the  value  of  the  evidence  with  reference  to  the 
purpose  for  which  it  is  produced ;  but  if  it  be  calculated 
in  any  degree,  however  small,  to  explain  the  deed,  it  is 
admissible,  and  the  jury  are  to  pass  their  judgment 
upon  its  value. 

Lord  Ellenborough  C.  J.  I  am  of  opinion,  that 
these  letters  ought  to  have  been  received  in  evidence, 
and  therefore  there  must  be  a  new  trial.  Noble  stood 
in  the  situation  of  receiver  of  rents  to  the  estate  of  Sir 
T.  Blackett,  and  was  therefore  most  likely  to  be  con- 
versant with  the  property:  he  had  been  steward  for  a 
considerable  time,  and  continued  to  be  so  up  to  the 
time  of  the  execution  of  the  agreement:  he  was  the 
subscribing  witness  to  it,  *hich  at  least  shews  that  he 
was  conversant  with  the  whole  transaction :  the  contents 
of  the  letters  themselves  are  corroborative  of  this,  in- 
asmuch as  they  relate  to  the  subject  of  the  agreement, 
and  state  the  orders  of  Sir  T.  Blackett  upon  it ;  and  it 

(«)  ADov'sXep.  p.  65. 

is 
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is  allowable  to  refer  to  them  now,  inasmuch  as  at  the        1818. 
trial  the  nature  of  their  contents  must  have  been  opened  ■ 

by  the  counsel,  who  offered  them  in  support  of  his  case.  ^  T 
Noble,  therefore,  standing  in  this  situation  to  Sir  Thomas 
Blackett,  I  think  his  letters  were  admissible :  I  will  not 
say  what  would  be  their  effect,  if  admitted;  it  is  not 
necessary  for  me  to  do  so ;  it  may  be  equivocal :  if 
however  they  were  admissible,  then  the  attention  of  the 
jury  has  not  been  drawn  to  them,  and  the  party  is  en- 
titled to  have  them  exhibited  to  another  jury,  who  are 
to  pronounce  upon  the  whole  of  the  case. 

Batley  J.     I  am  of  the  same  opinion.     The  letters 
themselves  shew  that  the  steward  was  the  medium  of 
communication    between    Sir    T.    Blackett    and    the 
•grantees;  they  ought  therefore  to  have  been  received 
in  evidence.     I  forbear  to  say  what  their  effect  would 
be  if  they  had  been  admitted.     If  the  Judge  in  his 
summing  up  had  then  stated  them  to  be  of  no  weight, 
a  bill  of  exceptions  might  have  been  tendered  to  him, 
and  the  party  might  have  had  the  judgment  of  a  court 
of  error  upon  the  point.     This  advantage  however  he 
has  lost  by  t^e  rejection:    I  therefore  think  on  this 
ground  that  there  ought  to  be  a  new  trial. 

Abbott  J.  I  am  of  the  same  opinion,  that  the  letters 
in  this  case  ought  to  have  been  received;  and  I  think 
that  the  contents  of  the  letters,  connected  with  the  cha- 
racter and  situation  of  the  writer,  and  his  being  after* 
wards  the  subscribing  witness  to  the  agreement,  shew 
sufficiently  that  they  were  written  with  the  knowledge 
and  authority  of  Sir  T.  Blackett. 

HolroydJ.  concurred. 

Rule  absolute. 
S  2 
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1818. 

fridy,  Minchin  and  Another  against  Clement,  (a) 

where  t  If gil       A    RULE  having  in  this  case  been  obtained  in  Mi- 

objection  is  JlL  °  ...  ».        n       ,» 

taken  at  the  chaelmas  term,   to  set  aside  the  verdict  for  the 

rolcd  by  the       plaintiff,  and  to  enter  a  nonsuit  or  have  a  new  trial, 

m££g  the*  and  tbe  ca8e  now  havin8  bcen  ^K11^  the  Coart  wcrc 
point,  and  tte    ^fcurfy  0f  opinion  that  the  verdict  ought  to  be  set  aside 

wards  of  opi-      on  the  ground  that  the  direction  of  the  learned  Judge 

nion  that  that  *.  .  -,  .     ,    .  -  .     ° 

objection  was  a  was  wrong  in  point  of  law;  but,  inasmuch  as  no  leave 
of^onsuU^they  was  given  at  the  trial  to  enter  a  nonsuit,  they  were  about 
new  trUl  only,    to  direct  the  rule  to  be  drawn  up  for  a  new  trial,  but 

and  will  not 
permit  a  non- 
suit to  be  en-  Gaselee  contended,  that  inasmuch  as  the  objection 

was  made  at  the  trial,  and  the  Court  were  now  of 
opinion  that  such  an  objection  was  fatal  to  the  plaintiff's 
right  of  recovery,  flie  defendant  ought  to  have  the  be- 
nefit of  a  nonsuit  at  once,  without  going  down  to  a 
second  trial ;  and  although  he  could  not  cite  any  case  at 
that  moment  upon  the  subject,  still  he  stated  that  he 
believed  there  were  cases  in  which  the  judge  had  not 
reserved  the  point,  and  yet  the  Court  had  directed  a 
nonsuit  to  be  entered. 

Lord  Ellenboeough  Q.  J.  It  is  in  the  plaintiff's 
option  to  be  nonsuited  or  not;  and  if  at  the  trial  he 
had  refused  to  be  nonsuited,  and  the  Judge  had  then 
directed  the  jury  to  find  a  verdict  against  him,  it  was 
competent  to  the  plaintiff  to  have  tendered  a  bill  of 
exceptions,  of  which  advantage  he  would  be  deprived 

(a)  Cause  was  to  hare  been  shewn  at  Serjeants*  Inn. 

if 
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if  the  Court  were  now  to  direct  a  nonsuit  to  be  entered.         1818, 

We  are,  therefore,  of  opinion  that  the  rule  should  be  — — — 

made  absolute  for  a  new  trial  only.  1^«^N 

Rule  absolute.  Clement. 


Brown  against  Ottley.  (a)  JW** 

nriNDALxii  last  term,  obtained  a  rule  for  setting  Where  th« 

-*  .1    At  •.  •      i  •  *•  i      •  .  plaintiff"  lining 

aside  the  nonsuit  in  this  case,  on  an  affidavit  stating  omitted  to  give 
in  substance  as  follows.  The  plaintiff  carried  down  ^^"emers  his 
the  record  to  the  last  assizes  for  the  county  of  York.   ttlCor*  *n  $* . 

J  7    marshal's  book, 

which  he  entered  in  the  marshal's-  list  at  a  considerable  subsequent  to 

the  entry  of  the 

distance  from  the  first  cause*      The  defendant  also  defendant's  re- 
carried  down  the  same  record  by  proviso,  which  he  en-   ^>n  which  due 
tered  in  the  marshal's  list  of  causes,  as  No.  i.    When  JJ2  te»  Jffni 
the  cause  was  called  on  as  the  first  cause,  the  plaintiff  5i«"ne  d* 
appeared  and  stated  that  he  was  not  then  ready  to  try   J* njJa.nt  htd  * 
k,  but  should  be  ready  when  it  came  on  in  due  course  trial  on  hit  Te- 
as he  had  entered  it ;  insisting  then,  as  he  did  now  be-   the  plaintiff; 
fare  the  Court,  that  by  the  rule  of  court  (4),  if  both  the  ^JStSJwJT 
plaintiff  and  the  defendant  took  down  the  record,  the  ^ed.1*  non" 
the  trial  should  be  by  the  plaintiff's  record  if  be  entered 
it  with  the  marshal,  and  that  the  defendant  could  only 
insist  upon  proceeding  on  his  record  where  the  plaintiff 
had  neglected  to  enter  bis  record.     The  cause,  how- 
ever, was  called  on  as  No.  i.,  and  the  plaintiff,  not  ap- 
pearing, was  nonsuited.     It  appeared  by  TindaTs  affi- 
davit, that  the  defendant  had  given  due  notice  of  trial, 
but  that  the  plaintiff,  thinking  the  defendant's  notice 

(a)  Cause  was  to  have  been  shewn  at  Serjegnts*  Tutu 
(*)  R.  M.  4  Ann.    %  Tidfs  Praet.  8x8. 

S  3  sufficient, 
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sufficient,  had  omitted  to  give  any  until  a  few  days  be* 
fore  die  assizes. 

The  case  being  now  called  on, 

The  Court  said  that  as  the  plaintiff  had  not  given 
proper  notice  of  trial,  the  entry  of  his  record  was  a 
misentry  and  of  no  effect ;  that  the  rule  in  M.  4  Anne, 
applied  only  to  cases  where  both  the  plaintiff's  and 
defendant's  records  were  carried  down  in  a  triable 
shape.  The  only  record  so  carried  down  in  this 
case,  was  that  by  proviso.  The  trial  was  therefore 
properly  had  upon  that  record,  and  the  plaintiff  not 
then  choosing  to  appear,  the  nonsuit  was  right  The 
Court,  however,  set  aside  the  nonsuit  upon  payment  of 
costs,  and  on  the  plaintiff's  peremptorily  undertaking 
to  try  at  the  next  assizes. 


Saturday, 
Ja*.  »4th. 


Edwards  against  Susanna  Bethel,  Executrix 
of  R.  Bethel,  deceased. 


Whsre  an  cxe-      A  SSUMPSIT  on  promises  made  by  R.  Bethel  in  his 

cut  rii pleaded,      XL 

life-time,  and  also  on  promises  by  defendant  since 
the  death   of  the   said   R.  Bethel.      Plea  first, 


ist,  Non-as- 
sumpsit; ad, 
Ne  nnques  exe- 
cutrix; and  3d, 
Plene  adminis- 
travit;  and 
issues  on  the 
first  pleas  were 
found  for  plain- 
tiff", and  on  the 
last  for  defend- 
ant; it  was 
holden  that  the 
last  plea,  being 
a  complete  an* 
swer  to  the 
action,  the  de- 
fendant was  entitled  to  the  general  costs  of  the  trial 


npn- 
assumpsit,  by  R.  BetheU  deceased,  or  the  defendant 
since  his  death.  Secondly,  ne  unques  executrix,  and 
Thirdly,  plene  administravit.  Upon  all  these  pleas 
issue  was  taken  and  joined,  and  a  verdict  was  found 
for  the  plaintiff  on  the  two  first  issues;  and  for  the 
defendant  on  the  last,  and  the  postea  was  delivered  to 
the  plaintiff. 


Gaselee 


EDWAftDf 

againit 
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Gaselee,  in  last  terra,  obtained  a  rule  to  shew  cause  1818. 
why  the  postea  should  not  be  delivered  to  the  de- 
fendant, and  why  the  master  should  not  be  at  liberty 
to  tax  the  general  costs  in  the  cause  for  the  defendant,  Bktbkl. 
on  the  ground,  that  the  issue  on  the  plea  of  plene  ad- 
ministravit,  which  was  a  bar  to  the  action,  having  been 
found  for  the  defendant,  the  latter  was  entitled  to 
general  costs,  and  he  said  that  in  Hogg  v.  Graham  (a), 
the  court  of  C.  P.  held  a  defendant  in  such  a  case, 
entitled  to  his  costs,  and  that  Garnans  v.  Hesketh%  and 
Cockson  v.  Drinkwater  (6),  were  authorities  to  the  same 
effect 

Manning  now  shewed  cause.  The  question  in  Hogg 
v.  Graham  was  the  same  as  had  been  decided  in  Cockson 
v.  Drinkwater  and  Garnans  v.  Hesketh,  which  de- 
cisions were  recognized  in  Hinddey  v.  Bussett{c).  But 
the  dictum  at  the  end  of  the  case  cited  from  the 
common  pleas,  in  which  the  plea  of  plene  administravit 
is  put  on  the  same  footing  as  a  justification  in  trespass^ 
is  inconsistent  with  Hinddey  v.  RusselL  A  verdict  for 
the  defendant,  on  a  justification  in  trespass,  shews  that 
the  plaintiff  had  no  cause  of  action ;  but  the  plea  of 
plene  administravit  merely  goes  in  protection  of  the 
assets,  and  admits  the  cause  of  action,  upon  which  ad- 
mission the  plaintiff  may,  after  a  verdict  for  the  de- 
fendant, have  a  scire  facias  against  the  future  assets,  and 
for  that  the  year  books  were  referred  to.  (d)  In  Hinds- 
ley  v.  Russell,  the  defendant  pleaded  first,  non-assumpsit, 
secondly,  plene  administravit,  and  thirdly,  plene  ad- 
ministravit ultra  debts  by  specialty.    Issues  were  joined 

(a)  4  ****t-  X35«  (*)  *  *****  PrMf-  xox* 

(c)  17, East, *y~  (<0  33#*6-a4*    34J7.6.S4.*. 

S  4  upon 
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7«Tuth.  Saunders  against  Newman. 

The  occupier      TTHE  declaration  stated,  that  plaintiff  was  possessed 

of  a  mill  may         X  .1111 

maintain  an  of  a  water-mill,  with  the  appurtenances,  &&,  in 

forcing  back  which  mill  he  bad  used,  exercised,  and  carried  on,  and 

juringhUmfll,  still  of  right  o ught  to  use,  exercise,  and  carry  on  the 

although  he  has  trade  and  business  of  a  miller;  and  that  the  defendant 

not  enjoyed  it 

precisely  in  the  was  possessed  of  another  mill  and  mill-pond,  and  that 

00 year*;  and  the  water  of  a  certain  stream  from  time  immemorial 

holden  tobeno  ^ad  &owe&9  and  still  of  right  ought  to  flow  in  its  usual 

anfKtbn°tbaCth  channel  unto  the  miU  of  the  Pontiff,  and  from  thence 

theoccupfcr  unto  the  mill  and  mill-pond  of  defendant,  and  from 

had}  within  a 

few  years,  the  mill  and   mill-pond   of  defendant  in    its   usual 

mill  a  wheel  of  channel,  without  being  penned  or  forced  back  so  as  to 

•Kutdir"!n"  occasion  any  injury  to  the  plaintiff's  mill;  yet  the  de- 

watcr^han*th  fendant,  we^  knowing  the  premises,  wrongfully  kept 

old  one,al-         and  continued  a  hatch-dam  or  mill-head  of  and  belonjr- 
thoughthede-  .  ° 

daration  stated  ing  to  his  mill-pond,  raised  to  a  much  greater  height 

be  possessed  of  than  the  same  had  theretofore  been,  whereby  large 
Ll^hl^ttoUt  quantities  of  water  of  the  stream  which  ought  to  have 
**'£*  *ndent  flowed  and  escaped  from  and  out  of  the  defendant's  mill 
and  mill-pond  in  its  usual  channel  below  the  same  mill, 
and  away  from  the  mill  of  plaintiff,  was  greatly  pre- 
vented from  flowing  and  escaping  from  the  mill  and 
mill-pond  of  defendant,  as  the  same  otherwise  would 
have  done,  and  by  reason  of  such  obstruction  quantities 
of  the  water  and  stream  were  penned  and  forced  back 
against  the  wheel  of  the  plaintiff's  mill,  whereby  plain- 
tiff was  prevented  from  working  his  mill,  to  his  damage, 
&c  Plea,  general  issue.  At  the  trial  before  Mr.  J. 
Burrougk  at  tht  last  assizes  for  the  county  of  Wilts,  it 

5  appeared 
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appeared  in  evidence  that  the  plaintiff's  mill  was  built         1818. 
on  the  site  of  an  old  mill  which  had  existed  in  that  spot        — — 

Saunders 

for  a  space  of  at  least  forty  years  before*  In  1801  this  against 
old  mill  was  burnt  down,  and  the  plaintiff  then  built 
the  present  mill,  with  a  wheel  of  the  same  dimensions 
and  on  the  same  level  with  the  former  one.  Since  that 
period,  however,  he  had  erected  a  new  wheel  of  differ- 
ent dimensions,  but  requiring  less  water.  The  level 
of  the  water  however  continued  the  same.  It  was  for 
an  injury  to  this  last  wheel  that  the  action  was  brought. 
Upon  these  facts  the  learned  Judge  was  of  opinion, 
"  that  as  this  was  an  action  founded  on  the  plaintiff's, 
possession,  and  for  an  injury  to  that  possession,  and  as 
he  had  not  enjoyed  his  mill  in  the  state  in  which  it  was 
when  the  injury  was  sustained  for  the  space  of  twenty 
years,  he  was  not  entitled  to  recover:  that  if  the  mill 
had  remained  in  the  state  in  which  it  was  when  rebuilt 
in  1 80 1,  he  would  have  been  entitled  to  maintain  his 
action  for  an  injury,  but  he  thought  fit  to  alter  it,  and 
to  make  a  new  wheel  so  materially  different  from  the 
former,  that  the  evidence  of  his  right  was  gone;  and 
this  being  his  own  voluntary  act,  the  learned  Judge 
thought  that  he  could  not  maintain  the  action  on  the 
ground  of  possession,  for  he  could  only  support  it  by  a 
medium  of  proof,  not  that  this  was  the  same  wheel,  but 
that  if  the  old  wheel  had  remained,  the  acts  of  the  de- 
fendant would  have  injured  him  in  that  state."  On  this 
the  plaintiff  was  nonsuited,  and  a  rule  having  been 
obtained  last  term  by  Gaselee  for  setting  aside  this 
nonsuit, 

Pell  Serjt.  and  Casberd  shewed  cause.    The  plaintiff 
having  declared  merely  on  his  possession  cannot  main- 
tain 
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J  81 8.        tain  this  action  against  the  defendant,  who  appears  upon 
— —        the  evidence  to  have  had  an  ancient  mill.    To  support 

Saunders  . 

agstmst  this  action,  the  plaintiff  must  either  shew  that  his  own 
mill  waa  an  ancient  mill,  or  must  set  forth  some  pre- 
scriptive right  as  in  an  action  for  infringing  a  right  of 
common,  or  for  not  grinding  corn  at  a  particular  mi)L 
In  each  of  these  cases  a  prescriptive  right  must  to 
shewn.  Reasoning  therefore  from  analogy,  it  must  be 
inferred  that  this  action  being  for  an  infringement  on  a 
mode  of  enjoying  9.  mill,  which  mill  is  not  claimed  by 
prescription,  cannot  be  supported*  In  i  BoUSs  Abridge 
p.  107.  pi.  1 6.  it  is  said,  "  If  I  have  a  mill  by  prescrip- 
tion, and  another  erect  a  new  mill,  and  force  back  the 
water  on  my  mill  so  as  to  do  me  an  injury,  I  may  have- 
an  action  on  the  case."  From  which  it  is  to  be  inferred 
that  the  person  bringing  such  an  action  must  have  a 
prescriptive  right  to  the  mill :  no  such  right  is  claimed 
by  the  plaintiff  in  this  case,  although  he  does  claim  a 
prescriptive  right  to  the  water. 

Lord  Ellenborough  C.  J.  The  plaintiff  in  thi» 
case  has  declared  that  he  was  possessed  of  a  mill,  and 
that  the  water  has  been  used  to  flow  in  a  particular 
manner.  Now  if  by  any  alteration  lower  down  the 
stream  the  water  be  prevented  from  escaping,  as  it  has 
usually  done,  and  that  be  to  the  prejudice  of  the  owner 
of  the  mill,  it  seems  to  me  to  form  the  ground  of  an  ac- 
tion against  the  party  so  obstructing  the  water.  If 
indeed  the  plaintiff  had  stated  in  his  declaration  his 
right  to  be  in  respect  of  a  mill  of  a  given  construction, 
the  result  might  have  been  different;  but  in  the  present 
case  there  must  be  a  new  trial. 

8  Batley 
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Batley  J.    I  do  not  see  how  the  alteration  of  the        1818. 
wheel  can  make  any  difference  in  this  case;  at  least  so        ■ 
for  as  to  withdraw  it  from  the  consideration  of  the  jury.        A^«^/  * 
It  seems  to  me-that  all  the  allegations  in  the  declaration 
were  proved :  the  plaintiff  proved  that  he  was  possessed    * 
of  a  mill,  and  that  the  water  had  flowed  from  time  im- 
memorial in  a  particular  channel,  and  that  the  defendant 
had  obstructed  it    The  objection  therefore,  if  any,  must 
be  upon  the  record.    If  a  person  stops  the  current  of  a 
stream  which  has  immemorially  flowed  in  a  given  direc- 
tion, and  thereby  prejudices  another,  he  subjects  him- 
self to  an  action.     I  therefore  think  that  there  must  be 
&  new  trial.  * 

Abbott  J.     When  a  mill  has  been  erected  upon  a 
stream  for  a  long  period  of  time,  it  gives  to  the  owner 
a  right  that  the  water  shall  continue  to  flow  to  and  from 
the  mill,  in  the  manner  in  whidiit  has  been  accustomed 
to  flow  during  all  that  time.     The  owner  is  not  bound 
to  use  the  water  in  the  same  precise  manner,  or  to  apply 
it  to  the  same  mill :  if  he  were,  that  would  stop  ail  im- 
provements in  machinery.     If,  indeed,  the  alterations 
made  from  time  to  time  prejudice  the  right  of  thi  lotarer 
mill,  the  case  would  be  different ;  but  here  the  altera- 
tion is  by  no  means  injurious,  for  the  old  wheel  drew 
more  water  than  the  new  one.     I  therefore  think  that 
in  this  case  the  nonsuit  should  be  set  aside. 

Holrotd  ,J.  The  rule  laid  down  in  Bealy  v.  Sfiaiv  (a) 
by  Mr.  J.  Le  Blanc  is  this,  "  that  after  the  erection  of 
works,  and  the  appropriation  by  the  owner  of  the  land 

(a)  6£ast,%i<). 

Of 


2C2  CASES  in  HILARY  TERM 

1818.        of  a  certain  quantity  of  the  water  flowing  over  it,  if  a 
proprietor  of  other  land  afterwards  take  what  re 


Saundkrs 

againit         of  the  water  before  unappropriated,  the  first -'mentioned 


Newman. 


owner,  however  he  might  before  sucK  second  appropri- 
ation have  taken  to  himself  so  much  more,  cannot  do  to 
afterwards."    The  defendant  therefore  had  no  right 
to  use  the  water  in  this  case  after 'the  erection  of  plain- 
tiff's mill,  in  a  different  manner  than  it  had  been  accus- 
tomed to  be  used  before;  for  at  all  events  by  that  act 
the  plaintiff  appropriated  to  himself  the  water  flowing 
in  that  particular  way.     Now  the  water  used  to  flow 
without  the  obstruction  complained  of.     The  defendant 
therefore  can  have  no  right  to  turn  the  water  back  upon 
the  plaintiff's  mill.     The  change  of  the  wheel  can  make 
no  difference;  because  at  the  time  it  was  done  it  was 
certainly  lawful  for  the  plaintiff  to  make  the  alteration. 
Then  if  that  be  so,  the  defendant  by  his  subsequent  act 
cannot  deprive  the  plaintiff  of  an  advantage  which  he 
had  already  lawfully  acquired.     I  am  therefore  of 
opinion  that  the  nonsuit  must  be  set  aside. 

Rule  absolute,  (a) 

Gafelee  was  to  have  supported  the  rule. 

(«)  Sec  Luttrcfscaset4Aep.  87. 
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1818. 

The  Kino  against  The  Company  of  Proprietors  J^St?' 
of  the  Caldee  and  Hebble  Navigation. 

TTPON  hearing  the  appeal  of  the  company  of  pro-  Where  i  ita- 

prietors  of   the   Colder    and   Hebble  navigation   thepropdetors 
against  a  rate  made  for  the  relief  of  the  poor  of  the  ukVAulto 
township  of  ALverthorpe  with  Tkornes,  whereby  the  said  SJJ**'  ?f  **** 
company  stood  rated  as  follows :  the  tame,  and 

exprestly  ex- 
*•     S,    a.   empted  inch 

The  Company  of  Proprietors  of  the  Colder  JS^JrSi 

and  Hebble  Navigation,  for  the  land  occu-  !«■»  «tes,&c. 

D  it  wu  holden 

pied  by  the  canal  and  banks         -  -500  that  the  land 

House  of  lock-keeper  and  garden  occupied  the  anal  was 

Ai  ...i  ^   sko  thereby  ex* 

therewith  -  -  -  -OIOO    cmptedfrom 

The  sessions  confirmed  the  rate,  subject  to  the  opinion  v°9t*i  "tc# 
of  this  Court  upon  the  following  case : 

By  an  act  passed  in  the  ninth  year  of  the  reign  of 
his  present  Majesty  relating  to  the  said  navigation,  the 
said  Company  of  Proprietors  were  empowered  to  take 
rates  and  duties  in  respect  of  vessels  navigating  the 
canal ;  and  it  was  thereby  enacted  that  the  said  rates  or 
duties  should  at  all  times  thereafter  be  exempted  from 
the  payment  of  any  taxes,  rates,  assessments  or  impo- 
sitions whatsoever  any  law  or  statute  made  or  to  be 
made  to  the  contrary  thereof  notwithstanding,  but 
the  act  did  not  contain  any  express  exemption  of  land 
taken  by  the  Company  for  the  purpose  of  the  naviga- 
tion from  the  payment  of  rates  and  taxes  as  land. 
The  quantity  of  land  within  the  township  of  Alver- 
thorpe  with  Thames  taken  by  the  proprietors  of  the 
navigation  by  virtue  of  the  powers  given  them  by  the 

act 
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The  Kino 

against 

The  Caldcr 

and  Hcbblb 

Nivigation 

Company. 


act  for  that  purpose,  and  upon  which  they  made  a 
lock  and  a  cut  or  canal  and  banks  to  the  same  was 
about  six  acrqs,  and  of  the  full  value  of  ten  pounds  per 
annum,  if  occupied  in  like  maner  as  the  other  land 
within  that  township.  Before  the  land  was  so  taken  by 
the  proprietors  it  was  rated  and  assessed  as  other  lands 
within  the  township,  to  the  poor  and  other  rates.  The 
proprietors  built  a  lock-house  upon  part  of  the  lands, 
and  the  same  was  occupied  by  their  lock-keeper  toge- 
ther with  other  parts  of  the  land  as  a  garden  to  the 
house,  and  for  which  house  and  garden  the  Company 
agreed  to  pay  a  proportion  of  the  rate,  resisting  only 
the  rate  upon  the  land  covered  with  water,  and  that 
which  was  used  merely  for  the  towing  path  and  banks ; 
from  which  tho  proprietors  derived  no  other  emolument 
than  the  rates  and  duties.  The  Sessions  being  of 
opinion  that  notwithstanding  the  exception  the  said 
company  of  proprietors  were  liable  to  be  rated  and 
assessed  to  the  relief  of  the  poor  for  the  land  in  question 
as  land,  confirmed  the  rate. 


Richardson  and  E.  Alderson  in  support  of  the  order 
of  sessions.  Before  the  passing  of  the  9G.3.  the 
land  now  occupied  by  the  canal  was  productive  of 
rates  to  the  town.  The  Company  have  taken  this 
under  the  act,  and  it  is  in  its  present  state  produc- 
tive of  profit.  It  may  be  said,  however,  that  this  profit 
is  exempted  from  rates ;  but  it  is  observable  that  there 
is  no  special  exemption  of  the  land :  and  the  section  re- 
lied upon  by  the  other  side,  which  is  to  be  found  in  die 
Leeds  and  IJvcrpool  canal  act,  seems  to  have  been 
there  inserted  by  the  legislature  ex  abundanti  caute& 
When  this  act  passed,  it  was  not  settled  law  that  tolls 

per 
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per  se  were  not  rateable.     The  exemption  here  must        1818, 
be  construed  reasonably ;  the  canal  company  have  land  p 

within  the  township,  and  that  land  is  productive.  The  agafott 
sessions  have  stated  that  occupied  as  other  land  it  would  ana  hkhlc 
be  of  the  value  of  10/.  per  annum.  In  Rex  v.  Dock  comSnJ? 
Company  of  Hull  (a),  the  act  made  the  dock  shares  there 
rated  personal  property,  and  although  personal  pro- 
perty was  not  rated  in  that  town,  and  the  dock  shares 
were  inserted  in  the  rate  as  land,  the  Court  there  held 
that  the  statute  must  be  construed  reasonably,  and  that 
the  shares  must  notwithstanding  be  subject  to  the  rate. 
So  here,  this  exemption  must  be  construed  reasonably, 
and  not  according  to  the  strict  letter;  and  the  reason- 
able construction  is  that  the  tolls  shall  be  exempted 
from  taxation  to  their  full  extent,  but  that  the  land  oc- 
cupied by  the  company  shall  pay  the  same  rates  as  it 
did  before.  The  exemption  in  this  case  differs  from 
that  in  the  Leeds  and  Liverpool  canal  act  for  this  rea- 
son, that  the  navigation  was  a  river  navigation,  made  for 
the  purpose  of  rendering  navigable  the  old  bed  of  the 
river  which  before  the  act  was  not  rateable,  but  the 
Leeds  and  Liverpool  canal  was  cut  entirely  through 
land  previously  rateable,  and  the  attention  of  the  legis- 
lature was  more  likely  to  be  called  to  the  exemption 
which  would  therefore  be  more  precise  in  its  terms, 
although  in  substance  the  same.  In  Rex  v.  Scul- 
coates  (6),  no  profit  was  received  within  the  parish,  and 
indeed  the  trustees  there  were  public  officers  receiving 
no  private  benefit  for  themselves.  This  case  is  not 
easily  distinguished  from  Rex  v.  Gardner,  (c)  The 
areas  rated  in  that  case  produced  no  profit  per  se,  they 


(*)  I  T.£.  119. 

(J)  niw/,  40. 

(c)  Cowp.jy. 

Vol.  I. 

T 
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1818.  were  merely  conducive  to  the  convenient  occupation  of 

-  the  other  premises,  yet  they  were  held  rateable ;  now 

agahut  here,  taking  the  argument  on  the  other  side  in  its  full 

lid  Hib*ll  extent,  the  exemption  of  the  rates  and  duties  does  but 

Com^n00       ,m*e  the   land    unProductive  of  Profit  Per  8e>   lt  may 

still,  however,  be  conducive  to  the  convenient  occupa- 
tion of  the  other  premises  belonging  to  the  company, 
which  are  mentioned  in  the  case;  and  if  so,  then  the 
rule  laid  down  in  Rex  v.  Gardner  will  apply,  and  the 
Court  will  not  enter  into  the  quantum,  which  was  a 
question  for  the  sessions. 

Topping  and  Scarlett,  contra.  To  render  property 
rateable  it  must  produce  profit,  and  be  locally  situate 
within  the  parish :  it  is  stated  in  this  case  that  the  only 
profit  arises  from  the  rates  and  duties.  These  are  ex- 
pressly exempted  from  the  poor  rates  by  the  very  terms 
of  the  act  of  parliament.  It  has  then  become  as  un- 
productive property,  and  is  consequently  not  rateable. 
In  the  Leeds  and  Liverpool  canal  act  (a)  there  is  a  spe- 
cial exemption  of  rates  and  duties,  leaving  the  company 
liable  to  be  rated  to  the  extent  of  the  value  of  the  land. 
It  is  clear,  therefore,  that  but  for  this  special  exemption 
the  land  would  not  be  rateable.  Where  the  legisla- 
ture intend  to  exempt  in  this  special  manner  they  use 
precise  words.  If  the  argument  on  the  other  side  were 
adopted  it  would  be  a  virtual  repeal  of  the  act.  The 
value  here  affixed  by  the  sessions  is  a  mere  imaginary 
value.  It  is  strange  that  although  this  navigation  has 
existed  %since  i7<%b  no  attempt  to  rate  it  should  ever 
have  been  made  before. 

to  5^,315. 

Lord 
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Lord  Ellenborough  C.  J.  The  circumstance  of 
this  property  not  having  been  rated  for  so  long  a  period 
has  considerable  weight  in  inducing  me  to  conclude 
that  it  is  not  rateable.  The  question  is  upon  the  con- 
struction of  the  particular  terms  used  by  the  legislature 
in  this  act  of  parliament.  The  rates  and  duties  are 
thereby  exempted  from  the  payment  of  any  taxes,  rates, 
assessments,  or  impositions  whatsoever.  In  respect  of 
what  were  these  rates  and  duties  then  received?  They 
were  received  in  respect  of  the  land,  of  the  manual 
labour,  and  of  the  stowage  of  the  vessels  in  which  goods 
were  transported.  By  estimating  the  value  of  these 
component  parts  you  form  cumulatively  the  value  of 
the  rates  and  duties.  When  the  legislature,  there- 
fore, exempts  those  which  are  the  aggregate,  it  must 
have  intended  to  have  exempted  the  component  parts, 
of  which  the  land  (which  is  here  rated)  is  one.  In 
the  Leeds  and  Liverpool  canal  act  there  was  a  special 
exemption.  There  the  legislature  made  use  of  plain 
and  unequivocal  language :  and  if  such  had  been  found 
in  this  act  they  could  not  have  been  misunderstood, 
but  there  are  no  such  words,  and  therefore  it  seems 
to  me  that  the  rates  and' duties  being  exempted,  there 
is  nothing  left  for  which  the  company  can  be  rateable, 
and  that  this  order  of  sesssion  must  be  quashed. 


1818. 

The  Kino 

against 

The  Caldck 

and  Hcbble 

Navigatioa 

Company. 


Bayley  J.  I  own  that  I  have  felt  great  difficulty 
in  the  course  of  this  argument,  and  even  now  my  mind 
is  not  fully  settled  upon  the  point.  The  question  arises 
upon  the  effect  of  this  exemption.  When  the  act  passed, 
it  was  supposed  that  tolls  were  eo  nomine  rateable ;  that 
has  indeed  been  since  found  to  be  inaccurate ;  but  they 
were  then  considered  to  be  rateable  to  the  full  extent  of 

T  2  their 
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The  Kino 

against 

The  Caldkr 

and  Hkmblb 

Navigation 

Company. 


their  value,  and  in  the  place  where  they  were  collected, 
which  was  productive  of  great  injustice.  The  im- 
pression upon  my  mind  was,  that  the  legislature  meant 
by  this  exemption  only  to  prevent  the  company  from 
being  rated  for  the  tolls  eo  nomine,  and  in  the  place 
where  they  were  collected,  but  not  to  exempt  them 
generally  from  the  poor  rate ;  and  if  that  had  been  so, 
then  the  most  convenient  standard  for  estimating  the 
rate  would  be  the  value  of  the  land  before  it  had  been 
converted  into  a  canal,  which  is  the  standard  adopted 
by  the  sessions  in  this  case.  But  inasmuch  as  the 
canal  is  for  the  public  good,  and  not  merely  for  the 
private  benefit  of  individuals,  it  is  possible  the  legis- 
lature may  have  intended  to  give  this  general  exemp- 
tion, and  the  construction  derives  considerable  force 
from  the  special  words  of  the  exemption  in  the  L$eds 
and  Liverpool  canal  act.  For  it  would  not  have  been 
necessary  to  have  introduced  such  words  in  that  act, 
if  without  them  the  same  construction  would  have 
obtained.  It  may  be  just  that  the  property  in  this  case 
should  continue  subject  to  the  rate,  but  I  incline  to 
think,  that  for  this  purpose  express  words  in  the 
exemption  are  necessary. 


Abbott  J.  I  am  also  of  opinion  that  the  order  of 
sessions  should  be  quashed.  It  appears  that  the  rates 
aud  duties  form  the  only  profit  arising  out  of  the  land. 
These  the  legislature  has  expressly  exempted  from  the 
payment  of  the  poor  rates  and  the  only  profit  of  the 
land  being  exempted,  it  would  be  a  strong  thing  to  say 
that  the  land  itself  should  still  continue  subject  to  the 
rate.  At  the  time  of  passing  this  act,  tolls  were  con- 
sidered eo  nomine  rateable ;  but  I  can  find  no  instance 

14  in 
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in  which  the  tolls  having  been  rated,  the  land  has  also  1818. 
been  rated  in  respect  of  any  other  profit.  The  oldest 
case  upon  this  subject  is  the  case  of  the  King  v.  Wick- 
ham  Market  (a):  there  the  market-place  was  the  thing  andHtmi 
rateable  and  the  tolls  were  the  measure  of  it  value.  company? 
The  rate  however  in  that  case  was  imposed  upon  the  tolls. 
In  the  King  v.  Cardington  (4),  the  rate  was  also  imposed 
upon  the  tolls,  although  the  sluice  where  they  were 
received  was. the  property  rateable;  then  if,  as  appears 
from  these  cases,  by  the  word  tolls  may  be  meant  the 
thing  in  respect  of  which  the  tolls  are  received,  the 
exemption  of  tolls  by  the  legislature  must  be  con- 
sidered as  an  exemption  of  that  in  respect  of  which 
they  are  receivable.  That  hi  this  case  is  the  land,  and 
I  therefore  think  that  the  land  is  exempted  ffom  the 
rate. 

Holroyd  J.    I  am  of  the  same  opinion.     A  rate 

on  land  is  in  effect  a  rate  on  the  profits  of  the  land, 

for  where  there  are  no  profits,  there  is  no  beneficial 

occupation,  now  the  rates  and  duties  being  exempted 

in  this  case,  and  there  being  no  other  profits  of  the 

land,  I  think  the  land  itself  must  be  considered  as 

exempted. 

Order  of  Sessions  quashed. 

(a)  3  Kcble,  540.  W  Gw/-  581. 


T  3 


270  CASES  in  HILARY  TERM 


Wednesday,  The    King    against    The    Inhabitants   of 

Jan.  *8th.  <=> 

Brighthelmstone. 

Asoldier,  whilst  HPWO  justices   removed  William  Lancaster  and  his 

lay  In  barracks  ^our    children    from    Gloucester    to    Brighthch*- 

house  therefor  sione»      The    pauper   had    been    serjeant    to   one  of 

himself  and  tne  companies  in  the  South  Gloucester  militia,  which 

yearly  value  of  ]ay    in    barracks  at    Brighthelmstone*   and   performed 

20/.,  and  resided        J  m  6  . 

therein  more       all  the  duties,  and   received  all  the  advantages   inci- 

than  forty  days:     ,  ,  .       .         .  .  i    i      •         i  • 

Held  that  this     dent  to  his  situation  as  serjeant,  and  during  that  time 
tosettle^nag      nad  taken  a  tenement  there  of  the  value  of  lol.  a  year 

Ihat  henthereby  or  more>  in  which  he  had  residecl  w5th  his  family  for 
gained  a  settle-  more  than  forty  days.  Upon  appeal,  the  court  of 
quarter  sessions  confirmed  the  order  of  removal,  sub- 
ject to  the  opinion  of  the  Court  of  King's  Bench, 
whether  by  such  renting  and  residence  the  6aid 
William  Lancaster  gained  a  settlement  in  Brighthelm- 
stone or  not. 


ment. 


Nolan  and  Twiss,  in  support  of  the  order  of  sessions, 
cited  Rex  v.  Hellingly  (a),  aud  contended  that  the 
party  during  the  time  he  resided  on  this  tenement, 
which  was  above  forty  days,  was  irremovable  by  the 
parish  officer,  and  therefore  gained  a  settlement  by 
such  residence. 

The  Court  then  called  upon 

Bolland  and  Norton,  contra.  This  point  was  only 
adverted  to  in  Rex  v.  Hellingly,  but  was  not  decided ; 
and    if   this    be    held   to    be    a    settlement,   it    will 

(a)  io  East,  41. 

12  entail 


Bright&elm- 

STONE. 
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entail  very   heavy   burthens  upon  those  parishes  in        1818. 

which,  as  in  Brighthelmstone,  large  bodies  of  troops  are 

usually  quartered.     In  JS.  v.  St.  James,  in  Bury  St  Ed*        against 

«    ,    x       v        i     ,-.,,     >  ,1111  The  Inhabi- 

mund?s(a),  Lord  Ellenborough  held  that  a  pauper  tarn*  of 
detained  by  an  accident  in  breaking  his  leg,  could  hot 
be  considered  as  a  person  coming  to  settle,  he  not 
having  come  into  the  parish  animo  morandi.  So  here 
the  serjeant  has  no  animus  morandi,  his  movements 
being  at  the  absolute  disposal  of  the  crown,  who  might 
order  him  away  at  a  minute's  notice.  He  cannot 
therefore  be  considered  as  coming  to  settle  on  a  tene- 
ment, which  the  statute  of  13  &  14  Car.  2.  c.  12.  ab- 
solutely requires.  Besides,  by  the  case  it  is  stated, 
that  the  pauper  received  all  the  advantages  incident  to 
his  situation  as  serjeant.  Now  lodging  money  is  one 
of  those  advantages.  This  house  therefore  which  he 
took  with  the  lodging  money  is  to  be  considered  quasi 
a  barrack,  and  his  occupation  an  occupation  by  him 
on  the  part  of  the  public.  By  the  third  section  of  the 
mutiny  act,  itappears  that  the  legislature  consider  that 
a  soldier  during  service  has  his  power  of  acquiring  a 
settlement  suspended.  For  that  clause  makes  his  exa- 
mination before  the  magistrates  conclusive  evidence  of 
his  last  legal  settlement.  And  accordingly  it  has  been 
determined  by  this  Court,  that  during  that  period,  he 
cannot  gain  a  settlement  by  hiring  and  service.  Here 
he  had  not  the  absolute  right  of  staying  in  the  parish 
forty  days.  And  though  he  stayed  in  fact  longer,  that 
makes  no  difference.  For  he  might  stay  a  year  as  a 
servant,  and  yet  it  has  been  ruled,  that  he  would  never- 
theless gain  no  settlement  by  that. 

U)  10  East,  25. 

T  4  Lord 
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tants of 
Briqiithelm- 
stonc. 


Lord  Ellenborough  C.  J.    In  this  case,  it  seems  to 
me,  that  the  sessions  have  drawn  the  right  conclusion. 
It  is  contended  that  the  party  here  had  no  intention 
of  coming  to  settle  at  Brighthelmstonc ;    that  is   not 
correct;  certainly  he  had  the  intention  of  settling  there, 
subject  however  to  the  power  of  those  who  directed 
his  movements.     The  case  states  that  he  himself  took 
the  tenements  as  a  lodging  for  himself  and  his  family. 
Now  suppose  an  action  then  to  have  been  brought 
against  him  for  non-payment  of  rent,  he  clearly  could 
not  set  up  as  a  defence,  that  he  was  not  the  tenant  of 
the  premises;    then  if  he,  as  a  tenant,   occupied  this 
house  of  the  yearly  value  of  10Z.  and  upwards,  he  was 
during  his  occupation  irremovable,    and  that  having 
continued  for   forty  days,    he  has  gained  a  settlement. 
But  it  is  said  that  the  mutiny  act  prevents  a  soldier 
from  gaining  a  settlement;  that  act,  however,  contains 
no  such  express  provision:  the  clause  enabling  every 
soldier  to  be  examined  as  to  his  settlement,  does  not 
disqualify  him  from  obtaining  a  new  one.     The  case 
of  hiring  and  service  is  quite  distinguishable  from  this ; 
that  proceeds  on  the  ground  of  a  person's  not  being 
permitted  to  contract  two  relations  inconsistent  with 
each  other.     In  order  to  gain  a  settlement  by  hiring 
and  service,  he  must  engage  to  serve  at  all  events  for  a 
year;   now  a  soldier  has  not  the  capacity  to  render 
such  service ;  for   an  order  from  the  war  office  may, 
at  any  time,  intervene,  and  take  him  from  his  master's 
control.     The  case  of  taking  a  tenement  is  quite  dif- 
ferent;  he  does  not  there  engage  to  reside  in  it  for 
any  definite  period,  and  if  he  does  actually  reside  for 
forty  days  it  is  sufficient.     If  not,    it  would  equally 
follow,  that  supposing  an  estate  to  have  devolved  upon 

him 
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him  by  act  of  law,  or  that  he  had  made  a  purchase  to  1818. 

the  amount  of  30/.,  still  no  settlement  would  be  gained  „~"— m 

.  The  Kino 

by  him.  against 

Order  of  Sessions  confirmed.  TIJC  ,nharbi 


tants  of 
Brioutmblm- 

SI-ORE. 


The  King  against  The  Inhabitants  of  Hinckley,  mfasfy, 

0  Jan.  28th. 

T^HE  pauper,  William  Sansom,  and  Elizabeth  his  wife,   An  indenture 

were  removed  by  an  order  of  justices  from  the  li-  oVefsecrt^lT 

berties  of  Monks  Kirljy,  in  the  county  of  Warwick,  (which  0,  ^hY*r£ns 

liberties  have  overseers  appointed,  and  maintain  their  own  county  of  tr*r. 

wick,  with  the 
poor  separately  from  the  other  parts  of  the  parish,)  to  content  of 

the  parish  of  Hinckley,  in  the  county  of  Leicester.    The  said  county/6 

sessions,  on  appeal,  confirmed  this  order,  subject  to  the  apprcnricTto" 

opinion  of  the  Court  of  King's  Bench  on  the  following;    J/£*  °[  ^f in 

Case :  Leicester,  ind 

the  justices  in 

The  pauper  was  bound  apprentice  by  the  church-  their  written 

wardens  and  overseers  of  the  liberties  of  Monks  Kirby,  the  margin  de- 

to  John  Wright  of  Hinckley,  by  a  parish  indenture,  of  seUesujnitlces 

the  third  of  August,  1795,  which  stated  that  J.  B.  and   °f*seJ™ngM 

E.  B.,  churchwardens  of  the  liberties  of  Monks  Kirby,   l.nat  {* suffi- 

*     ctently  appeared 

in  the  county  of  Warwick,  and  S.  C.  and  J.  T.,  over-  that  they  were 

justices  of  the 

seers  of  the  poor  of  the  said  liberties,  by  and  with  the  county  of  War- 
wick* 

consent  of  the  justices  of  the  peace  for  the  said  county, 

whose  names  were  thereto  subscribed,  had  placed 
William  Sansom,  aged  eight  years  or  thereabouts,  a 
poor  child  of  the  said*  liberties,  apprentice  to  John 
Wright,  of  the  parish  of  Hinckley,  in  the  county  of 
I*eicester,  framc-work-knitter,  with  him  to  dwell  and 
serve  from  thence  until  the  apprentice  should  accom- 
plish his  full  age  of  twenty-one  years,  according  to  the 
statute  in  that  case  made  and  provided.  The  indenture 
was  duly  executed  by  all  die  parties  thereto,  and  in  the 

margin 
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1818.         Leicester,  to  serve  him  until  the  pauper  attained  his  age 

^ of  twenty-one  years.    The  pauper  served  Gittiver  under 

against  this  binding  for  two  years  and  resided  in  Earl  Shitton. 
Jnt"  0*f  l"  The  appellants  objected  to  the  indenture,  that  it  was 
EarlSwlton.  gjgjjgd  Dy  one  churchwarden  and  one  overseer  only,  and 
they  then  proved  the  registry  of  appointments  of  church- 
wardens for  the  parish  of  Crafty  that  in  the  year  when 
the  above  indenture  was  executed  only  tmc  churchwar- 
den was  appointed  for  that  parish,  and  it  was  admitted 
that  he  was  the  only  churchwarden  of  the  parish,  the 
year  throughout.  It  was  further  proved  that  for  forty 
years  preceding,  the  practice  had  invariably  been,  in  the 
above  parish,  to  appoint  only  one  churchwarden.  The 
question,  therefore,  snbmitted  to  the  consideration  of 
the  Court  is,  whether  such  indenture  of  apprenticeship 
made  and  executed  during  the  time  when  the  parish 
had  but  one  churchwarden,  is  a  valid  instrument  or 
not. 

Beauclerk  and  Marriott,  in  support  of  the  order  of 
sessions.  The  King  v.  Hinckley  {a),  h  expressly  in  point 
with  the  present  case*  The  indenture  yas  there  exe- 
cuted by  one  churchwarden  and  one  overseer,  and  the 
Court  held  that  that  indenture  was  valid,  on  the  ground 
that  there  might  be  two  overseers  and  only  one  church- 
warden, and  then  it  was  executed  by  the  greater  part 
The  Court  here  called  upon 

Scarlett,  Philipps,  and  Francklin9  contra.  The  vali- 
dity of  this  indenture  depends  on  the  43  Eliz.  c.  2.  s.  5., 
by  which  the  churchwardens  and  overseers,  or  the 
greater  part  of  them,  may  bind  out  poor  children.  The 
statute  therefore  constitutes  a  particular  body  of  persons 

{a)  i%  East,  361. 

ta 
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to  whom  it  entrusts  these  powers,  and  it  being  a  trust,        1818. 
the  words  of  the  act  must  be  taken  strictly.     Now  the 

J  The  Kino 

-question  is,  of  how  many  persons  must  this  body  consist?  **««* 
The  statute  is  precise  as  to  the  number  of  overseers :  tanu  of 
they  must  not  exceed  four,  nor  be  less  than  two :  and 
although  the  churchwardens  are  not  so  expressly  limited 
in  point  of  number,  still  from  the  word  churchwardens 
being  used  there  must  be  more  than  one ;  so  that  the 
entire  body  must  consist  of  at  least  two  of  each  class* 
Lord  EUeriborough  C.  J.  and  Le  Blanc  J.  in  Rex  v.  All 
Saints,  Derby  (a),  seem  to  have  considered  this  the  pro- 
per construction  of  the  statute,  although  that  point  was 
not  there  decided ;  then  if  so,  inasmuch  as  there  was  in 
this  parish  only  one  churchwarden,  there  was  there  no 
legally  constituted  body ;  and  this  indenture,  although 
executed  by  the  majority  of  the  existing  body,  is  there- 
fore void :  for  the  legislature  have  not  chosen  to  intrust 
this  power  in  parishes  to  a  body  in  which  there  are  not 
at  least  two  churchwardens.  In  the  case  of  townships 
they  have  indeed  otherwise  provided  by  54  G.  3.  c.  107. 
s.  2.  By  that  a£t  indentures  signed  by  the  overseers  and 
churchwarden  or  churchwardens,  or  the  major  part  of 
them,  are  made  valid :  but  the  cautious  insertion  of  both 
singular  and  plural  number  shews  their  opinion  as  to 
the  construction,  when  the  latter  only  is  used.  There 
being  therefore  in  this  parish  only  one  churchwarden, 
the  body  contemplated  by  the  43  Eliz.  c.  2.  s.  5.  did  not 
exist,  and  this  indenture  was  void. 

Lord  Ellenbo  rough  C.  J.      This  case  has  been 
very  forcibly  put  by  Mr.  Philipps  upon  the  words  of 
the  statute,  and  he  has  argued  that  the  power  of  bind- 
to  13  last,  150. 
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The  King 

against 
The  Inhabi- 
tants of 
EaklSeiilton. 


ing  out  poor  children  is  only  given  when  there  are  two 
churchwardens.  Generally  speaking  there  are  two; 
but  I  think  that  the  legislature  used  the  word  church- 
wardens here  in  the  plural  number,  not  as  requiring  that 
there  should  be  two,  but  as  speaking  of  the  whole  body 
of  officers  of  that  description  of  whatever  number  that 
body  be  constituted.  By  custom  there  may  be  only 
one  churchwarden  in  a  parish,  and  if  so,  it  is  absolutely 
necessary  that  all  the  powers  of  the  43  Eliz.  should  be 
vested  in  him,  or  otherwise  the  act  would  be  nullified  in 
all  those  parishes  in  which  such  a  custom  prevailed. 
The  act  does  not  expressly  require  two  churchwardens, 
and  the  inconvenience  that  would  necessarily  result  from 
adopting  that  construction  of  the  statute  is  sufficient  to 
induce  me  to  reject  it  altogether. 

Bayley  J.  I  am  of  the  same  opinion.  The  word 
churchwardens  in  the  plural  number  is  here  used  because 
the  legislature  were  aware  that  they  were  generally  two. 
It  is  as  if  they  had  said,  "  all  churchwardens,  whether 
one  or  more."  A  custom  to  have  only  one  church- 
warden is  valid,  and  such  a  custom  ihust,  therefore, 
have  been  abrogated  by  43  Eliz.  c.  2.,  or  else  none  of 
the  provisions  of  that  act  could  have  been  put  in  force. 
But  there  is  no  ground  for  supposing  that  that  act  of 
parliament  had  such  an  effect.  There  is  no  authority 
for  saying  that  it  is  absolutely  essential  to  have  more 
than  one  churchwarden,  and  such  a  construction  of  the 
43  Eliz.  would  be  most  unreasonable. 

Abbott  J.  I  am  of  opinion  that  this  is  a  valid 
binding.  A  power  is  given  by  die  statute  to  the  samt 
body  of  churchwardens  and  overseers,  not  only  to  bind 
out  poor  children,  but  also  to  raise  rates  for  the  relief 

of 
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of  the  poor;  and  if  this  indenture  were  bad,  every  rate  1818. 
made  by  a  body  similarly  constituted  would  be  void 
also  unless  the  legislature  should  interfere.  That  would  against 
be  so  mischievous  a  conclusion,  that  it  is  not  reasonable  tautf  <£  ~ 
for  the  court  to  adopt  it.  The  case  states,  that  there 
has  been  only  one  churchwarden  in  this  parish  for  forty 
years,  and  it  is  not  stated  that  there  ever  were  more, 
and  it  may  therefore  be  collected  from  what  does  appear, 
and  what  does  not  appear,  that  this  has  been  an  imme- 
morial custom ;  if  so,  there  is  no  power  now  to  alter 
it;  and  if  the  construction  contended  for  be  adopted,  no 
rate  for  the  relief  of  the  poor  in  this  parish  can  ever  be 
made.  I  think,  therefore,  that  where  there  has  been 
by  immemorial  custom  only  one  churchwarden,  such 
churchwarden,  together  with  the  overseers,  may  forin  a 
body,  the  major  part  of  whom  may  lawfully  execute  all 
the  powers  contained  in  the  43d  Eliz. 

Holroyd*  J.  I  am  of  the  same  opinion.  It  appears 
to  me  .that  the  stat  43d  Elizabeth  did  not  mean  to  make 
any  alteration  in  the  body  of  the  churchwardens  previ- 
ously existing  ih  a  parish,  but  to  add  to  that  body  the 
overseers,  and  to  give  to  the  aggregate  body  certain 
powers.  If  from  time  immemorial  there  has  been  only 
one  churchwarden,  the  act  gives  no  authority  to  appoint 
more ;  and  if  so,  on  the  construction  now  contended 
for,  nothing  could  be  done  under  the  act.  I  think  the 
legislature  meant  merely  by  general  words  to  give  a 
power  to  the  body  of  churchwardens  at  large,  without 
considering  whether  that  body  consisted  of  one*  or 
more. 

Order  of  Sessions  confirmed* 
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Wednesday,  The  King  against  The  Inhabitants  of  Dawlish. 
A  pauper,  T  T  PON  an  appeal  against  an  order  of  two  justices  by 

before  the  ex-        U  f  f  °  J  J 

piration  of  her  which  Ruth  Hookway  was  removed  from  the  pa- 

Wrea^henSf P*  rish  of  Ctyst  Honiton,  in  the  county  of  Devon,  to  the 

anydeaTthefour  Par,sn  of  Dawlish  in  the  same  county.     The  sessions 

last  months  of  confirrned  the  order,  subject  to  the  opinion  of  this  Court 

after  her  in-        on  a  case  which  stated  in  substance  as  follows : 

dentures  had 

expired,  and  The  pauper  by  indenture  dated  September  3.  1804, 

self  to  the  tame  was  bound  apprentice  by  the  parish  officers  of  Broad" 
StheTycar,  but  hembury  to  Robert  Pearcy  of  that  place  till  she  should 
SCTT  rtis^Hdd  attam  the  age  of  twenty-one,  whilst  under  this  indenture 
that  the  first  she  served  John  Blackmore,  with  Pearcy's  express  con- 
though  without  sent,  for  two  years  in  the  parish  of  Dawlish,  after  which 
o/consentof  in  May,  1 81 2,  she  hired  herself  as  a  yearly  servant  to 
migh?£er)  Mrs*  Bryani  of  the  parish  of  Clyst  Honiton  for  4.  a 

coupled  with  year.  In  the  September  following  the  indentures  ex- 
the  service  y  r  ° 

under  the  last     pired.     At  the  end  of  her  year,  the  pauper  again  hired 
that  the'praper  for  another  year  to  Mrs.  Bryant,  and  served  ten  months 
a  settlement.       under  this  last  hiring.     There  was  no  interruption  be- 
tween the  two  services.     The  first  year's  service  with 
Mrs.  Bryant  was  without  the  knowledge  and  consent 
of  Pearcy  the  master. 

Moore,  in  support  of  the  order  of  sessions,  contended 
that  no  settlement  had  been  gained  in  Clyst  Honiton  by 
the  hiring  and  service.  The  first  hiring  to  Mrs.  Bryant 
was  in  May,  1 8 1 2,  at  whicl}  time  the  apprenticeship 
was  still  in  existence,  consequently  no  settlement  could 
be  gained  under  that  contract,  then  after  the  expiration 
of  the  apprenticeship  there  is  a  fresh  hiring  under 

which 
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which  the  pauper  only  served  ten  months,  and  though         1818. 
part  of  the  first  year's  service  was  subsequent  to  the  ex-         "—■ 
piration  of  the  indenture,  that  cannot  be  coupled  with         against  : 
the  service  under  the  last  hiring,  because  the  first  con-        Unts  of  " 
tract  was  made  at  a  time  when  the  party  was  incapable 
of  contracting.     A  service  under  no  contract  may  un- 
doubtedly be  coupled  with  a  service  under  a  yearly 
hiring;  but  this  is  a  case  distinguishable  from  that,  for 
here  the  first  service  is  under  an  unlawful  contract. 

Lord  Ellenbobough  C.  J.  If  this  were  res  Integra, 
there  might  be  some  difficulty  in  admitting  the  prin- 
ciple that  a  service  without  a  contract  might  be  coupled 
with  service  under  one,  so  as  to  gain  a  settlement;  but 
that  having  been  decided,  this  case  ranges  itself  under 
the  same  class.  Here,  after  September,  1812,  when  the 
incapacity  ceased,  the  pauper  became  a  regular  servant 
to  Mrs.  Bryant.  There  is  no  interruption  in  that  ser- 
vice, and  she  continued  there  above  a  year  after  that 
time:  she  therefore  gained  a  settlement  at  Clyst 
Honitoru 

Batlet  J.  concurred. 

Abbott  J.  The  first  contract  was  either  valid  6r 
void;  if  valid,  then  there  is  a  good  hiring  and  a  good 
service;  if  void,  then  the  first  year's  service  will  be  a 
service  under  no  contract  at  all,  which,  according  to 
the  argument,  it  is  admitted  may  be  coupled  with  the 
service  under  the  second  hiring.  In  either  case  the 
settlement  is  at  Clyst  Honiton. 

Vqju  L  U  Holroyd 
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HolroydJ.  concurred. 


Order  of  Session*  quashed. 

aza'tnst 

The  inhtbi-  Tailored  was  to  have  argued  against  the  order  of 

Dawlish.      Sessions. 


\ 


Thursday, 
Jan.  a8th. 


The  statute 

i8«Stfr.f5«. 
which  prohibits 
the  compound- 
ing of  any 
offence  upon 
colour  or  pre- 
tence of  pro- 
cessor without 
process,  upon 
colour  of  any 
offence  against 
any  penal  law, 
does  not  apply 
to  offences  cog- 
nizable only 
before  magis- 
trates; and  an 
indictment  for 
compounding 
such  an  offence 
washolden  bad 
in  arrest  of 
judgment. 


The  King,  on  the  Prosecution  of  James  Howe, 
against  Francis  Crisp  and  Others. 

INDICTMENT  states,  that  one  James  Heme  being 
a  vender  of  coals,  did  use  certain  sacks,  to  wit, 
eleven  sacks  for  carrying  and  delivering  coals  within 
such  part  of  the  county  of  Surrey  as  is  situate  within 
twenty  five  miles  of  the  Royal  Exchange,  which  sacks 
did  not  respectively  measure  in  the  in  sides  thereof 
four  feet  and  two  inches  in  length  by  two  feet  and  one 
inch  in  breadth,  and  were  respectively  of  less  length 
and  breadth,  that  is  to  say,  two  inches  deficient  in 
length,  and  one  inch  deficient  in  breadth,  the  said 
sacks  measuring  in  the  insides  thereof  respectively 
only  four  feet  in  length  by  two  feet  in  breadth,  con- 
trary to  the  statute  made  in  the  47  G.  3.  intitled 
"  an  act  for  repealing  the  several  acts  for  regulating 
the  vending,  and  delivery  of  coals  within  the  cities  of 
London  and  Westminster  and  liberties  thereof,  and  in 
parts  of  the  counties  of  Middlesex,  Surrey,  Kent,  and 
Essex,  and  for  making  better  provision  for  the  same;" 
whereby  and  by  force  of  the  statute,  the  said  James 
Howe,  forfeited  and  became  liable  to  pay,  for  every  of 
the  said  sacks  so  deficient  in  length  and  breadth  as 
aforesaid,  any  sum  not  exceeding  forty  shillings  nor 
less  than  twenty  shillings.  The  indictment  then 
14  charged 
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charged  that  defendants  well  knowing  the  premises,         1818, 

&c.  without  process  did  take  and  receive  from  the  said        — 

James  Howe  a  reward  for  their  own-  use,  (that  is  to         «««/ 

Cusp. 


forty  Bank  tokens  of  the  value  of  61.  and  two 
Bank  notes  for  the  payment  of  i7.  each,  and  of  the 
value  of  2/.,  and  thereby  did  make  composition  with 
the  said  James  Howe,  for  the  said  matter  of  offence  so 
committed  by  him,  which  compounding  was  done 
without  the  order  or  consent  of  any  of  his  Majesty's 
Courts  at  Westminster,  and  without  any  lawful  autho- 
rity  whatsoever.  In  contempt,  &c.  against  the  form 
of  the  statute,  &c.  Plea,  not  guilty.  At  the  trial 
before  Lord  EUenborough  C.  Jr  at  the  last  assizes  for 
the  county  of  Surrey,  the  defendant  was  convicted. 

A  rule  was  obtained  in  Michaelmas  .term  by  Kncndys, 
for  arresting  the  judgment;  on  the  ground  that  the 
offence  committed  by  H&xe,  being  cognizable  only 
before  a  magistrate,  the  compounding  of  it  by  the 
defendant  was  not  within  the  1 8  Eliz.  c.  5.,  that  statute 
being  restricted  to  the  compounding  of  offences  cog- 
nizable before  the  superior  courts. 

Gurney  and  Jessopp  now  shewed  cause.  The  words 
of  the  4th  section  of  the  stat.  Eliz.  are  sufficiently  large 
to  comprehend  every  species  of  offence  which  might 
be  the  subject  of  composition.  By  that  section, 
"  all  persons  offending  in  the  making  of  composition, 
or  who  shall,  by  reason  of  any  matter  of  offence 
against  any  penal  law  make  any  composition,  or 
take  any  reward,  shall  be  subject  to  the  penalties 
thereby  inflicted."  At  the  time  of  passing  this  act, 
many  such  offences  were  determinable  by  justices  of 
the  peace ;  as  for  instance  by  the  1 1  H.  7.  r.  4.  the 
U  2  using 
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1818.        using  of  false  weights  and  measures  is  made  an  offence 

'he 
Ci 
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cognizable  by  two  magistrates,  so  also  the  1 1  /f.7.  c.  15. 
gainst  33  H.%.  c.6.9  and  5  Eliz.  c.  15.  confer  upon  magis- 
trates a  summary  jurisdiction,  with  respect  to  the 
several  offences  thereby  respectively  prohibited.  The 
legislature  therefore  it  is  obvious  might  have  had  these 
summary  jurisdictions  in  their  contemplation  at  the 
time  of  passing  the  18  Eliz.  c.  5.,  and  Pies  case  (a)  is 
an  express  authority  to  shew  that  that  statute  com* 
prchends  offences  created  by  subsequent  acts  of  par- 
liament. The  object  of  the  legislature  by  that  law, 
was  to  render  the  punishment  of  crimes  more  certain, 
and  this  will  equally  apply  to  offences  cognizable  before 
justices  as  to  those  which  are  cognizable  before  superior 
jurisdictions.  The  offence  therefore  charged  in  this  in- 
dictment, is  both  within  the  words  and  the  policy  of  the 
act.  In  the  King  v.  Souiherton  (ft)  this  court  seemed  to 
be  of  opinion,  that  such  a  case  would  fall  within  the 
statute,  although  the  point  was  there  not  expressly 
decided. 

Knctolysj  contra.  There  is  no  instance  of  a  proceed- 
ing under  this  statute  for  the  compounding  of  any  of- 
fence cognizable  only  before  magistrates,  and  that  of 
itself  affords  a  strong  argument  to  shew  that  such  an 
offence  does  not  fall  within  the  statute.  The  3d  section 
prohibits  an  informer  or  plaintiff  from  compounding 
until  after  answer  made  in  court  unto  the  information 
in  that  behalf  exhibited,  nor  after  answer,  but  by  leave 
of  the  court  in  which  the  suit  shall  be  depending;  the 
legislature  therefore  contemplated  that  the  information 
or  suit  should  be  depending  in  some  court,  and  where 

(«)  HvttoCs  &  35-  (*)  6  Eaiu  14a 
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the  word  courts  is  used  generally,  it  must  be  taken  to      '  1818. 

mean   the  king's  courts  at    Westminster.      Gregory's 

case,  (a)     It  could  only  be  intended  to  comprehend  in        against 

this  statute  offences  there  cognizable,  and  if  that  be.  so, 

this  is  not  an  offence  comprehended  within  that  statute. 

The  words  of  the  4th  section,  however,  are  still  stronger 

m  to  shew  that  offences  cognizable  before  the  superior 
courts  alone  are  within  the  meaning  of  the  statute :  the 
words  of  that  section  are,  that  "  if  any  persons  shall 
offend  in  making  composition  contrary  to  the  statute, 
or  shall  by  colour  or  pretence  of  process,  or  without 
process,  by  reason  of  any  offence  against  a  penal  law, 
•make  any  composition,  or  take  any  money,  reward,  fcc. 
without  consent  of  some  of  the  courts  at  Westminster, 
that  then,"  &c.  That  section  clearly  points  to  a  case 
which  might  be  the  subject  of  process.  In  Blackamorf* 
case  (6)  it  is  said,  "  that  the  term  process  is  taken  in 
law  in  two  significations;  in  one  largely,  and  in  the 
other  strictly ;  and  in  the  larger  sense  it  is  taken  for  all 
.the  proceedings  in  all  real  and  personal  actions,  and  in 
all  criminal  and  common  pleas;  and  in  the  strictest 
sense  for  the  proceedings  after  original  upon  the  plea- 
roll  before  judgment"  In  neither  of  these  senses  can 
it  apply  to  a  proceeding  before  magistrates.  Now  as 
the  offence  of  which  Howe  was  guilty  was  one  which 

.subjected  him  only  to  a  penalty  recoverable  before  a 
single  magistrate,  it  was  not  the  subject  of  process;  and 

-the  defendants,  by  making  composition  for  it,  have  not 
offended  against  the  provisions  of  18  Eliz.  c.  5. 

Lord  Ellenborough  C.  J.    It  seems  to  me  upon  a 
view  of  this  statute,  which  in  its  consequences  is  most 

(a)  (>Rcp.%o.  (b)  8  Rep.  313. 

U  3  penal, 
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18 IB.        penal,  that  the  judgment  must  be  arrested.     There  is 
no  instance  of  an  application  to  this  Court,  or  to  a 

against  single  Judge,  for  leave  to  compound  in  a  case  where 
the  proceeding  originally  commenced  before  a  ma- 
gistrate: at  least  I  never  knew  of  its  having  been 
made.  The  three  first  sections  apply  emphatically, 
and  the  fourth  by  fair  intendment  to  proceedings 
before  the  superior  courts  at  Westminster.  The  third 
section  prohibits  the  informer  from  compounding  "  but 
by  the  order  or  consent  of  the  Court  in  which  the  in- 
formation or  suit  is  depending,"  and  the  fourth  section 
punishes  "  any  persons  who  shall  by  colour  or  pretence 
of  process,  or  without  process,  upon  colour  or  pretence 
of  any  matter  of  offence  against  any  penal  law,  make 
any  composition,  or  take  any  money,  &c.  without  order 
or  consent  of  some  of  his  majesty's  courts  at  Westmin- 
ster" Now  the  order  or  consent  of  the  Court,  must  be 
of  that  court  out  of  which  the  process  has  issued,  and 
the  words  colour  or  pretence  of  process,  must  relate  to 
a  case  where  process  might  issue  and  be  depending.  In 
the  present  case,  however,  there  can  be  no  process  de- 
pending: for  the  word  process  has  a  definite  meaning 
annexed  to  it,  and  does  not  apply  to  cases  cognizable 
only  before  a  magistrate.  The  word  composition^  used 
in  the  fourth  section,  must  also  mean  such  composition 
as  might  be  lawfully  made  by  the  consent  of  the  supe- 
rior court,  in  which  process  might  then  be  depending. 
There  is  not  any  instance  of  a  proceeding  founded 
upon  the  statute  for  compounding  an  offence  cognizable 
only  before  a  justice  of  the  peace;  and  that,  consider- 
ing the  length  of  time  that  has  elapsed,  is  a  strong 
corroborative  argument  to  shew  that  such  a  oose  does 
not  fall  within  its  meaning.      In  Bex  v.  Southerlon  there 

are 
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are  expressions  used  obiter  by  some  of  the  Judges  which        1818. 

would  seem  to  countenance  the  present  form  of  in-        — — 
,.  _.  _    .       _,  .  The  Kino 

dictment.     But  the  attention  of  the  Court  in  that  case         against 

was  not  particularly  directed  to  this  point.  Upon  the 
whole,  I  am  of  opinion  that  all  the  four  sections  re- 
late to  offences  cognizable  before  the  superior  Courts, 
flood  not  to  those  cognizable  only  before  a  single 
magistrate. 

Bayley  J.  I  think  that  the  true  construction  of  this 
statute  is  to  restrain  the  operation  of  the  fourth  section 
to  cases  cognizable  in  the  superior  courts.  It  appears, 
from  the  instances  mentioned  in  the  argument,  that  this 
summary  jurisdiction  of  magistrates  existed  at  the  time  of 
passing  the  act.  If  it  had  been  intended  to  comprehend 
within  the  act  the  compounding  of  offences  cognizable 
only  before  this  jurisdiction,  I  think  the  legislature 
would  have  used  express  words  for  that  purpose.  The 
words  they  have  used  seem  to  me  to  apply  to  the  supe- 
rior courts  :  a  case,  however,  where  the  magistrate  and 
the  superior  courts  had  a  concurrent  jurisdiction  would 
be  within  the  act.  The  exception  in  the  fourth  section 
"  of  the  clerks  of  the  court"  evidently  alludes  to  the 
courts  mentioned  in  the  other  sections,  which  are  the 
superior  courts.  Then  follow  the  words  "  colour  or 
pretence  of  process:"  that  must  mean  colour  or  pretence 
of  writs  of  the  superior  courts;  and  the  words  "with- 
out process  upon  colour  or  pretence  of  any  matter  or 
offence  against  any  penal  law,"  apply  to  cases  where 
the  party  might  have  the  option  of  proceeding  before 
the  superior  Court.  I  am,  therefore,  of  opinion  that 
this  case  does  not  fall  within  the  meaning  of  the  fourth 
U  4  section 
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1818.        section  of  the  act  of  parliament ;  and  consequently  that 
—       the  judgment  must  be  arrested. 

ThcKiHo 
against 

Crisp.  Abbott  J.     I  pm  also  of  opinion,  that  the  fourth 

section  of  this  statute  does  not  apply  to  a  case  prose- 
cutable only  before  a  justice  of  the  peace.  The  first  sec- 
tion, which  speaks  of  the  informer's  exhibiting  his  suit 
in  person,  and  pursuing  it  by  himself  or  attorney  in 
court,  evidently  does  not  apply  to  cases  cognizable  be- 
fore magistrates  only.  The  second  section  in  terms- 
applies  to  the  courts  at  Westminster.  The  third  to 
courts  generally ;  and  for  the  purpose  of  this  case  it  is 
not  necessary  to  say  whether  it  applies  to  the  courts  at 
Westminster  alone  or  not  It  is  sufficient  that  it  must 
apply  to  some  court.  Then  comes  the  fourth  section, 
which  is  supposed  to  sanction  this  indictment.  The 
words  at  the  commencement,  "  If  any  person,"  &c.  are 
general,  but  the  words  which  follow  qualify  them :  for 
colour  or  pretence  of  process  apply  only  to  proceedings 
in  courts,  and  not  before  magistrates.  Then  the  section 
goes  on  to  state,  that  composition  is  not  to  be  made 
without  order  or  consent  of  the  courts  at  Westminster. 
Now  it  would  be  so  extraordinary  to  say,  that  these 
courts  were  to  be  applied  to  for  their  consent  to  com- 
pound cases  before  magistrates,  that  unless  the  plain  and 
unequivocal  words  of  the  statute  required  it,  I  cannot 
think  that  such  is  the  true  construction  of  the  act 

Holroyd  J.  I  am  of  the  same  opinion.  I  think  it 
by  no  means  improbable,  that  when  the  legislature 
passed  this  act,  by  which  penalties  so  severe  were  im- 
posed, they  should  choose  to  confine  its  operation  to 
courts,  and  not  to  extend  it  to  cases  cognizable  only  be- 
13  fore 
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fore  magistrates.  It  is  clear  from  the  words  of  the  1818. 
third  section,  which  speaks  of  informers  or  plaintiffs 
that  only  suits  in  courts  were  there  contemplated.  The 
fourth  section  in  its  commencement  extends  to  all  per- 
sons, but  afterwards  is  confined  to  cases  where  the  order 
or  consent  of  the  courts  at  Westminster  may  be  given: 
and  the  words  "  colour  or  pretence  of  process,'9  and 
"  without  process,"  shew  that  the  cases  comprehended 
in  this  sectidh  must  be  those  where  process  could  be 
issued.  We  cannot  therefore  extend  the  act  beyond 
the  intention  of  the  legislature,  or  construe  it  so  as  to 
include  offences  cognizable  only  before  magistrates  in 
their  summary  jurisdiction. 

Rule  absolute  for  arresting  the  judgment 


The  King  against  The  Company  of  Proprietors  &/*>%, 
of  the  Grand  Junction  Canal. 

T^HE  Company  of  Proprietors  of  the  Grand  Junction   a  canal  act 

Canal,  appealed  to  the  general  quarter  sessions  of  th«company 

the  peace  for  the  county  of  Hertford,  against  a  rate  *J?^j* £|£*dd 

made  on  the  6th  of  June  last,  for  the  relief  of  the  poor   huikHngs  in  the 

*  same  propor- 

of  the  parish  of  Hemel  Hempstead.     The  court  of  tkraai  other 

n  landt  and  build- 

quarter  sessions  confirmed  the  rate  subject  to  the  opinion   lags  lying  near 

of  the  Court  of  King's  Bench,  on  the  following  case.  as  tinTm" 

The  company  arte  by  the  said  rate,  rated  «  for  their  3£tf  ££**" 

canal"  at  the  sum  of  1250/.      The  canal  occupies  J[J  ^fif 

eleven  acres  and  a  half  of  land,  extending  two  miles  ▼Mualf  in  their 

0  natural  capa- 

city ;  and  a 
subsequent  act  directed  that  all  rates  and  assessments  upon  the  personal  estate  of  the 
company  should  be  assessed  in  every  parish  in  proportion  to  the  length  of  the  canal  in 
soch  pariah :  Held  that  the  company  were  liable  to  be  rated  for  their  lands,  &c  only  at 
the  same  value  as  other  adjacent  lands,  and  not  according  to  the  improved  value  derived 
from  the  land  being  wed  for  the  purpoics  of  the  canal. 

and 


Canal  Com* 
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1818.        and  a  half  in  length  in  the  said  parish.  The  annual  value 

"  of  the  land  lying  near  the  canal  in  the  said  parish,  is  2/. 

Ihe  Kino  j     6  . 

ffgainu         per  acre.     This  case  depends  on  the  construction  of  sta- 

The  Grand  •" 

jui«crioN  tute  34  G.  3.  c.  24.  5.19.  and  30  G.3.  c.25.  $.7.  The 
question  for  the  opinion  of  the  Court  of  King's  Bench 
is,  whether  the  land  used  for  the  canal  is  to  be  assessed 
at  the  same  rate  as  the  adjacent  lands,  or  whether  the 
profits  derived  from  the  tolls  are  to  be  included  in  its 
rateable  value.  If  the  Court  of  King's  Bench  are  of 
opinion  that  the  land  so  used  is  to  be  assessed  at  the 
same  rate  as  the  adjacent  lands,  then  the  rate  is  to  be 
amended  by  inserting  the  sum  of  22/.  105.  instead  of 
1250/.  otherwise  the  rate  to  stand.  The  following 
were  the  sections  of  the  acts  of  parliament  referred  to 
in  the  case.  34  G.  3.  c.  24.  s.  19.,  and  be  it  further 
enacted,  that  the  said  company  of  proprietors  shall  from 
time  to  time  be  rated  to  all  parliamentary  and  parochial 
taxes  and  assessments,  for,  and  in  respect  of  the  lands  and 
grounds  already  purchased  or  taken,  or  to  be  purchased 
or  taken,  and  all  warehouses  or  other  buildings  to  be 
erected  by  the  said  company  of  proprietors  in  pursu- 
ance of  the  said  recited  act  and  this  act,  in  the  pro- 
portion as  other  lands,  grounds,  and  buildings,  lying 
near  the  same,  are  or  shall  be  rated,  and  as  the  same 
lands,  grounds,  and  buildings,  so  purchased  or  taken, 
or  to  be  purchased  or  taken  and  erected,  would  be 
rateable  in  case  the  same  were  the  property  of  indivi- 
duals in  their  natural  capacity.  36  G.  3.  c.  25.  $.  7. 
And  be  it  further  enacted,  that  all  parochial  rates  and 
assessments,  which  shall  or  may  at  any  time  be  laid, 
assessed,  or  imposed  upon  the  rates  and  personal  estate 
of  the  said  company  of  proprietors,  shall  be  laid, 
assessed,  or  imposed,  in  each  parish,  township,  hamlet, 

or 


pany. 
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or  place  respectively,  in  proportion  to  the  length  of        1818. 

the  said  canal  and  cuts  respectively  in  such  respective        — — 

.  .      -        ,  *     ,         J      t  ,     ^\  The  Kjho 

parish,  township,  hamlet,  or  place,  and  not  otherwise.  tgahtst 

The  Gran* 
Junction 
Gumey,  D.  Pollock,  and  TroUope  in  support  of  the  Caoal  Corn- 
order  of  sessions.  This  question  depends  on  the  con* 
struction  which  the  Court  shall  think  right  to  give  to 
34  G.  3.  c.  24.  s*  19.  and  36  G.  3.  c.  25.  5. 7.  And  this 
case  is  mainly  distinguishable  from  Rex  v.  St.  Mary's 
Leicester,  (a)  The  words  of  the  clause  there,  on  which 
the  Court  relied  were,  "  that  in  respect  of  the  lands  to 
be  purchased  for  the  use  of  the  undertaking,  the  proprie- 
tors shall  pay  all  parochial  rates  proportionably  with 
other  lands  in  the  parishes  where  the  same  shall  be 
situate,  the  same  to  be  considered  as  land  after  the 
same  shall  be  cut,  and  to  be  estimated  according  to  the 
mean  value  of  the  lands  lying  on  each  side  thereof."  So 
that  it  appears  the  very  words  of  the  act  there  directed, 
that  the  cjanal  should  be  considered  as  land,  and  being 
land  that  its  value  should  be  estimated  in  the  particular 
mode  there  prescribed.  But  here  the  words  are  very 
different.  The  company  by  34  G.  3.  c.  24.  5. 19.  are 
to  be  rated  for  their  lands,  &c.  in  the  same  proportion 
as  other  lands,  &c  lying  near  the  same  would  be  rated, 
and  as  the  same  would  be  rateable  in  case  they  were 
the  property  of  individuals  in  their  natural  capacity. 
This  does  not  fix  the  mode  of  valuing  them.  It  does 
not  say  they  are  to  be  considered  as  land  and  estimated 
in  a  particular  mode.  Let  us  suppose  those  other  lands 
in  the  parish  were  rated  at  two-thirds  or  three- 
fourths  of  the  rack  rent,  and  that  two  shillings  or 
three  shillings  in  the  pound  were  collected  from 
them,  then  if  the  lands,  &c.  in  the  possession  of  the 

(«)  Trin.  term,  57  C.  3. 

company 
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1818.        company  were   rated   in    like  manner,    and  similar 

~—"        sums    collected    from    them,    that   would    fulfil    the 
The  Kino 
qaitst        former  part  of  the  clause  perfectly  well.     And   the 

Jonctiox  latter  part  of  the  same  clause  which  says,  that  the 
^™  y°m~  lands  shall  be  rateable  in  same  manner  as  they  would 
be  in  case  they  were  the  property  of  individuals  in 
their  natural  capacity,  can  only  be  complied  with  by 
rating  the  company  at  the  improved  value.  Land  when 
in  the  hands  of  individuals,  is  always  rated  according 
to  its  improved  value.  And  the  improved  value  of  the 
land  here  is  the  value  of  the  tolls.  So  that  on  34  G.3. 
c.  24.  5. 19.  alone,  a  strong  argument  may  be  raised. 
But  granting  that  a  doubt  may  arise  on  this  act  taken 
by  itself;  that  is  removed  by  36  G.  3.  c.  25.  s. 7.  That 
clause  directs  the  rates  to  be  levied  in  proportion  to 
the  length  of  the  canal  in  each  respective  parish. 
Now  this  must'have  reference  to  the  tolls.  Formerly 
the  tolls  were' rated  wholly  where  they  were  received. 
The  object  of  this  clause  was  to  distribute  them  rate- 
ably  over  the  whole  line  of  the  canal.  The  act  it  is  to 
be  observed  passed  before  the  decision  of  B.  v.  WichoL 
son  (a),  which  determined  that  tolls  were  npt  rateable 
eo  nomine.  The  case  must  be  considered  as  if  these 
two  clauses  had  been  consolidated  and  formed  but  one 
enactment.  Then  it  would  be  plain  that  the  legislature 
contemplated  the  making  these  tolls  subservient  to 
'the  poor's  rate.  And  the  practice  since  the  act  has 
been  consistent  with  this.  For  the  company  have 
uniformly  submitted  to  the  payment  up  to  the  present 
time. 

Lord  Ellenborodgh  C.  J.    It  is  not  necessary  to 
hear  the  other  aide.    It  appears  to  me  that  the  two 

acts 
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acts  were  made  for  distinct  purposes.     The  first  act        1818. 

directs,  that  the  company  shall  be  rated  for  and  in      _  . 

^  #  r     J  The  Kino 

respect  of  their  lands  in  the  same  proportion  as  other         *g**a 

lands  near  the  same,  and  as  the  same  would  be  rate-  Juhction 
able  in  case  they  were  the  property  of  individuals  in  pany.. 
their  natural  capacity,  by  which  I  understand  that  they 
are  to  be  rated  as  other  lands  would  be  supposing  them 
not  to  be  applied  to  the  purposes  of  the  canal,  but  to 
have  remained  in  the  hands  of  individual  farmers  for 
the  ordinary  purposes  of  agriculture,  and  not  possessing 
any  artificial  value.  Then  comes  the  second  act, 
which  provides  how  the  company  are  to  be  rated  in 
the  different  parishes  through  which  their  canal  runs. 
By  the  7th  section,  all  rates  are  to  be  levied  in  pro- 
portion to  the  length  of  the  canal  in  each  parish. 
That  act  therefore  only  directs  and  regulates  the  divi- 
sion between  the  parishes.  Construing  therefore  the 
34  G.  3.  c.  24.  s.  19.  by  itself,  it  is  perfectly  intelligible, 
and  directs  the  land  to  be  rated  according  to  its  natural 
and  not  its  artificial  value.  The  36  G.  3.  c.  2$.  s.  7. 
merely  regulates  the  "proportions  of  the  rates  where 
there  are  more  parishes  than  one.  In  this  view  of  the 
two  acts  they  are  not  contradictory  to  each  other,  and 
the  plain  and  obvious  conclusion  from  them  both  is, 
that  the  company  are  not  liable  to  the  present  rate. 

Bayley  J.  The  company  in  this  case,  are  only 
rateable  under  43  Eliz.  as  ocupiers  of  lands,  tenements, 
and  hereditaments.  The  first  act  prescribes  a  plain  mode 
of  rating;  it  imposes  a  rate  not  according  to  the  improved 
value  of  the  land  created  by  the  tolls,  but  according 
to  its  value  when  first  taken  for  the  purposes  of  the  canal. 
If  this  were  not  so,  there  are  words  in  this  act  which 
could  not  have  found  a  place  there.    The  lands  are 

to 
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1818.  to  be  rated  as  other  lands  lying  near  the  same,  not  in 

— —  the  same  parish  but  near ;  so  as  to  give  the  mean  value 

•gainst  of  the  adjacent  lands.     It  has  been  argued,  that  the 

jbiicTioHD  legislature  only  meant  to  regulate  the  proportion  in 

Canal  Com-      which  the  canal  was  to  be  rated  to  the  other  lands  ad- 
p*ny. 

jacent,  as  for  instance,  that  if  those  lands  were  charged 
at  three-fourths  of  their  rack  rent,  then  the  canal  also 
was  to  be  three-fourths  of  its  value,  and  so  on  in  any 
other  case.  Now  it  would  have  been  quite  useless  to 
have  introduced  a  special  provision  to  that  effect; 
for  in  all  cases  that  mode  must  be  adopted.  The 
legislature  therefore  could  not  have  had  that  meaning 
in  framing  the  clause.  It  does  not,  however,  stop 
there,  but  directs  that  the  land  is  to  be  rated  as  it 
would  be  if  the  property  of  individuals  in  their  natural 
capacity.  That  is  to  be  construed  thus,  that  the  land 
is  to  be  rated  as  if  it  had  never  been  appropriated  to 
the  canal,  but  had  remained  unappropriated  in  the 
bands  of  individuals.  In  that  case  there  would  be  no 
improved  value  arising  from  the  tolls.  The  second 
act  only  apportions  the  rate  between  the  different 
parishes,  $nd  does  not  vary  the  extent  of  the  company's 
liability.  On  the  whole  therefore,  I  am  clearly  of 
opinion,  that  this  rate  cannot  be*  supported  to  the 
extent  claimed,  but  that  it  must  be  amended  by  re- 
ducing it  to  the  smaller  sum  stated  in  the  case. 

Abbott  J*  I  am  also  of  opinion  that  this  rate  ought 
not  to  stand,  but  that  it  should  be  amended  by  insert- 
ing the  sum  of  22L  i«&  This  case  arises  out  of  a  rate 
imposed  in  terms  upon  the  canal;  for  the  company  as 
is  stated  in  the  case  are  rated  for  their  canal  This 
question  has  been  argued  upon  the  construction  of  the 

34  &  3- 
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34  G.  3.  c.  25.  s.  19.  the  language  of  which  is  perhaps 
not  free  from  ambiguity,  and  which  is  somewhat  further 
obscured  by  the  subsequent  act  of  36  G.  3.  c.  25.  s.  7. 
I  am  of  opinion  that  the  true  construction  is  that  which 
hag  already  been  adopted  by  the  Court,  and  the  reasons 
for  which  have  been  so  clearly  given  by  my  Brother 
Bayley.  I  may,  however,  in  addition  to  what  has  already 
fallen  from  the  Court,  be  permitted  to  observe  on  some 
circumstances  which  are  in  favour  of  that  construction* 
By  the  act  the  company  have  a  power  of  taking  land 
for  reservoirs:  now  in  that  state  the  land  is  wholly  unpro- 
ductive. If  the  company,  notwithstanding  that,  are 
rated  for  it  as  land,  there  seems  good  reason  for  the  le- 
gislature to  exempt  them  from  paying  to  the  full  extent 
of  the  tolls  on  the  other  parts  of  the  canal;  for  other* 
wise  there  would  be  this  injustice  done  to  them,  that 
where  there  was  no  profit  there  they  should  still  be 
rated,  and  where  there  wag  considerable  profit  there 
should  be  no  diminution  of  their  burthen.  But  se- 
condly, this  was  a  scheme  which  might  be  wholly  un- 
productive. We  have  all  seen,  in  passing  through  the 
country,  many  instances  in  which  similar  undertakings 
have  failed,  either  from  want  of  water  or  from  a  change 
in  the  circumstances  of  the  country  through  which  the 
proposed  line  of  canal  was  to  have  passed,  and  the  legis- 
lature, therefore,  might  not  think  it  improper  to  insert  a 
clause  in  a  canal  act,  the  effect  of  which  would  be,  that 
if  the  canal  were  not  perfected,  still  the  parishes  should 
not  be  deprived  of  the  benefit  of  the  land  which  before 
that  time  paid  rates  to  the  poor,  and  that  if  the  canal 
were  perfected,  then  the  company  should  be  rated  for 
it  as  land,  at  the  rate  at  which  the  land  was  estimated 
before,  when  it  was  only  subject  to  tillage.     It  is  said, 

how- 


1818. 

The  Kino 

against 
The  Grand 
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1818.        however,  that  the  36  G.  3.  authorizes  a  different  con- 
.  strnction,  but  it  must  be  recollected  that  that  act  was 

The  Kino 

•gainst  introduced  when  it  was  supposed  that  tolls  were  liable 
Junction0  to  b*  rate^  eo  nomine^  and  it  might  be  the  object  of  the 
^'ptntT11"  company  to  be  relieved  from  the  mode  of  rating  then 
adopted ;  they  might  mean  to  say  that  the  rates  on  the 
tolls  should  be  paid,  if  paid  at  all,  not  alone  in  the 
parish  where  they  were  collected,  but  rateably  through- 
out the  whole  length  of  the  canal.  But  I  think  that 
this  act  left  wholly  untouched, the  question  as  to  the 
quantum  of  the  rate.  There  is  another  objection  to 
the  rate  as  it  at  present  stands ;  this  is  a  rate  on  the 
canal,  and  not  on  the  rates,  duties,  and  personal 
estate  of  the  company  as  provided  by  the  act,  and 
•therefore  is  bad  in  point  of  form :  it  would  however, 
be  still  open  to  the  different  parishes,  to  impose  rates 
in  that  amended  form.  But  I  think,  that  if  they  did, 
still  on  the  other  grounds  stated  by  the  court  it  would  not 
be  possible  for  them  ultimately  to  succeed.  Upon  the 
whole  therefore,  I  am  of  opinion  that  neither  of  the 
acts  referred  to,  have  the  effect  of  giving  validity  to 
the  present  rate. 

Order  of  sessions  amended  by  reducing 
the  rate  from  1250/.  to  22/.  105.  (a) 

Clarke,  Copley  Serjt,  Espinasse,  and  Watford*  were 
to  have  argued  against  the  order  of  sessions. 

(a)  Hotrojd  J.  was  absent  in  the  Bail  Court. 
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Goodman  and  Others  against  Chase. 

DECLARATION  stated  that  in  Trinity  term,  1 8 16,  whew  a  de- 

plaintiffs,   as   assignees  of  the  estate  of  William  on  a  ca.  sa.  is 

Hurst  and   T/wmas  Hurst,  by  the  judgment   of  this  of*custody  by 

Court,  recovered  against  WiUiam  Chase  the  younger  ^n^0^5 

686/.  for  their  damages  sustained  by  the  breach  of  pro-   dcb}  ir*?if  *? 
^  ^  r  extinguished; 

mises  and  for  their  costs;  that  on  the  3d  July,  1816,   and,  therefore* 

a  promise  by  a 

plaintiffs  sued  out  a  ca.  sa.  against   Wm.  Chase  the  third  person  to 

younger,   directed  to  the  sheriff  of  Hampshire,  upon   ^condition  o» 

which  he  arrested  and  had  the  said   Wm.  Chase  the   |^nd^Jf^c 

younger  in  custody  on   12th  August,  18 16,  and  that  *n  ,  prol^.*eu.mni 

consideration  that  plaintiffs,  at  the  request  of  defendant,    29  Car*  *•  *•  3- 

would  consent  and  agree  that  the  sheriff  should  permit      %**re%  whe- 

Wm.  Chase  the  younger  to  go  out  of  sheriff's  custody,    \yc%.c*$.s?4> 

defendant  undertook  to  put  Wm*  Chase  the  younger  into    '£  °r^eralper- 

the  custody  of  the  sheriff'  on  or  before  Saturday  then    *°n  with  the 

J  #  •*  del*  of  another 

next,  and  in  default  of  his  doing  so,    that  defendant   the  consider*- 

would  pay  the  costs  and  damages  for  which  Wm.  Chafe   p,omiK,  aiwell 

the  younger  had  been  that  day  taken  in  execution;   "^inuu^be 

plaintiffs  averred  that  they  -did  consent  that  sheriff  should   ta  writiDS  *  » 

permit  the  said  Wm.  Chase  to  go  out*  of  his  custody,  and 

that  sheriff  did  accordingly  permit  him  to  go  at  large, 

yet  defendant,  not  regarding,  &c.,  did  not  put  Wm.  Chase 

the  younger  in  the  custody  of  the  sheriff  on  or  before 

the  Saturday  then  next  ensuing,  or  pay  to  plaintiffs  the 

damages  and  costs  for  which  Wm.  Chase  the  younger  had 

been  taken  in  execution,  and  that  Wm.  Chase  the  younger 

had  not  at  any  time  returned  into  the  custody  of  the 

sheriff  to  plaintiffs'    damage.      Plea,    general  issue. 

The  cause  came  on  to  be  tried  before  Abbott  J.  at  the 

Vol.  I.  X  last 


Chase. 
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1818.        missory  note  in  these  words,  "  1  hereby  agree  to  pay  the 
bearer  2o/.w  would  not  that  be  a  good  negotiable  ae- 

GOO  hkl  AN  .  .  °  . 

Mgaimst  cunty,  and  available  in  law  r]  As  to  the  second  pointy 
the  consideration  does  sufficiently  appear  here.  For  it 
appears  from  the  agreement  that  Chase  junior  was  then 
in  custody,  and  the  defendant  agrees  to  return  him  into 
custody,  or  pay  the  debt.  It  follows,  therefore,  that  be 
must  in  the  interval  be  liberated,  and  that  will  be  a 
sufficient  consideration. 

Minchin,  contrd,  contended  first,  that  the  sheriff'* 
officers,  by  carrying  Chase  junior  to  the  defendant's 
house  instead  of  taking  him  directly  to  prison,  had  per- 
mitted an  escape.  If  so  the  debt  was  discharged,  and 
the  plaintiff  had  his  remedy  against  the  sheriff.  Then 
there  was  no  consideration  at  all  for  the  defendant's 
promise,  and  in  support  of  this  he  cited  Bento*  v.  Sut- 
ton, (a)  \Bayley  J.  The  plaintiffs'  attorney  went  with 
them  to  the  defendant's  house.  That  would  have  been 
an  answer  to  the  action  for  the  escape.]  On  the  other 
point  he  relied  on  Wain  v.  Warlters.  The  cases  cited 
from  the  Chancery  reports  merely  contained  dicta  of  the 
Lord  Chancellor  relative  to  that  case,  but  were  not  de- 
cisions upon  the  point  He  then  cited  Barrett  v.  7>iJi- 
sett.  (A) 

Lord  Ellenborough  C.  J.  it  would  be  very  de- 
sirable to  have  a  fuller  examination  made  into  the  deci- 
sions on  the  other  side  of  the  hall  where  these  cases 
more  frequently  occur  than  here,  in  order  that  we  may 
more  clearly  ascertain  what  the  practice  is  there :  the 
Court  therefore  orders  a  second  argument. 

to  I B9S.  &  PulL  14*  (b)  4  rant.  in. 

When 


Cbasi. 
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When  the  case  was  called  on  the  second  time,  the         1818. 
Court  said  that  it  was  unnecessary  to  hear  Gaselee  on        — — 

"  Goodman 

the  case  of  Wain  v.  Wartiers,  inasmuch  as  it  appeared  agmuu 
to  them  that  the  plaintiff,  by  agreeing  to  let  Chase 
junior  out  of  custody,  had  entirely  discharged  the  debt 
as  to  him;  and  then  the  case  would  be,  that  the  defend- 
ant promised  to  pay  a  certain  sum  of  money,  in  consi- 
deration of  the  debt  between  the  plaintiff  and  Chase 
junior  being  put  an  end  to :  which  being  a  detriment  to 
the  plaintiff,  would  be  a  good  consideration  for  an  ori- 
ginal promise,  and  take  the  question  entirely  out  of 
the  statute  of  frauds..  They  then,  called  on  the  other 
side.. 

Baytyt  contrl,  contended,  first,  that  here  there  was  a* 
previous  escape.  The  sheriff's  officer,  instead  of  taking 
Chase  junior  to  prison,  took  him  to  the  defendant's 
house,  and  this  was  with  the  consent  of  the  plaintiff's 
attorney.  The  debt  therefore  was  discharged  before 
the  promise  of  the  defendant  was  made. .  There  was 
then  no  consideration  for  it,  Benton,  v.  Sutton  (a), 
Mavenscroft  v,  Eyles  (&),  Com.  Dig.  tit.  Escape.  C. 
[Bayley  J.  Does  the  case  state  that  the  sheriff's  officer 
took  Chase  junior  to  any  place  where  he  ought  not  to 
have  gone?  It  is  even  quite  consistent  with  what  ap- 
pears there,  that  the  defendant  might  have  been  in 
another  room  in  the  lock-up  house,  and  the  sheriff's 
officer  have  taken  Chase  junior  into  that  room.  Lord 
Ellenborough  C.  J.  It  docs  not  appear  that  the  sheriff's 
officer  took  Chase  junior  one  inch  out  of  his  way  to  the 
prison.]      Then  as  to  the  point   suggested    by  the 

(*)  I  Bos.  &  Pull.  »4«  (*)  %  Wil*  294* 

X  3  Court* 
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1818.        Court,  this  case  is  distinguishable  from   Williams  v. 
»  jLeperAd)     In  that  case  Aston  J.  says,  that  the  goods 

Goodman  ,        ■  ■  ,     ,         .n    i  i_  i_    j 

,^«»j/         were  the  debtor;  and  that  if  the  promise  there  had 

been  to  pay  the  debt  of  Taylor9  it  would  have  been 
within  the  statute.     But  here  there  are  no  goods  or 
other  funds  liable,  but  Chase  junior  alone.     The  debt  is 
not  wholly  at  an  end  by   the  discharge,   but   is  for 
some  purposes  considered  as  still  subsisting  in  law. 
As  where  there  are  more  defendants  than  one,  the  dis- 
charge of  one  would  not  prevent  the  other  from  being 
taken  by  a  ca.  sa.  unless  the  debt  had  been  satisfied. 
Bro.  Mr.  Executions (A),  Sobinson  v.  Cleyton[c\  Crawley 
v.  Lydgcat{d\    \  Roll.  Abr.(e)     [Abbott  J.  Have  you 
any  instance  of  the  effect  produced  on  a  co-defendant, 
where  the  party  first  taken  on  a  ca.  sa.  is  discharged 
by  consent  of  the  plaintiff?    In  the  case  of  Robinson  v. 
Cleyton,  the  escape  was  not  with  the  plaintiff's  consent 
The  words  in  the  4th  section  of  the  statute  of  frauds 
have  always  been  construed  to  mean,  that  the  person 
for  whose  debt  the  collateral  promise  is  made  must 
still   remain   himself  liable  for   the   debt.     But   here 
Chase  junior  was  discharged  from  the  debt     Bayley  J. 
It  has  been  decided,  that  if  there  be  a  joint  execution 
against  two,  and  one  of  them  be  taken  on  a  ca.  sa., 
and  he  be  discharged  upon  terms;  then  although  he  does 
not  perform  the  conditions,    still  you  cannot  take  the 
other  afterwards  in  execution.     If  as  in  the  case  cited 
from  Cro.  Car.  the  party  has  wrongfully  and  without 
the  plaintiff's  assent  withdrawn  himself,  the  plaintiff's 
right  may  revive.     But  here  the  plaintiff  by  his  con- 
sent to   the  discharge  has  released  the  whole  debt, 

(a)  zBurr.  1887.  [b)  PL  8.  (*)  Cro.  Car.  140. 

(<0  Cro.  Jae.  338.  («)  P.  896. 

and 
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and  cannot  afterwards  proceed  against  Cliase  junior. 
Holroydi.  The  cases  of  Cohen  v.  Cunningham  and 
Another  (a),  Blackburn  v.  Stupart(b),  and  Whitacres 
v.  Hamkinson  (c),  are  directly  in  point,  and  establish 
that  the  debt  of  Chase  junior  to  the  plaintiff  was  put  an 
end  to  by  the  discharge  in  this  case.] 


303 

1818. 

Goodman 
Mgdmst 
Cm  a  is. 


Lord  Ellenborough  C.  J.  By  the  discharge  of 
Chase  junior  with  the  plaintiff's  consent,  the  debt  as 
between  those  two  persons  was  satisfied.  No  case  can 
be  cited  in  which  such  a  discharge  has  not  been  held 
quite  sufficient  Then  if  so,  the  promise  by  the  de- 
fendant here  is  not  a  collateral  but  an  original  promise, 
for  which  the  consideration  is  the  discharge  of  the  debt 
as  between  the  plaintiff  and  Chase  junior.  That  being 
to,  it  becomes  wholly  unnecessary  to  consider  the  ques- 
tion arising  out  of  the  construction  of  the  fourth  section 
of  the  statute  of  frauds. 

Judgment  for  the  Plaintiff. 


(«)  3T.J?.i»3. 


(b)  %  Eaitt  343. 


{()  Cro.Car.ys* 


Hanson  against  Stevenson  and  Mills,  As*  r*^, 

Feb.  3d. 

signees  of  Ledger,  a  Bankrupt. 

COVENANT  for  rent,  &c.  brought  against  defend-  when  the  u- 

unts  as  assignees  ot  a  lease  ot  premises  (therein  bankrupt  enter 

described)  granted  to  Henry  Ledger  before  his  bank-  potion  o*  his 

ruptcy.  Plea,  ist,  non  est  factum ;  2d,  that  all  the  estate,  {^t^thev'be. 

right,  title,  interest,  term  of  years  then  to  come,  and  un-  comc  chai 


perty,  they  be- 

rge- 
able  with  the 
covenant!  in 

the  lease,  although  the  bankrupt's  effects  were  upon  those  premises,  and  the  assignees 

delivered  op  the  keys  immediately  after  the  effects  were  sold* 


X  4 


expired 
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1818.         expired  property,  claim,  and  demand,  of  the  said  Henry 
— —        Ledger,  of,  in,  and  to  the  said  demised  premises  with 

Hanson  . 

fljoMj/         the  appurtenances,  by  assignment  thereof  made,  did  not 

rEviNsoN.  k^Uy  come  to  and  vest  in  the  defendants.  Upon  these 
pleas  isssucs  were  joined,  and  the  cause  was  tried  before 
Lord  Ellenborough  C.  J.  at  the  summer  Surrey  assizes, 
1815,  when  a  verdict  was  found  for  the  plaintiff,  subject 
to  the  opinion  of  the  Court  on  the  following  case: 

On  the  2 1  st  January,  1813,  plaintiff  demised  the  pre- 
mises mentioned  in  the  declaration  to  /  edger,  the  bank- 
rupt, for  the  term,  and  upon  the  covenants  stated  in 
the  lease,  and  he  took  possession  of  the  premises,  and 
there  carried  on  his  business  of  a  dyer  and  buckram 
stiffiier.  On  the  29th  June,  1814,  a  commission  of 
bankruptcy  issued  against  Ledger,  and  on  the  19th  July, 
the  defendants  were  chosen  his  assignees,  and  the  usual 
assignment  was  then  made  by  the  commissioners,  and  a 
counterpart  of  such  assignment  duly  executed  by  the 
defendants  as  assignees.  Before  the  bankruptcy  James 
Belcher  the  bankrupt's  foreman  resided  upon,  and  had 
the  care  of  the  premises  and  machinery.  The  defend- 
ants took  possession  of  the  premises  as  assignees,  and 
the  defendant  Stevenson  came  upon  them  and  gave  di- 
rections. Belcher  continued  to  reside  there  as  before,  and 
was  employed,  and  during  the  latter  part  of  the  time 
paid  by  the  assignees  for  his  trouble.  In  July  and  Au- 
gust the  lease,  fixtures,  and  stock  of  drugs  were  repeat- 
edly advertised  for  sale  by  private  contract,  with  refer- 
ence to  defendant  Stevenson,  and  the  solicitors  to  the 
commission;  and  offers  were  made  for  the  premises 
to  the  assignees,  but  rejected,  and  they  continued  to 
keep  the  premises.  The  lease  was  also  put  up  to  sale 
by  public  auction  by  defendants  as  assignees,  on  the 
8  17th 
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17th  November 9  1814,  when  there  was  no  real  bidder.        1818. 
On  the  6th  March,  1815,  the  lease,  fixtures,  and  stock         " 
of  drugs  were  advertised,  and  put  up  for  sale  by  public        ag&imt 
auction  by  order  of  the  defendants,  to  be  sold  upon  the 
premises.      At  this   sale  the   machinery,   stock,   and 
utensils  were  sold,  but  not  the  lease,  the  premises  in 
the  particulars  of  both  sales  were  described  as  being  put 
up  to  sale  by  order  of  the  assigness,  with  liberty  to  view 
the  same  on  applying  to  Belcher  on  the  premises,  and 
also  with  a  reference  for  particulars  to  the  solicitors 
under  the  commission,   and  to  the  auctioneers;  and 
amongst  other  conditions  of  that  sale,  the  lots  were  res 
quired  to  be  cleared  away  in  four  days  at  the  buyers' 
expence,  who  were  to  make  good  all  tiling  or  other 
damage  to  the  buildings,  pavements,  &c.  that  might  be 
occasioned  by  the  taking  down  or  removal  of  the  lots, 
and  any  persons  suffering  their  lots  to  remain  upon  the 
premises  after  the  nth  March  were  to  be  deemed  tres- 
passers.    The  plaintiff  received  half  a  year's  rent  (due 
at  Christmas,   1814,)  from  the  defendants,  out  of  the 
bankrupt's  effects.     After  the  removal  of  the  property, 
on  the  27  th  of  March,  the  keys  were  by  order  of  defend- 
ants taken  to  the  house  of  the  plaintiff,  and  left  there 
in  his  absence,  but  on  his  return  home  he  refused  to 
accept  them  and  sent  the  defendants  a  written  notice  to 
that  effect     At  the  time  of  bringing  the  action  the 
quarter's  rent,  which  became  due  ox  Lady-day,  1815, 
was  in  arrear.     The  question  for  the  opinion  of  the 
Court  was,  whether  the  plaintiff  was  entitled  to  recover. 
If  the  Court  should  be  of  opinion  that  he  was,  the  ver- 
dict was  to  stand,  otherwise  a  nonsuit  to  be  entered. 

Lowes  for  the  plaintiff  was  stopped  by  the  Court 

Comyn 
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1818.  Comyn  for  the  defendant.     The  question  in  this  case 

-  is,  whether  the  defendants  have  ever  so  taken  to  these 

.  against  premises  as  to  make  themselves  liable  to  the  covenants 
in  the  lease :  and  although  it  be  stated  that  they  took 
possession,  still  that  act  must  be  taken  conjointly  with 
the  other  circumstances  in  the  case.  The  effects  of  the 
bankrupt  were  upon  the  premises,  and  the  assignees 
could  not  possess  themselves  of  the  one  without  the 
other.  The  act  of  putting  up  the  bankrupt's  interest  in 
the  lease  to  sale,  is  not  of  itself  sufficient  to  make  the 
assignees  liable.  Turner  v.  Richardson,  (a)  The  as* 
signees  in  this  instance  appear  to  have  taken  possession 
with  the  view  alone  of  possessing  themselves  of  the 
bankrupt's  goods,  and  of  ascertaining  whether  his  inte- 
rest in  the  lease  were  beneficial  or  not ;  and  after  the  re- 
moval of  the  goodsi  and  the  lease  had  appeared  to  be 
unproductive,  they  returned  the  key  of  the  premises  to 
the  plaintiff.  In  Wheeler  v.  Bramah  (b)  the  assignees 
paid  rent ;  and  the  bankruptcy  there  occurred  in  March, 
1810  :  the  bankrupt's  effects  were  sold  on  the  premises 
in  May,  181 1,  and  the  lease  then  put  up  to  sale,  but 
*  hot  sold,  and  the  assignees  did  not  return  the  key  of 

the  premises  till  September ,•  yet  it  was  held  that  they 
were  liable,  although  they  even  continued  in  possession 
of  the  premises  for  a  year  and  a  half,  and  near  four 
months  after  the  sale  of  the  bankrupt's  property ;  that 
case,  therefore,  was  not  so  strong  against  the  assignees 
as  the  present.  In  all  the  cases  upon  this  subject  the 
premises  have  for  a  time  been  withheld  from  the  land- 
lord, and  the  consequence  of  deciding  that  the  defend- 
ants are  liable  in  this  instance  will  be,  that  assignees  in 

(<?)  7£asit  335.  (b)  3  Campb.  J40. 

future 
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future  can  in  no  case  take  possession  of  the  bankrupt's         1S18. 
effects  upon  leasehold  premises,    without    subjecting 
themselves  to  the  payment  of  rent.  *;«<«/ 

Stevenson, 

Lord  Ellenborough  C.  J.  The  assignees  of  a 
bankrupt  are  not  bound  to  take  what  Lord  Kenyan 
called  a  damnosa  haereditas,  viz.  property  of  the  bank- 
rupt, which  so  far  from  being  valuable  would  be  a 
charge  to  the  creditors;  but  they  must  make  their  elec- 
tion promptly,  and  having  once  made  it,  they  must 
abide  by  that  decision.  There  would  be  great  danger, 
and  it  would  shake  the  bankrupt  laws,  if  after  the  as- 
signees have  once  taken  possession,  they  should  after- 
wards be  permitted  to  recede  from  their  original  purpose, 
because  the  property  may  not  then  appear  to  be  so  pro- 
ductive as  they  at  first  expected.  Here  it  is  stated  as  a 
fact  that  they  have  taken  possession,  and  by  that  act 
unexplained  they  must  be  considered  to  have  possessed 
themselves  in  virtue  of  the  legal  right  conferred  upon 
them  by  the  assignment  for  the  commissioners,  viz.  as 
assignees  of  the  term,  and  then  they  have  made  them- 
selves liable  to  the  covenants  in  the  lease.  I  know  of 
no  instance  in  which  a  deliberate  act  of  taking  posses- 
sion has  been  curtailed  of  its  full  legal  effect.  If  the 
assignees  had  wished  so  to  curtail  it,  they  should  have 
entered  upon  the  premises  with  a  protest  that  their  en- 
try was  not  for  the  purpose  of  possessing  themselves  of 
the  premises  as  assignees,  but  not  having  done  so,  they 
have  subjected  themselves  to  the  payment  of  rent. 

Bayley  J.  In  the  case  of  Turner  v.  Richardson  the 
assignees  never  entered  upon  the  premises :  the  question 
there  was,  whether  the  putting  up  of  the  lease  to  sale  by 

auction 
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1818. 


Hanson 

OgMMSt 

Stevenson. 


auction  was  a  taking  possession  ;  the  Court  held  that  it 
was  not  so,  it  being  a  mode  used  by  the  assignees  for 
ascertaining  whether  it  was  advisable  for  them  to  take 
possession  or  not.  Here,  however,  they  have  occupied, 
and  there  is  no  act  of  parliament  that  says  that  the 
assignees  of  a  bankrupt  may  occupy  premises  yithout 
paying  rent. 


Abbott  J.  1  am  of  the  same  opinion.  In  the  case  ' 
of  Wheeler  v.  Bramah,  which  has  been  cited,  the  as- 
signees never  took  possession  of  the  premises  at  all, 
although  it  was  agreed  between  them  and  the  landlord 
that  the  premises  should  be  put  up  to  sale,  to  see  if  they 
were  worth  any  thing.  The  assignees  there  expressly 
stated  to  the  landlord,  that  they  would  not  take  to  the 
premises  unless  it  turned  out  that  the  lease  was  bene- 
ficial. Here,  however,  it  is  stated  in  general  and  unqua- 
lified terms,  that  they  entered  and  kept  possession  of  the 
premises  for  three  months,  and  that  constitutes  an  essen- 
tial difference  between  the  two  cases. 


Holroyd  J.  concurred. 


Judgment  for  the  Plaintiffs 


Tuesday, 
Feb.  3d. 


Anderson  against  Hampton. 


A  bankrupt 
having  escaped 
out  of  the  cus- 
tody of  the 
manhal,  and 


f^AMPBELL,  on  a  former  day,  had  obtained  a  rule 
calling  on  the  marshal  to  shew  cause,  why  the  de- 
fendant in  this  case  should  not  be  discharged  out  of 

being  at  large, 

surrenders  to  a  commission  subsequently  issued,  and  receives  the  protection  conferred  by 
5  G.  a.  c  30.  j.  5. :  Held  tliat  he  may,  notwithstanding,  be  retaken  sod  detained  in  cus- 
tody by  the  marshal 

custody, 


Hampton. 
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custody,  and  why  the  marshal  should  not  pay  the  costs        1818. 
of  the  application.  The  defendant  in  his  affidavit  stated,  ' 

that  a  commission  of  bankruptcy  having  issued  against  against 
him,  he  duly  surrendered  to  it  on  the  20th  January 
last,  and  obtained  from  the  commissioners  the  pro- 
tection from  arrest  given  by  the  5  G.  2.  c  30.  s.  5.,  not 
being  in  custody  at  the  time  when  he  surrendered. 
That  on  the  23d  January,  he  was  taken  into  custody 
by  one  of  the  marshal's  tipstaffs,  and  that  being 
brought  before  the  deputy-marshal,  he  was  informed 
by  him,  that  he  was  taken  on  an  escape  warrant,  and 
that  the  marshal  on  being  afterwards  applied  to  for 
that  purpose  had  refused  to  discharge  him.  The 
marshal  in  his  affidavit  stated,  that  the  defendant  was 
on  26th  March,  18 17,  committed  to  his  custody  in 
execution  at  the  suit  of  G.  M.  Turner,  and  G.  R.  Turner •, 
for  247/.  io5.,  and  on  mesne  process  at  the  suit  of  the 
plaintiff  Anderson.  That  he  remained  in  custody  till 
he  escaped,  and  that  the  escape  was  without  the  mar- 
shal's consent  or  connivance.  That  afterwards,  on  the 
23d  Januaiy,  without  any  warrant  of  a  judge  or  ma- 
gistrate, but  on  his  own-  authority  as  marshal  alone, 
he  apprehended  him  by  one  of  his  tipstafis.  And  that 
defendant  had  not  been  discharged  as  to  this  action, 
nor  the  plaintiff's  demand  therein  either  wholly  or  in 
part  satisfied. 

Marryatt  shewed  cause.  The  defendant  was  not  ar- 
rested on  any  escape  warrant  in  this  case ;  that  would 
be  at  the  suit  of  a  creditor,  and  issued  by  a  judge  or 
a  magistrate.  But  here  the  marshal  apprehended  him 
on  his  own  authority,  as  a  gaoler  has  a  right  to  do 
where  a  prisoner  has  escaped.    The  act  5  G.  2.  c.  30. 

s.5. 
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818.        5. 5*  gives  no  privilege  to  a  bankrupt  against  a  recap* 
"  tien  by  a  gaoler.     That  act  only  frees  the  bankrupt 

AWDtllON 

againu  from  all  restraint,  arrest,  or  imprisonment  of  his  cre- 
ditors, and  the  words  "  any  escape  warrant"  must 
refer  to  escape  warrants  at  the  suit  of  creditors.  But 
there  is  another  answer  to  this  application,  for  the  act 
only  gives  the  privilege  where  the  party  is  not  in 
custody  at  the  time  of  his  surrender;  now  here  he  was 
in  custody  at  the  time.  He  was  not  it  is  true  actually 
in  prison,  but  in  contemplation  of  law  a  party  who 
has  escaped  is  considered  still  as  in  the  custody  of  the 
gaoler,  who  may  therefore  take  him  wherever  he  finds 
him.  In  the  case  of  bail,  the  person  bailed  is  not 
in  the  actual,  though  certainly  in  the  legal  custody  of 
his  bail.  This  point  was  expressly  determined  by 
Lord  Eldon,  assisted  by  Mr.  Justice  Le  Blanc,  in  the 
case  Ex  forte  Johnson,  (a) 

Campbell^  contra,  contended  that  the  words  of  the 
5  G.  2.  c.  30.  s.  5.  were  quite  general,  "  any  escape 
warrant,"  and  were  not  confined  to  escape  warrants 
at  the  suit  of  creditors  only.  And  it  is  not  denied 
here,  that  the  deputy-marshal  informed  the  defendant 
that  he  was  taken  on  an  escape  warrant.  As  to  the 
words  "  provided  such  bankrupt  was  not  in  custody  at 
the  time,"  they  must  mean  an  actual  custody,  which 
did  not  exist  here.  In  the  case  Ex  parte  Johnson,  the 
privilege  was  resisted  on  a  different  ground.  There 
the  forty-two  days  for  surrendering  had  expired,  and 
the  principal  question  was,  whether  the  bankrupt, 
having  received  a  pardon,  and  obtained  an  order  from 
the  Chancellor,  giving  him  liberty  to  surrender  and 

pass 
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pass  his  examination,  was  in  the  same  situation,  and  1818. 

entitled  to  the  same  protection  as  if  he  had  originally  " 

surrendered  within  the  forty-two  days.     But  here  the  agmmt 

defendant  surrendered  to  his  commission  in  due  time.  amftom. 

Lord  Ellenbo rough  C.  J.  The  freedom  from  arrests 
spoken  of  in  the  act  of  parliament  is  a  freedom  from 
arrests  at  the  suit  of  the  creditors.  It  cannot  therefore 
extend  to  a  case  like  this.  Here  the  party  who  has 
escaped  is  still  in  point  of  law,  and  for  the  benefit  of 
the  gaoler,  considered  to  be  in  custody.  The  words 
"  any  escape  warrant"  do  not  touch  the  present  case. 
The  escape  warrant  is  a  remedy  which  the  creditor 
may  make  use  of,  but  the  marshal  does  not  want  it, 
for  he  has  a  right  of  his  own  authority,  and  on  fresh 
pursuit,  to  take  a  prisoner  who  has  escaped  wherever 
he  can  find  him.  The  rule  must  therefore  be  dis- 
charged. 

Batlsy  J.  It  would  be  a  great  injustice  to  the 
gaoler,  if  you  were  thus  to  deprive  him  of  the  benefit 
of  a  fresh  pursuit.  The  case  of  bail  clearly  shews  that 
a  person  not  in  actual  custody  may  still  be  so  in  con- 
templation of  law.  If  the  defendant  here  had  been  in 
custody  when  he  surrendered,  it  is  admitted  that  he 
would  not  be  entitled  to  this  privilege.  And  I  think 
that  though 'he  was  actually  at  large  at  that  time,  still 
he  must  for  all  legal  purposes  be  considered  as  having 
then  been  in  the  custody  of  the  marshal. 

Abbott  and  Holrotd  Js.  concurring, 

The  Rule  was  discharged  with  Costs. 
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1818. 


IVtdntsiaj* 

The  sessions 
are  not  autho- 
rized to  order 
the  payment 
by  the  bridge- 
maiier  to  the 
clerk  of  the 
peace  of  a  per 
ceotag o  on  all 
money  raited 
for  the  repair 
of  bridges  in  a 
particular  dis- 
trict, in  lieu  of 
all  his  fees  for 
indictments, 
presentments, 
&c.  for  bridges 
within  it;  al- 
though such 
per  ceotage 
was  claimed  as 
an  ancient  fee, 
and  had  been 
paid  without 
dispute  for  a 
long  period  of 
time. 


The  King  against  Houldgrave. 

AT  the  Lancashire  quarter  sessions  of  the  peace, 
holden  at  Wigan  on  the  20th  of  January \  1817,  the 
Court  made  the  following  order:  *'  The  deputy-clerk 
of  the  peace  having  stated  to  this  Court  that  Mr.  James 
Houldgrave,  the  bridge-master  of  the  hundred  of  West 
Derby  in  the  said  county,  hath  withheld  and  refused  to 
pay  him  the  ancient  and  accustomed  fee  of  one  shilling 
in  the  pound  upon  the  money  raised  for  the  repairs  6f 
bridges  in  the  said  hundred  during  the  last  year,  and 
which  fee  is  in  lieu  of  all  court  and  other  fees  due  to 
him  upon  all  business  relating  to  the  indictments  and 
presentments  against  the  said  hundred  for  not  repairing 
bridges  and  roads ;  and  this  Court  having  heard  the 
claim  and  objections  thereto,  this  Court  doth  order 
the  said  bridge-master  forthwith  to  pay  the  amount  of 
such  fees  to  the  deputy-clerk  of  the  peace;  for  doing 
which  this  shall  be  the  said  bridge-master's  authority." 
This  order  having  been  removed  by  certiorari  into  this 
court,  a  rule  was  obtained  to  shew  cause  why  it  should 
not  be  quashed.  It  appeared  from  the  affidavits  on 
both  sides,  that  this  fee  had  been  received  for  a  long 
period  of  years;  and,  by  the  present  claimant,  ever 
since  the  year  1789,  without  any  dispute.  Its  origin 
could  not  be  discovered ;  but  it  was  found  enumerated, 
amongst  others,  in  an  ancient  parchment  writing,  pur- 
porting to  be  a  table  of  fees  in  the  office  of  the  clerk  of 
the  peace;  in  which  was  this  entry:  "Rolls,  135.  4A 
each :  except  for  hundred  bridges  in  Leyland  and  Derby, 
who  pay  1  zd.  per  pound,"     The  mode  of  collecting  the 

money 
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money  for  the  repairing  of  bridges,  &c.  was,  by  issuing         1818. 
these  rolls  or  assessments  to  the  high  constables  of  the         ■ 
different  hundreds,  who  having  collected  them  by  means         ngahst 
of  the  petty  constables  in  the  proper  proportions,  paid       OOLno,lAve- 
the  amount  over  to  the  county  treasurer,    after  de- 
ducting in  these  two  particular  hundreds  this  poundage 
claimed  by  the  clerk  of  the  peace.     Since  55  G.  3.  c.  5 1. 
another  regulation  had  been  adopted,  by  which  the  high 
constables,  having  first  collected  the  money  from  the 
overseers  of  the  poor  instead  of  the  petty  constables, 
paid  over  the  whole  sum  to  the  bridge-master,  without 
making  the  deduction  before-mentioned :  and  therefore 
the  claim  of  the  clerk  of  the  peace  was  now  made  upon 
the  bridge-master.     Since  the  date  of  the  order  it  ap- 
peared that  the  bridge-master,  in  compliance  with  it, 
had  paid  over  the  sum  claimed  to  the  clerk  of  the 
peace. 

Scarlett  and  «7.  Williams  now  shewed  cause.  The  ques- 
tion here  is  as  to  the  jurisdiction  which  the  magistrates 
at  sessions  had  to  make  this  order.  If  it  be  not  a  good 
order  under  the  12  G.  2.  c.  29.  it  cannot  be  sustained. 
If  the  bridge-master  has  money  in  his  hands,  received 
by  him  under  that  act,  and  the  justices  had  authority 
to  make  this  order,  then  the  case  is  clearly  made  out. 
Now,  that  he  had  money  in  his  hands  is  quite  appa-r 
rent;  for  it  is  stated  by  the  affidavits  that  he  has,  h\ 
compliance  with  the  order,  paid  it  over  to  the  deputy- 
clerk  of  the  peace.  Then  as  to  the  form  of  the  order. 
It  directs  the  bridge-master  to  pay  the  money  abso- 
lutely, and  not  out  of  such  funds  as  may  be  in  his 
hands.  But  this  is  not  of  any  importance.  If  indeed 
he  had  no  money  in  his  hands,  it  would  be  a  defence 

Vol.  I.  Y  to 
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1818.        tp  him,  in  case  any  proceedings  were  adopted  against 
-  him  for  not  obeying  the  order;  but  it  is  not  necessary 

The  Kino        .  .  . 

against        in  a  case  like  this  to   begin  with   a  formal  recital, 
"  Whereas  you  have  in  your  hands  certain  funds,"  &c. 
to  make  this  a   valid  order.      This  very  form  was 
adopted  in   The  King  v.  The  Inhabitants  of  Essex*  (a) 
There  there  was  not  any  recital  of  any  funds  being  in 
the  treasurer's  hands,  but  only  a  simple  order  for  him  to 
pay  a  certain  sum  to  the  clerk  of  the  peace.    [Lord 
EUenborougk  C.  J.     The  question  as  to  the  form  of  the 
order  was  not  adverted  to  in  that  case.     Besides  this 
is  an  order,  not  on  the  treasurer,  but  on  the  biidge- 
rtia&ter.     Is  there  any  statute  which  speaks  of  the  latter 
as  a  subsisting  officer,   having  funds  in  his  bands? 
Unless  that  be  so,  and  he  be  necessarily  presumed  to  be 
fidl-handed,  the  justices  must,  in  the  order,  direct  him 
to  pay  out  of  the  funds  in  his  hands.     Bayley  J.     Is 
there  any  statute  which  makes  the  bridge-master  the 
the  treasurer  of  a  fund  for  the  repair  of  bridges.]     Be- 
fore the  55  G.  3.  c.  5 1.  the  bridge-master  had  no  funds 
in  his  hands,  except  for  the  purpose  of  paying  the  work- 
men employed  under  him,  but  since  that  act,  the  cus- 
tom of  raising  the  money  for  these  purposes  is  altered. 
Now,    the  money   is    paid  over  by  the    high    con- 
stables (who  collect  it)   directly  to  the  bridge-mas- 
ter,  instead  of  being  paid  first  to  the  county  trea- 
surer, and  then  issued  by  him  to  the  bridge-master. 
So  that  now,  it  may  be  said,  the  bridge-master  is  the 
treasurer  for  the  bridges,  and  he  may  be  presumed 
to  hAve   money   in  his  hands,    as  the  county  trea- 
surer, it  may  be  supposed,  was  in  Rex  v.  The  Inhabit- 

(*)  4  r.  R.  59*. 
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tatts  of  Essex  (a).     And  though  there,  the  form  pf  the        1818. 

order  was  not  expressly  adverted  to,  it  could  baldly        — 

*  J  .     J       The  Kik« 

have  escaped  the  attention  of  the  Court  if  it  bad  been      v  ogmnu 

a  fatal  objection.  And  the  act  55  G.  3.  c.  143.  *.  5. 
seems  also  to  recognize  expressly  a  fund  in  the  bridge- 
master's  hands,  for  it  authorises  the  payment  of  con- 
tracts out  of  it.  '  Then  the  only  remaining  question  is, 
whether  the  justices  had  power  to  make  an  order  to  this 
effect.  The  sum  claimed  by  the  cleric  of  tbfc  peace  is 
in  lieu  of  all  fees  on  indictments,  presentments,  traverses* 
Ska,  which  would  be  payable  by  the  inhabitants  of  these 
fwo  particular  hundreds.  The  order  made,  is  for  work 
clone  in  the  preceding  year.  It  does  not  appear  to  be 
an  Unreasonable  compensation*  and  tins  Court  will  *©t 
take  upon  itself  to  tax  the  bill  of  the  clerk  of  fhe  pefete 
for  that  period.  Every  intendment  is  to  be  made  in 
favour  Of  such  an  order.  It  may  be  presumed  that 
the  sessions,  on  due  investigation,  determined  that  this 
was  a  fair  remuneration  for  the  trouble  of  their  officer 
m  the  preceding  year.  If  so,  then  this  ordef  would  tie 
good.  In  The  King  v.  The  Inhabitants  if  Essex  a  gross 
sum  of  150/.  was  ordered  to  be  paid,  and  this  Court 
then  would  hot  go  into  the  question  whether  thfe  qfuah- 
tiim  ordered  therg  was  reasonable  or  not.  It  may  be 
«dd,  that  the  sessions  here  should  have  ordered  the  bill 
tit  the  clerk  of  the  peace  to  be  paid,  and  not  have  giveii 
stocfc  a  compensation  as  this.  But  that  observation 
would  equally  have  applied  to  the  case  above  cited. 
There  lord  Kenyan  relied  upon  the  thing  being  war- 
ranted by  precedent  and  long  usage.  Those  exist 
here ;  for  the  antiquity  of  tins  payment  is  not,  and  can- 
not bo,  disputed. 

ia)  4  r.  r.  591. 

Y  2  Richardson, 
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1818.'  BkAardstiH,  oq  the  other  side,  was  stopped  by  the. 

Court 


Tht  Kiko 

H0UL»GtATt. 


Lord  Ellenborough  C.  J.     I  accede  fully  to  the 
doctrine  laid  down  by  Lord  Kenyon  in  the  case  cited, 
that  wherever  a  duty  is  imposed  on  a  county,  and  where 
costs  incidentally  and  necessarily  arise  in  questioning 
the.  propriety  of  acts  done  to  in  force  that  duty,  the  ma- 
gistrates, who  have  the  superintendence  over  the  county, 
purse,  have  necessarily  a  right  to  defray  such  expences 
out  of  the  county  stock.   It  is  therefore  quite  clear,  that 
in  this  case  the  magistrates  bad  a  jurisdiction  over  the 
bubject-matter.     They  had  a  full  right  to  order  these 
expences  to  be  defrayed  out  of  the  county  stock.     But. 
the  question  is,  whether  they  had  a  right  to  make  that 
order  in  these  terms.     It  is  not  necessary  for  us  to  say, 
whether  the  order  is  bad  in  point  of  form,  as  being  on 
the  bridge-master,  and  directing  him  to  pay  this  money 
absolutely,  and  not  out  of  such  funds  as  may  at  the  time 
be  in  his  hands;  for  I  think  it  cannot  be  supported  on 
another  ground.     The  magistrates  bad  no  authority  to 
make  an  accumulated  compensation  of  this  nature  to 
the  clerk  of  the  peace.     Their  duty  was,  at  the  end  of 
each  year,  to  ascertain  how  much  business  had  been 
done  by  him,  and  what  sum  was  due  for  it.     But  here 
they  have,  instead  of  taking  the  items  of  his  bill  divisim, 
substituted  a  sort  of  average  computation.     They  have,, 
in  this  order,  directed  the  bridge-master  to  pay  an  an- 
cient and  accustomed  fee  of  one  shilling  in  the  pound 
on  all  the  money  raised,  in  lieu  of  all  the  fees  due  to 
him,  upon  all  business  relating  to  the  indictments  and 
presentments  for  not  repairing  bridges  and  roads  in  this 
hundred.     Now  how  can  that  be  ibr  a  moment  consi- 
dered 
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tiered  as  an  award  by  them  to  him  of  la  fair  compens- 
ation for  his  trouble?  It  does  not  depend  on  his  trouble; 

i  •  i  r™  i  .  T*«  King 

and  is  not  more  or  less  in  proportion  to  it.     Then  this         Mint 
Court,  seeing  that  the  magistrates  have  here  adopted    H<™DG™VK' 
an  improper  and  illegal  rule  for  computing  the  amount 
of  this  compensation,  can  do  no  otherwise  than  quash 
this  order,  which  is  founded  on  that  computation* 

■  BavleyJ.  The  rule  which  it  was  proper  for  the 
magistrates  to  have  adopted  was  this ;  that  the  clerk  of 
the  peace  should  be  paid  according  to  the  quantum 
of  trouble  which  he  had  had.  But  they  cannot  order 
a  gross  sum  to  be  paid  to  him-  without  reference  to 
that.  They  might  as  well  have  attempted  to  give  a 
fixed  salary  to  their  attorney  instead  of  paying  him 
According  to  the  business  which  he  had  done.  They 
have  here  stated  their  mode  of  calculation  on  the  face 
of  the  order ;  and  the  court  see  that  it  has  no  reference 
to  the  quantum  of  business  done.  Then  they  have 
adopted  a  rule  which  is  illegal,  and  cannot  be  sup- 
ported. Before  55  G.  3.  c.  143.  the  magistrates  could 
not  order  repairs  beyond  the  amount  of  20/.  (a)  to  be 
done  to  any  county  or  hundred  bridge  without  a  pre- 
vious indictment  or  presentment  Since  that  statute, 
they  may  without  indictment,  order  repairs  to  any 
extent  £0  that  the  labour  of  the  clerk  of  the  peace, 
for  which  this  is  called  a  compensation,  is  now  greatly 
abridged ;  but  the  compensation  still  remains  the  same. 
This  clearly  shews,  that  this  has  none  of  the  features  of 
a  compensation,  inasmuch  as  it  does  not  vary,  as  the 
business  itself  varies.     But  unless  it  be  a  compensation, 

[a)  See  5*  G.  3.  c.  no.  5. 1. 
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181  &         it  cannot  be  supported.     This  order  therefore  must  be 
quashed. 


The  Kino 

HoULDQldfrfe 


Abbott  J.  I  am  of  the  same  opinion.  The  court 
of  quarter  sessions  had  no  right  to  order  a  substituted 
sum  to  be  paid  in  lieu,  of  a  compensation  for  the  busi- 
ness done  by  the  clerk  of  the  peace.  Perhaps  it  might 
have  been  contended,  that  if  the  magistrates  had 
ordered  a  gross  sum  to  be  paid  as  a  compensation, 
tfieir  order  might*  on  the  authority  of  the  case  cited  in 
tfrc  argument,  have  been  supported.  But  here  they 
have  done  no  such,  thing..  They  have  ordered  a  pay- 
ment of  five  per  cent,  on  all  the  money  raised  for  the 
repair  of  bridges  within  a  particular  district  •  Then 
they  have  adopted*  a  rule  of  confutation  which-  this 
Court  think  cannot  be  proper.  Even  supposing  that, 
feefbrp  the  power;  of  raising  money  without  previous 
presentment  or.  indictment  was  given,  this  was  a  rea- 
ftqpable  compensation,,  still,  after  that  period,  it  cannot 
continue  to  be  so,  the  business  having  diminished. 
Then,  if  unreasonable  now,  it  ought  not  to  remain. 
The  order  of  the  magistrates  in  this  case  is  tlierefore 
bad,  and  cannot  be  supported. 

Holroyd  J.  concurred. 

Rule  absolute  for  quashing 
the  order  of  sessions. 
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1818. 

The  King  against  The  Inhabitants  of  Fil-  %£$?' 

LONGLEY. 

T  TPON  an  appeal  against  an  order  of  two  justices,  by  a  service  under 

which  William  Dowries,  his  wife  and  child,  were  51  wc"!i°roay 

removed  from  the  parish  ofColeshiU  in  the  county  of  ^^^ 

Warwick,  to  Fillongley  in  the  same  county,  the  Sessions  *P,efl?0» 

confirmed  the  order,  subject  to  the  opinion  of  the  Court  y«r»  *°  "  to 

_       _  _.       .  confer  a  settle- 

on  the  following  case:  mem. 

The  pauper  being  settled  in  the  parish  of  Fillongley 
previous  to  Old  Michaelmas  in  the  year  18 12,  was  hired 
by  one  Wm.  Hollick  of  the  parish  of  Ansley  in  the  coiinty 
gfbresah),  from  the  then  next  Old  Michaelmas,  for  a 
year,  at  7/.  16s.  wages:  at  the  same  time  the  said  Wm. 
Hollick  said  to  the  pauper,  that  he  did  not  know  the 
custom  of  the  parish  as  to  hiring  for  a  year,  or  fifty-one 
weeks;  that  he  would  inquire,  but  he  believed 'it  mast 
be  for  a  year,  and  hired  him  for  a  year.     The  pauper 
entered  into  the  service  in  pursuance  of  this  contract ; 
three  or  four  days  after  which  Wm,  Hollick  (having  pre- 
viously to  the  pauper  coming  into  his  service  ascertained 
that  the  practice  of  the  parish  was  to  hire  for  fifty -one 
weeks)  asked  the  pauper  whether  he  would  consent  to 
the  hiring  being  for  fifty-one  week?,  to  which  the  pauper 
consented.     He  continued  in  Mr.  Hollictfa  service  until 
a  week  before  Old  Michaelmas  in  the  next  year,  when 
the  said  Wm.  Hollick  paid  him  the  7/.  105.  for  his  wages, 
and  asked  him  to  stay  on  till  Old  Michaelmas,  which  he 
agreed  to  do  on  being  paid   for  it ;  he  staid  till  Old 
Michaelmas,  and  received  15. 6d.  for  that  time. 
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Reader  and  Holbcch,  in  support  of  the  order  of  ses- 
sions, contended,  that  the  pauper  had  not  gained  any 
settlement  by  hiring  and  service.  This  species  of  settle- 
ment depends  upon  the  statute  3  W.  %  M.  c.  11.  s.  7. 
and  8  Sf  9  W.  3.  c.  30.  s.  4. ;  the  first  of  which  provides, 
"  that  if  any  unmarried  person  not  having  children 
shall  be  lawfully  hired  into  any  parish  or  town  for  one 
year,  6uch  service  shall  be  judged  and  deemed  a  good 
settlement."  And  the  second  enacts,  "  that  no  person 
•o  hired  as  aforesaid  shall  be  deemed  to  have  a  good 
settlement  unless  he  continue  in  the  same  service  for 
one  whole  year."  So  that  it  should  seem  from  the 
words  of  the  statute  that  it  is  necessary  that  there  should 
be  a  hiring  for  a  year,  and  a  service  for  a  year,  under 
that  contract.  The  words  "  *uch  service"  in  the  first 
act  obviously  refer  to  a  service  under  the  lawful  hiring 
previously  spoken  of.  The  second  act  was  framed  to 
obviate  doubts  which,  had  existed  whether  a  service  for 
forty  days  under  a  hiring  for  a  year  would  not  confer  a 
settlement.  The  legislature  by  the  words  "  whole  year** 
in  that  act  must  mean  the  year  for  which  the  parties 
had  hired.  It  is  true  that  there  have  been  many  cases 
in  which  a  service  under  a  hiring  for  a  less  period  than 
a  year  may  be  coupled  with  a  service  under  a  hiring  for 
a  year.  But  those  cases  are  so  contrary  to  the  plain 
meaning  of  the  statute,  that  the  Court  will  not  be  dis- 
posed to  extend  them  any  further,  but  will  rather  be 
desirous  of  getting  back  to  the  fair  construction  of  the 
statute.  In  all  those  cases  the  hiring  for  a  year  was 
subsequent  to  the  hiring  for  a  less  time,  but  in  the  pre- 
sent case  the  hiring  for  a  year  is  first ;  and  by  the  sub- 
sequent agreement  that  contract  of  hiring  is  entirely 
dissolved.     How  then  can  it  give  effect  to  the  subse- 

1 2  qucnt 
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quent  service  *o  as  to  confer  a  settlement.     The  King  v.        1818. 
Great  Chilton  (a)  is  directly  in  point :  there  a  man  who  ' 

had  hired  for  a  year  served  only  a  part  of  the  year,  and         agmwt 
then  married;  on  which  he  hired  again  for  the  same     T tinted ** 
period,   but    upon   different  terms;  and   although  he    F,LL0"0L*T- 
served  more  than  a  year,  and  there  was  not  any  interval 
between  the  two  contracts,  yet  the  Court  held  he  did 
not  gain  a  settlement,  upon  the  ground  of  the  dissolu- 
tion of  the  first  contract     So  here,  the  first  contract  is  ■ 
dissolved,  and  no  settlement  is  gained.*   In  tliis  case  too 
the  pauper  did  not  serve  forty  days  at  the  time  when 
this  contract  was  in  existence. 

4 

Lord  Ellenborough  C.  J.  If  the  statutes  are  to 
be  strained  in  any  respect,  it  seems  to  me  that  the  mind 
revolts  much  more  from  coupling  a  previous  service 
with  a  subsequent  hiring  for  a  year,  than  from  the  con- 
clusion to  be  drawn  in  the  present  case.  I  think  this 
case  therefore  within  the  limits  of  the  former  decisions; 
If  it  were  now  for  the  first  time  under  our  consideration; 
I  should  be  disposed  to  pronounce  a  different  judgment: 
but  the  decisions  are  so  numerous  upon  the  subject,  and 
we  should  overturn  so  many  settlements  if  we  were  to 
overrule  them,  that  I  feel  myself  bound  by  their  autho- 
rity to  hold  this  to  be  a  good  hiring  and  service. 

Bayley  J.  I  am  of  the  same  opinion  upon  the 
ground  of  the  authorities  alone.  There  is  in  this 
case  a  hiring  for  a  year,  and  a  service  for  a  year,  and 
that  according  to  the  decisions  will  be  sufficient  to  con- 
fer a  settlement. 

(•)  5  T.J?.  67a. 

Abbott 
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he  did  what  he  pleased  and  went  where  he  pleased: 
the  custom  of  the  trade  must  be  considered  as  part  of 
the  contract  Could  the  master  have  compelled  his  ser- 
vice out  of  the  usual  hours?  or  suppose  he  had  brought 
an  action  for  not  attending  at  other  times,  could  he  have 
sustained  it?  here  it  is  stated,  that  he  was  hired  as  a 
clerk,  and  also  what  the  usual  hours  of  a  clerk's  at- 
tendance were. 


.  J-ord  Ellknborough  C.  J.  There  is  in  every  con- 
tract of  hiring  some  implied  exception  of  hours  for  re-  ' 
taxation,  food,  and  rest;  I  cannot  at  least  suggest  to 
myself  any  contract  in  which  such  exceptions  do  not 
exist.  The  master  here  has  a  right  to  the  service  of 
the  pauper  at  all  times,  but  he  does  not  require  his 
sewrioes  at  any -other  hours  than  those  mentioned: 
there  is  not  any  exception  in  the  contract.  The  hiring 
then  being  general,  and  there  being  no  exception  but 
ttrth  as  are  necessarily  implied  in  every  contract,  I 
think  that  the  pauper  by  serving  under  it  for  a-  year, 
gained  a  settlement  in  the  parish  of  Shoreditch. 

Bayley  J.  The  distinction  between  the  two  classes 
of  cases  relative  to  this  subject  is,  that  in  the  one  the  ex- 
ception to  the  service  is  expressed  in  the  contract,  and  in 
the  other  it  is  left  by  the  custom  of  the  particular  trade 
to  be  raised  by  implication.  This  case  seems  to  Die 
to  range  itself  under  the  latter  class;  and  therefore  I 
think  the  pauper  gained  a  settlement  by  this  htriug 
and  service. 

Abbott  and  Holroyd  Js.  concurred. 

Order  of  sessions  quashed. 


Mussel  was  to  have  argued  contra. 
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The  King  against  The  Inhabitants  of  Wood-  ^««^» 

°  Feb.  4lh. 

IIUUST. 

UPON  appeal  against  an  order  of  two  justices,  by  a  pauper 
agreed  to  lerrs 

which   George  Herd,   his  wife,   and   their  three   ■■  *  brickmaker 
children,  were  removed  from  the  parish  of  Saint  Ives  w^to  MkhuU 
in  the  county  of  Huntingdon  to  Woodhurst  in  the  same  •  J^^too 
county,  the  sessions  confirmed  the  order,  subject  to  the   bri.cks  * l » sli- 

*  '  pulatcd  price : 

opinion  of  the  Court  on  the  following  case:  .    Htld  that  th» 

In  the  year  1809,   George  Herd  the  pauper,,  being  1  tract  for  a 
legally  settled  in  Woodhurst  in  the  county  of  Huntingdon  J^J*^ 7ot 
and  unmarried,  was  afterwards  hired  by  William  Map-  "  cont.l?iCt.u0 

'  "  serve  till  trie 

getts  of  Saint  Ives  in  the  said  county,  brickmaker  tOr«°mP^ionof 

'the  job ;  and 

work  in  Saint  Ives  under  a  written  agreement  which-:  therefore  acet- 

--      __  ,       ,  .  ,  n  „  tlementwasnot*. 

Mr.  Margetts  states  to  be  lost,  and  to  be  as  follows:  thereby  gained. 
"  I  George  Herd  have  this  day  agreed  to  serve  William* 
Margetts  as  a  brickmaker  from  Michaelmas  to  Michael* 
mas  again.     The  said  George  Herd  engages  to  make* 
70,000  bricks  at  so  much  for  digging  and  turning,  tar 
much  for  moulding  and  making,  and  so  much  for  run*/ 
ning  to  the  kiln."     This  was  all  the  contract ;  nothing: 
was  said  as  to  the  time  he  was  to  begin  to  dig ;  he  pro-' 
bably  began  in  November,  and  then  worked  on  the  said 
kilns    under  that  contract,    not  having  finished  hie. 
70,000  bricks  till  after  Michaelmas  following.     It  ap- 
peared from  the  evidence  of  the  master  and  pauper,, 
that  as  soon  as  the  pauper  bad  made  the  70,000  bricks, 
according  to  his  contract,  his  master  had  no  controul 
over  him,  and  he  might  go  where  he  pleased,  even  if 
it  was  a  month  before  Michaelmas,  and  if  he  stopped, 
and  made  more  than  70,000  bricks  he  was  to  be. paid. 

for 
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1818.        for  them,  and  the  roaster  could  set  him  to  no  other 
~  work  than  brickmaking.     This  was  the  custom  of  those 

The  Kino  .  . 

agdnit  kilns,  but  the  pauper  this  year  did  not  notch  hit 
urn*  of  *"  contract  till  after  Michaelmas,  1810.  The  pauper 
WoooiiumiT.  i^gcj  all(j  boarded  himself  in  Saint  Ives,  and  drew  so 
much  money  on  account  of  the  bricks  in  the  winter, 
and  so  much  in  the  summer;  and  when  the  bricks  were 
all  made  the  account  was  settled  between  the  pauper 
and  his  master* 

Hart,  in  support  of  the  order  of  sessions,  was  stopped 
by  the  Court  who  called  upon 

Nolan,  contrlL  The  contract  in  this  case  was  for  a 
year's  service.  Although  it  be  engrafted  upon  it  as  a 
condition  that  a  given  number  oftwicks  shall  be  made*  the 
contract  must  be  construed  by  itself,  and  the  apprehen- 
sion of  the  master -or  pauper  as  to  its  en%ct  can  make 
no  difference;  and  although  they  might  think  that  as 
soon  as  *he  bricks  were  made  all^controul  of  the  master 
over  the  servant  ceased ;  yet  the  Court  will  look  to  the 
very  words  of  the  agreement,  and  must  thence  condade 
tfeat  that  was  not  so,  bat  that  the  master's'  contrail 
would  not  ce&se  until  the  end  of  the  year,  Thg  objec- 
tion respecting  the  uncertainty  of  the  time  when  the 
pauper's  service  commenced  is  wholly  immaterial ;  for 
at  whatever  time  he  might  go  into  the  service,  his  being 
received  by  his  master  would  be  conclusive  evidence 
that  his  previous  service  had  been  dispensed  with. 

Lord  Eixenbobough  C.  J.  In  this  case  the  Court 
can  entertain  no  doubt.  There  was  not  a  con* 
tract  which,  properly  speaking,  had  relation  to  time. 

The 
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The  pauper  engages  to  serve  only  until  a  particular         1818* 
job  be  done :  if  the  bricks  were  made  before  the  year        ■     "■ 

The  ICimA 

expired,  his  service  would  terminate*     So  that  unless         against 
he  finished  the  last   brick  exactly  at  the  year's  end,      Tl^J^h 
which  would  be  very  improbable,  he  would  not  serve    Woodmu*»t* 
for  a  year.     It  is   therefore  only  a  contract  for  that 
individual  job,  and  the  introduction  of  time  into,  the 
agreement  is  wholly  irrelevant. 

Per  Curiam,  Order  of  sessions  confirmed; 


The  Kins  against  The  Inhabitants  of  St.  Mary*s,  Wednesday, 

_.  '  Feb.  4th. 

Leicester. 

TWO  justices,  by  an  order,  removed  Mary  Bacon,  An  order  or 
•ti*  i  -i  v  /•  *  .  matistratci  was 

widow  and  her  four  children,  from  the  parish  of  directed  to  the 
Wing  in  the  county   of  Hutiand,   to   the  parish  of  the  county  of" 
St.  Mery't  in  the  borough  of  T^icesNr  in  the  county*  ^^"J,. 
of  Leicester.    The  sessions,  on  appeal*  confirmed  the  ™h  of  Af'i" 

rr  t|le  county  of 

order*     But  both  orders  being  removed  by  tieitioivriy  Leicester,  *n& 

°  .  the  words 

into  this  court,  a  rule  was  obtained  calling  oil  the  "  County  of 
parish  officers  of  Wing,  to  shew  cause  why  they  should  then  written  in 
not  be  quashed,  for  a  default  of  jurisdiction  in  the-  the  mVpmatw 
magistrates  making  the  original  order  apparent  upon  JJ^^J  ^ru,f 
the  face  of  it*  in  not  stating  them  to  be  justices  of  the  the  order,  de- 

&  J  scribed  aijot- 

peace  of  the  county  of  Butkcnd.    The  order  was  in  tice*  of  the 

peace  for  the 
this  form  :  counij  aforesaid  : 

Held  that  it 

"  County  of  Rutland.     To   die   churchwardens   and   thereby  suffi- 

J  ciently  appear- 

overseers   of  the   poor   of  the  parish   of   Wing  in   ed  that  they 

tne  said  county,    and  to   the   churchwardens   and   the  county  of 

overseers  of  the  poor   of  the  parish  of  St.  Marjfs 

in 
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1818.  in  die  borough  of  Leicester  in  the  county  of  Leicetterf 

_    _  and  to  each  and  every  of  them. 

Th?lTh!bi-  Rutland,  2  Upon  the  complaint  of  the  churchwardens 

St!j!u£,  to  Wit#    3    a,ld  oveweers  of  the  poor  of  ihe  parish  of 


J-EicBSTtt.      Wing>  in  the  said  county,  made  unto  us  whose 

are  hereunto  set,  and  seals  affixed,  being  two  of  his 
Majesty's  justices  of  the  peace  in  and  for  the  said 
county,  and  one  of  us  of  the  quorum,  that  Mary  Bacon, 
Jtc.  are  come  to  inhabit,  &c  (pursuing  the  usual  form 
of  such  orders).99 

Header,  shewed  cause  against  this  rule.    He  con- 
tended, that  on  the  face  of  the  order  of  the  two  magi**' 
trates,  it  was  quite  obvious,  that  they  were  magistrates 
of  the  county  of  Rutland.    That  unless  the  Court 
bound  by  the  cases  to  decide  the  contrary,  the 
of  the  thing  was  very  plainly  in  favour  of  the  order. 
The  words  justices  of  the  peace  for  the  said  county, 
immediately  follow  the  description  of  the  parish  of. 
Wing  in  the  county  aforesaid.      Then   "  said  county"  - 
most  refer  to  the  county  in  which  the  parish  of  Wing 
is  situated.     And  by  reference  to  the  commencement 
of  the  order,  it  clearly  appears  that  Wing  is  in  the 
county  of  Rutland.     Besides,  the  words  "  Rutland,  to. 
wit,99  are  placed  a  second  time  in  the  margin,  which 
if  possible,  makes  the  thing  still  more  evident  to  every, 
one  who  reads  the  order. 

Marriott,  contra,  quoted  the  cases  of  The  King  ▼. 
Chilverscoton{a\  and  The  King  v.  Moor  CritcheU{b), 
which  he  contended  were  cases  precisely  similar  to  the 
present,  in  which  the  same  objection  now  prevailed. 

(4)  8T.*.i7&  (I)  i£s>t,66. 

And 
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And  he  observed  thar  the  latter  case  was  peculiarly 
strong,  as  there  Lord  Kenyan  found  himself  compelled 
by  the  authorities,  although  very  reluctantly,  to  quash 
the  orders. 

'  Lord  Ellenborough  C.  J.  If  this  Court  is  put 
under  the  painful  necessity  of  overruling  the  case  of 
The  King  v.  Moor  CritcheU,  in  order  to  do  justice  in 
this  case,  I  have  no  hesitation  in  so  doing.  The  words 
"justices  of  the  peace  in  and  for  the  said  county"  in 
that  case  immediately  follow  the  words  "  the  county  of 
Wilis  aforesaid,"  and  in  plain  grammatical  construc- 
tion can  have  reference  to  the  county  of  Wilts  only. 
For. the  word  said  must  have  reference  to  the  last  ante- 
cedent, and  I  wish  that  the  very  able  and  very  learned 
Judge  who  decided  that  case,  instead  of  lamenting  that 
such  an  objection  had  there  been  taken,  had  applied  his 
powerful  mind  to  the  objection  itself  and  I  have  no  doubt 
that  it  would  have  vanished  before  that  mind  exerting 
its.  proper  vigour  on  the  subject  Here  there  is  first 
"  county  of  Rutland"  in  the  margin,  then  come  the 
-words  "  parish  of  Wing  in  the  said  county ;"  that  must 
.mean  the  county  of  Rutland*  if  we  are  to  give  the  word 
said  any  meaning  at  all.  Then  immediately  follow  the 
words  "justices  of  the  peace  for  the  said  county;"  that 
must  therefore  also  have  reference  to  the  county  of 
Rutland.  The  grammatical  construction  and  plain 
meaning  of  the  instrument  direct  us  to  that  conclusion 
alone. 


1318. 
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Bayley  J.  It  is  impossible  to  doubt  in  this  case  to 
what  county  the  magistrates  who  made  this  order  be- 
longed.    The  King  v.  Moor  CriicJuU  is  undoubtedly  a 

Vol.  I.  Z  very 
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very  strong  authority,  and  perhaps  not  distinguishable 
from  this  case;  but  that  case  does  not  convince  me.  I 
think  the  Court  ought  there  to  have  come  to  a  contrary 
conclusion.  In  that  "case  the  words  "  said  county* 
could  only  mean  in  grammatical  construction  and  com- 
mon sense  the  county  of  Wilts.  Now  here  "  said  county" 
must  mean  Rutland,  and  not  Leicester.  Besides,  in  thu 
case*  after  the  direction  of  the  order,  there  are  found 
in  the  margin  the  words  "  county  of  Rutland,  to  wit," 
which  make  the  case  much  stronger.  Then  if  there 
be  no  doubt  to  which  county  the  word  said  refers,  the 
objection  cannot  prevail. 


Abbott  J.  The  case  of  The  King  v.  Moor  Critchell 
was  a  decision  not  establishing  any  general  rule  of  law, 
but  turning  upon  the  construction  of  the  terms  of 
that  particular  instrument,  and  has  not,  I  believe,  been 
since  recognized  or  acted  upon.  Even  if  this  case  were 
precisely  similar  to  that,  I  should  say  that  the  Court 
there  had  not  adopted  the  true  construction,  nor  that 
which  was  warranted  by  the  ordinary  rules  of  criticism 
or  language.  Here  however  there  is  a  distinction ;  the 
county  here  is  named  for  the  second  time  in  the  margin, 
and  we  may  therefore  begin  to  read  the  instrument  from 
that  part;  if  so,  there  will  be  no  doubt ;  for  the  county 
of  Rutland  is  the  only  county  named  to  which  the  word 
said  can  have  any  reference. 


Holroyd  J.  I  am  of  opinion  that  this  order  ought 
to  be  affirmed.  It  appears  in  the  beginning  of  the  order 
that  the  "  parish  of  Wing  in  the  said  county"  must  have 
reference  to  the  county  of  Rutland ;  and  it  is  afterwards 
stated  that  the  justices  made  the  order  upon  the  com- 
plaint 
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plaint  of  the  churchwardens  and  overseers  of  that  pa-  1818. 

rish.     Then,  as  no  other  justices  except  magistrates  of  — — 

the  county  of  Rutland  could  by  law  make  the  order,  against 

the  Court  will  intend  that  the  words  "  said  county"  have  t *n£  0*  ** 

reference  to  the  county  where  the  magistrates  had  juris-     ^T<  Ma**,8« 
J  -n  j  Leicester. 

diction;  for  that  construction  which  supports,  and  not 
that  which  destroys  the  instrument,  may  fairly  be  adopt- 
ed; and  the  words  "  said  county"  may  ut  res  magis  valeat 
quam  pereat  have  reference  to  the  county  of  Rutland. 

Order  affirmed. 


Baille  against  De  Bernales.  rkmiaj, 

Feb.  5  th. 

A  RULE  nisi  having  been  obtained  for  security  for   The  Court  will 

costs,  and  for  staying  proceedings,  on  the  ground   foTcmts^erc 

of  the  plaintiff's  residing  abroad,  .tX"5u& 

»  previous  ap- 

Ptdler  now  shewed  cause,  and  contended  that  the  attoroey^but* 
rule  ought  to  be  discharged,  inasmuch  as  the  affida-   ^cy™11™1 

°  o      '  order  a  stay  of 

vits  in  support  of  it  did  not  state  that  any  previous   proceeding* 

unleis  such 

application  had  been  made  for  such  security  to  the  application  hat 
plaintiff's  attorney ;  and  he  cited  Bass  v.  Clive  (a),  in 
which  it  was  laid  down  as  an  universal  rule,  that  the 
authority  of  the  Court  was  not  to  be  interposed  without 
ascertaining  whether  the  party  will  refuse  to  give  se- 
curity ;  and  he  observed,  that  the  rule  in  this  case  was 
to  stay  the  proceedings  also,  which  clearly  could  not 
be  asked  without  a  previous  application. 

Bamewattj  contra.    In  Bass  v.  Give  the  plaintiff  re- 
sided in  this  country,  and  an  application  might  have  been 

(*)  3M.&S.  283. 
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made  to  him  personally.     Here,'  the  plaintiff  residing 
abroad,  no  such  application  can  be  made,  Which  is  a 
1  material  distinction  between  the  two  cases. 

Bayley  J.  (a)     It  certainly  was  the  invariable  prftc- 
"  tice  of  the  Court  before  (he  case  of  Bass  v.  Clivc  to^ 
compel  security  for  costs  without  requiring  a  previous 
application.     This  case  is  however  distinguishable  from 
the  case  cited,  the  plaintiff  there  being  resident  in 
*  this  country.     I  have  always  understood  the  distinction 
to  be  that  previous  application  is  necessary  where  a 
stay  of  proceedings  is  sought  for,  but  not  where  security 
for  costs  is  alone  the  object  of  the  rule;  anil  inasmuch 
as  this  rule  is  drawn  up  for  both,  and  no  such  applica- 
tion is  shewn,  1  thiAk  it  should  be  made  absolute  for 
security  for  costs,  and  that  only  upon  payment  of  the 
«€Oftts  of  the  motion. 

Rule  absolute. 

•  («)  T\\t  only  Jut|gc  in  court. 


Thursday, 
Feb.  5th. 


Harmer  against  H agger   and  Clark,   Bail 
of  Payne, 


where  the  dc-  HP  HE  defendants  became  bail  in  Trinity,  1816;  a 
•ctbnhu  be-  commission*  issued  against  Payne  in  October  follow- 
ed ohutoe^  irtS-  In  November  m  the  same  year,  the  plaintiffs  ob- 
hu  certificate,  tained  final  juflinnent,  and  in  the  February  following 

after  which  "      °  ° 

taken  against  the  bail,  the  Court  will,  on  motion,  relieve  them,  and  will  not  direct  an 
issue  to  try  the  "fact  of  the  banki upt's  being  a  trader,  the  certificate,  by  the  $  G.  1.  c.  30. 
f  7  and  it.,  being  made  sufficient  evidence  of  the  trading,  &c. 

But  no  exoneretur  having  been   entered  on  the  bail-pirce,  such  relief  was  granted 
only  on  payment  of  costs. 


Payne 


Hagoer. 
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Payne  obtained  his  certificate.     The  bail  was  not  fixed        1818. 
till  June,  and  in  Dec.  1 8 1 7  the  amount  of  debt  and  costs  . 

was  levied.  A  rule  nisi  having  been  obtained  for  setting  against 
aside  the  proceedings,  and  returning  the  money,  and 
that  plaintiff  should  pay  the  costs,  of  the  application, 
upon  affidavits  disclosing  these  facts,  and  that  the 
plaintiff  and  his  attorney  knew  that  Payne  had  obtained 
his  certificate  before  they  took  any  proceedings  against 
the  bail, 

Richardson  now  shewed  cause  op  an  affidavit  which 
impeached  the  validity  of  the  commission,  on  the  ground 
that  Payne  was  not  a  trader,  and  contended  that  the 
stat.  5  Geo.  2.  c.  30.  s.j.  and  13.  was*  only  applicable  to 
the  case  of  an  action  against  a  bankrupt,  but  that*  in  a 
proceeding  against  the  bail  the  validity  of  the  commis- 
sion might  be  disputed;  and  in  WiUison  v. Smith  (a), 
and  in  Yeov.Alknj  Hit.  23  Geo.  3.  (£),  the  Court  di- 
rected issues  to  try  the  fact;  and  on  the  authority  of 
Manning  v.  GodshaIl(c)9  the  rule  at  all  events  could  be 
made  absolute  only  upon  payment  of  costs* 

F.P6ttock>  in  support' of  the  rule:  The  5  Geo.  2v 
c.  3  c  5. 7.  expressly  makes  the  certificate  sufficient 
evidence  of  the  trading,  bankruptcy,  commission,  and 
other  proceedings  precedent  to  the  obtaining  of  the 
same,  and  therefore  in  this  case  there  is  not- any  ground 
for  directing  an  issue  to  try  the  question  whether-  the 
bankrupt  were  a  trader  or  not;  and  inasmuch  as  the 
plaintiff  and  his  attorney  knew  of  the  certificate  having 
Been  obtained,  and  afterwards  proceeded  against  the 
bail)  this  rule  ought  to  be  made  absolute  with  costs. 

(«)  TidSi  Pr*c.  a8i.  (*)  IUd.115.  (c)  i4£«/>599* 
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The  Court  thought  that  the  bail  should  have  applied 
for  an  exoneretur,  but  that  the  plaintiff  could  not  as 
against  them  dispute  the  validity  of  the  commission, 
the  5  Geo.  2.  c.  30.  s.  7.  having  made  the  certificate 
sufficient  evidence  of  all  the  previous  proceedings;  the 
rule  therefore  was  made 

Absolute,  upon  payment  of  costs. 


Monday, 
/tf.oth. 


The  45  G.  3. 
c.  34-  only  re- 
peals the  navi- 
gation acts  as 
to  foreign. built 
ships,  and  does 
not  confer  upon 
them  (when 
navigating 
tinder  its  pro- 
visions with 
the  king's  li- 
cence) all  the 
privileges  of 
JBritisb-buih 
ships;  and 
therefore  the 
former  cannot 
trade  to  the 
western  roast 
of  America 
without  a  South 
Sea  licence. 

<%ture,  Whe- 
ther 41  G.  3. 
c  77.  authorizes 
British-built 
ships  so  to 
trade  without 
such  licence. 


Dunlop    against   Gill    and    Another; 
Error,  (a) 


in 


A  CTION  on  a  policy  of  insurance  brought  in  the 
Court  of  Common  Pleas.  The  declaration  set  forth 
a  policy  on  the  Portuguese  ship  the  Bonslrmaos,  lost  or  not 
lost  at  and  fromLima  or  any  other  ports,  island  or  islands, 
on  the  coast  of  South  America,  to  any  ports  in  Great 
Britain,  with  liberty  to  touch,  stay,  and  trade,  re- 
ceive, discharge,  or  exchange  property  or  papers  at  any 
ports  whatsoever,  as  well  on  this  as  on  the  other  side 
of  Cape  Horn.  The  insurance  was  on  goods ;  and  by 
a  memorandum  indorsed  on  the  policy,  it  was  declared 
that  the  insurance  was  on  goods,  dollars,  bullion,  both 
or  either,  the  dollars  valued  at  4s.  3^.,  against  all  risks 
whatever.  By  a  second  memorandum  the  ship  was  to 
be  allowed  to  go  to  Cadiz  without  being  deemed  a  devi- 
ation. The  premium  was  eighteen  guineas  per  cent, 
and  the  loss  was  alleged  in  the  declaration  to  have  been 
by  the  ship  in  the  harbour  of  Cadiz  being  taken  by 
certain  persons  acting  under  the  command  and  au- 
thority of  the  government  of  Spain.     Plea,  general 

(j)  3  Mars.  Hep.  441. 
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issue.     On  the  trial  at   Guildhall  before  Gibbs  C.J.  1818. 

a  special  verdict  was  found.     The   Court  of  Com-  — — 

mon  Pleas,    after  argument,  gave  judgment  for  the  against 


plaintiffs,   to  reverse  which  judgment  the  defendant 
brought  a  writ  of  error.     The  special  verdict  stated  ia 
substance  that  the  policy  of  assurance  was  on  the  23d 
day  of  May,  1 808,  duly  subscribed,  and  the  premium  re- 
ceived by  the  defendant  below ;   that  a  licence  dated 
the  30th  day  of  March,  1 807,  was  granted  by  his  majesty, 
by  and  with  the  advice  of  his  majesty's  privy  council,  to 
Messrs.    Thomas   (fGorman,   Gorman,   brothers,   and 
other  British  merchants,  authorizing  them  to  export 
from  the  port  of  London,  or  any  other  port  of  the 
United  Kingdom,  to  the  Spanish  colonies  in  South  Ame* 
rica,  on  board  the  within-mentioned  Portuguese  vessel 
the  Bons  Irmaos,  and  four  other  neutral  vessels,  British 
manufactures  and  produce,  to  proceed  to  Lisbon  to  take 
in  quicksilver  and  other  articles,  and  from  thence  to 
proceed  to  some  of  the  Spanish  ports  in  South  America* 
and  further  permitting  the  said  Thomas  0?  Gorman  or  his 
agents,  or  the  bearer  of  his  bills  of  lading,  in  return  for 
the  said  goods  so  to  be  exported,  to  convey  and  import 
by  the  same  vessels  to  any  part  of  the  United  Kingdom 
such  quantity  of  the  produce  of  the  Spanish  colonies 
and  bullion  as  might  be  specified  in  their  bills  of  lading 
to  whomsoever  such  property  might  belong,  and,  not- 
withstanding all  the  documents  accompanying  such  re- 
turns, should  represent  the  same  to  be  destined  to  a 
neutral  or  hostile  port,  that  the  above-mentioned  licence 
was  to  continue  in  force  twenty-four  months,  commenc- 
ing from  the  date  thereof;  and  that  by  a  subsequent 
order  in  council  and  licence,  both  dated  the  24th  day 
of  March,  1809,  the  duration  of  the  former  licence  was 

Z  4  prolonged 
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1818.        prolonged  for  one  year;    that  under  the  authority 
DwMtop       granted  by  these  licences  the^plaintiffs  below,  who  were 
*"***         British  merchants,  exported  on  board  the  Portuguese 
vessel  the  Bans  Irmaos  a  quantity  of  British  manufac- 
tures from  die  port  of  London  to  Lima  in  the  Spanish 
colonies  in  South  America ;  that  the  ship  sailed  from 
London  on  her  outward  voyage  on  the  nth  day  of 
September,  1 807,  and  arrived  at  Callao,  the  port  of  Lima, 
in  December,  1 808,  where  her  outward  cargo  was  landed 
and  sold ;  that  in  March,  1809,  73  ca8es  an^  4°  serons 
of  bark,  the  produce  of  the  Spanish  colonies,  and  10,808 
dollars  in  specie,  being  the  goods  and  bullion  insured 
by  the  within-mentioned  policy  of  assurance,  and  which 
were  the  returns  of  the  goods  as  above  exported,  were 
laden  on  board  the  Bans  Irmaos  by  Thomas  <J  Gorman 
at  Lima  for  the  account  of  the  plaintiffs  below,  for  the 
purpose  of  being  imported  into  the  United  Kingdom; 
that  the  bills  of  lading  for  the  goods  and  bullion  were 
by  Thomas  CtGorman  duly  transmitted  to  and  received 
by  the  plaintiffs  below ;  that  the  Bons  Irmaos  in  April, 
1809,  sailed  from  Lima  on  the  voyage  insured,  and  in 
the  prosecution  of  that  voyage  was  in  October,  1 869,  cap- 
tured and  detained  in  the  harbour  of  Cadiz,  where  her' 
cargo  was  seized  by  persons  acting  under  the  govern- 
ment of  Spain,  and  the  plaintiffs  below  thereby  wholly 
lost  the  goods  and  bullion  above  mentioned;    that 
neither  the  plaintiffs  below  nor  Thomas  OGorman  had, 
^         during  all  the  time  above  mentioned,  any  licence  from 
the  South  Sea  Company  authorizing  them  to  trade 
within  their  limits,  and  that  Lima  is  situated  within  those 
limits;  that  before  and  on  the  30th  of  March,  18*7, 
and  from  thence  continually  to  the  present  time,  Great 
Britain  was  in  amity  with  Portugal,  and  at  war  with 

Spain  £ 
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Spain  i  and  continued  also  at  war  with  Spain  until  the        1818* 
4th  day  of  July,  1808,  on  which  day,  by  an  order  of 
the  king  in  council,  all  hostilities  between  this  kingdom 
and  Spain  ceased.    This  case  was  argued  in  last  Mi- 
chaelmas term,  when 

Richardson,  for  the  plaintiff  in  error,  contended, 
that  by  the  9  Anne,  c.  2 1 .  s .  47.,  the  voyage  was  illegal, 
being  a  violation  of  the  South  Sea  Company's  charter. 
It  would  however  be  contended  by  the  other  side, 
that  the  king's  licence  stated  in  the  special  verdict 
dispensed  with  the  necessity  of  having  a  South  Sea 
licence;  that  would  be  contended  for  in  two  ways. 
First,  That  by  the  42  G.3.  c.77.  British-built  vessels 
were  permitted  to  trade  to  the  South  Seas  without  a 
licence  from  the  South  Sea  Company,  and  that  by 
45  G.  3.  c.  34.,  foreign  vessels  were  entitled  to  the  same 
privileges.  Secondly,  That  the  45  G.  3.  c.  34.  alone 
would  legalize  this  voyage.  Admitting  that  45  G.  3. 
e.  34.  had  placed  British  and  foreign  vessels  on  the  same 
footing,  still  42  G.  3.  c.  77.  did  not  authorize  British- 
built  vessels  to  trade  to  the  South  Seas  without  a  South 
Sea  licence.  The  intent  of  this  act  was  to  encourage 
the  fisheries;  the  title  speaks  only  of  the  fisheries;  the 
preamble  speaks  only  of  navigation  and  fisheries;  the 
word  trade  does  not  there  occur.  Now  if  it  had  been 
the  intention  of  the  legislature  to  give  a  general  right 
of  trading,  they  would  in  all  probability  have  mentioned 
trade  in  the  preamble  of  the  act,  which  they  have  not 
done.  Then  comes  the  enacting  clause  in  these  words, 
"  It  shall  and  may  be  lawful  for  any  British-buWt  ship 
or  vessel,  owned  and  navigated  according  to  law,  to 
pass  through  the  Straights  of  Magellan  or  round  Cape 

Horn 
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1818.         Horn,  and  to  carry  on  the  fisheries  in  the  Pacific 

Ocean  from  Cape  Horn  to  180  degrees  W.  L.,  and  to 

figmtit  trade  within  the  said  limits  without  licence,  &c" 
Here  the  words  certainly  are  "  and  to  trade"  generally. 
They  would  undoubtedly  cover  any  trade  whatsoever* 
But  the  question  is  what  the  legislature  meant  by  them* 
They  must  have  meant  a  trade  connected  with  or  an- 
cillary to  the  fishing  adventure*  In  th»  course  of  a 
long  voyage  some  trade  may  become  necessary.  They 
may  want  to  barter  for  provisions  or  for  stores  to  refit 
the  vessel.  But  the  principal  object  of  the  voyage 
must  be  the  fishing  adventure.  The  Court  will  not 
lightly,  and  upon  a  dubious  construction  of  an  act  of 
parliament*  suffer  the  chartered  rights  of  companies  to 
be  invaded*  These  companies  originally  purchased 
their  charters*  and  where  their  monopolies  are  to  be 
taken  away*  the  legislature  as  in  the  55  G.  3.  c.  57.  give 
compensation.  Here  no  compensation  is  given*  and 
therefore  the  legislature  could  not  have  intended  to 
take  away  the  monopoly  of  the  whole  western  coast  of 
South  America  from  the  South  Sea  Company.  It  ap- 
pears that  the  legislature  was  not  aware  of  this  supposed 
effect  of  42  G.  3.  c.  77.  when  they  passed  47  G.  3.  c.  23. 
If  this  construction  of  42  G.  3.  c.  77.  were  to  prevail* 
that  act  was  nugatory  as  to  the  west  coast  of  South 
America.  Nothing  could  be  more  absurd  than  passing 
such  an  act  in  that  case*  But  then  there  was  the  au- 
thority of  Jacob  v.  Jansen  (a)  on  the  other  side.  It  is 
to  be  however  observed*  that  there  at  first  Mans- 
Jidd  C.  J*  seems  to  have  doubted*  and  after  all  his 
judgment  is  expressed  in  Very  measured  language.  He. 
•ays.  "  we  think  it  better  to  decide."    Now  that  is  not 

(A  3  Taunt.  534. 
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giving  a  very  strong  opinion  on  the  point.     On  the        1818* 
second  point,  the  45  G.  3.  c.  34.  alone  will  not  legalize        — — 
this  voyage;    that  act  cannot  be  construed  to  give         against 
neutral  ships  privileges  which  British  ships  did  not 
possess.     Its  only  object  was  to  repeal  for  the  time  of 
war  that  part  of  the  navigation  act  which  prohibited 
importation  from  South  America  in  foreign  ships.     It 
has  no  further  effect.     If,  therefore,  British  ships  did 
not  possess  the  right  of  trade,  the  45  G.  3.  c.  34.  will 
not  alone  give  it  to  foreign  ships* 

E.  Alderson,  contra,  contended,  first,  that  taking  the 
limited  construction  of  45  G.  3.  c.  34.,  and  coupling 
that  act  with  42  G.  3.  c.  77.,  the  necessity  of  a  South 
Sea  licence  was  in  this  case  dispensed  with.  It  was  ad- 
mitted by  the  other  side,  that  45  G.  3.  c.  34.  placed 
foreign  and  British  ships  on  the  same  ground.  Then 
what  were  the  privileges  which  British-built  ships  then 
possessed.  This  would  depend  on  the  construction  to 
be  given  to  42  G.  3.  c.  77.  It  was  said  that  the  title 
of  that  act  only  referred  to  the  fisheries.  But  an  act 
must  not  be  construed  by  its  title,  but  by  the  preamble 
and  enacting  clauses.  Thai  what  are  the  words  of  the 
preamble.  They  relate  to  navigation  and  fisheries.  It  .. 
is  observable  that  navigation  is  mentioned  first.  Now 
the  meaning  of  that  word  is,  in  the  law  of  England,  a 
sailing  for  the  purposes  of  trade.  The  12  Car.  2.  c  17. 
refers  exclusively  to  trade,  and  is  called  the  navigation 
act  Its  title  is,  "  An  act  for  encouragement  of  shipping 
and  navigation."  The  preamble  here  therefore  does 
by  the  word  navigation  refer  to  trade,  and  to  trade  be- 
fore fisheries.  The  enacting  clause  is  still  stronger. 
That  clause  gives  permission  to  carry  on  the  fisheries 

within 
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1818.  within  certain  specified  limits,  and  to  trade  within  those 
"— ~  limits.  Now  it  is  contended  by  the  other  side,  that  this 
axoint  trading  must  be  connected  with  fishing,  and  that  a  ship 
may  not  trade  unless  she  fish  also.-  But  this  argument 
will  go  too  far.  For  if  fishing,  and  trading  are  to  be 
thus  indissolubly  connected,  it  will  follow  that  a  ship 
cannot  fish  unless  she  also  trada  There  is  just  as  much 
reason  that  this  should  be  the  construction  as  the  other. 
For  the  words  "  to  carry  on  the  fisheries,"  and  "  to 
trade,"  are  equally  prominent  in  the  clause.  But  this 
last  construction  would  be  very  inconvenient  The' 
greater  part  of  the  fishery  in  the  Pacific  Ocean  is  far 
out  of  the  limits  of  the  South  Sea  monopoly-  Suppose 
a  ship  in  the  i  Both  degree  W.  L.  If  she,  in  order  to 
legalize  her  fishing,  must  trade,  she  will  have  to  beat  up 
to  the  west  coast  of  America  for  the  purpose  of  trading 
there.  This  would  be  a  great  loss  of  time,  and  a  great 
restriction  on  the  fisheries.  And  so  this  act,  which  has 
for  its  title  the  encouragement  of  the  fisheries,  would  be 
in  fact  superadding  a  restriction,  instead  of  conferring, a 
benefit.  But  the  construction  contended  for  by  the  de- 
fendants in  error  was  not  liable  to  this  objection.  They 
contended,  that  the  act  legalized  either  a  joint  adventure 
of  "fishing  and  trading,  or  separate  adventures  of  fishing 
and  trading ;  so  that  a  ship  might  fish  alone,  or  trade 
alone,  or  fish  and  trade  also  without  a  licence.  This 
would  give  complete  effect  to  the  preamble.  This  was 
the  construction  put  on  the  act  in  Jacob  v.  Jansen  (a)  by 
'  the  Court  of  Common  Pleas.  And  in  that  case,  though 
Mansfield  C.  J.  was  at  first  surprised  at  the  circum- 
stance of  the  42  G.  3.  c.  77.   being  relied  on,  for  his 

(a)  3  7W.534- 
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words  rather  imply  surprise  than  doubt,  yet  on  fuller        1818* 

consideration  lie  and  the  whole  Court  gave  judgment        

for  the  plaintiff  there.  That  case  is  therefore  a  decisive  against 
authority  for  the  defendants  in  error.  These  acts  are 
for  the  general  benefit  of  trade,  and  ought  to  receive  a 
liberal  construction.  [Lord  Ellenborough  C.  J.  But 
they  ought  to  be  construed  salva  fide  to  those  whose 
rights  arc  affected  by  them.]  The  47  G.  3.  c.  23.  it  is 
said  could  never  have  been  passed  if  this  were  the  true 
construction  of  42  G.  3.  c.  77.  But  that  act  was  neces- 
sary to  legalize  a  trade  with  the  east  coast,  to  which  at 
flA  events  42  G.  3.  c.  77.  does  not  apply.  And  the  only 
circumstances  whicd  led  to  the  passing  of  that  act,  viz. 
the  occupation  of  Buenos  Ayres  and  Monte  Video  by  the 
English  troops,  were  applicable  to  the  east  coast.  The 
attention,  therefore,  of  the  legislature  was  not  particu- 
larly directed  to  the  western  coast.  And  though  the 
western  coast  is  mentioned  in  the  act,  yet  that  may  have 
arisen  from  the  legislature  copying  the  clause  out  of  the 
South  Sea  act,  and  repealing  it  in  the  47  G.  3.  But 
similar  instances  may  be  found  in  other  acts,  of  the  legis- 
lature enacting  the  same  clauses  twice  over*  There  is 
a  remarkable  one  in  22  G.  3*  c.  25.  $.  1.,  which,  although 
a  clause  in  a  perpetual  act,  is  re-enacted  in  terms  in 
33  G.  3.  c.  66.  s.  37,  8, 9.,  and  43  G.  3.  c.  160.  s.  34, 
'5, 6.  It  does  not  therefore  follow  because  the  47  G.  3. 
c.  23.  applies  in  terms  to  the  west  coast,  that  the 
construction  in  Jacob  v.  Jansen  of  42  G.  3.  c.  7*].  is. 
wrong.  On  the  second  point  he  contended,  that 
45  G.  3.  c.  34.  alone  would  legalize  the  voyagei  The 
words  of  the  enacting  clause  are  there  general.  The 
goods  are  to  be  permitted  to  be  imported,  "  any  law, 
custom,  or  usage  to  the  contrary  notwithstanding/' 

Now 
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1818*  Now  these  general  words  must  include  and  take  away 
the  exclusive  privilege  established  by  the  South  Sea  act. 
Where,  as  in  many  of  the  fishing  acts,  the  South  Sea 
Company  are  intended  to  be  exempted,  they  are  so  ex- 
pressly. In  the  South  Sea  act  itself,  the  privileges  of 
the  East  India  Company  are  taken  away  by  general 
words  of  this  sort,  although  the  East  India  Company 
are  not  mentioned  in  the  act  If  the  Court  should  hold 
that  a  licence  from  them  was  necessary,  it  would  give 
them  an  overruling  discretion  over  the  king,  for  they 
might  refuse  to  license  those  whom  the  king  had  li- 
censed. And  so  the  whole  object  of  the  45  G.  3.  c.  34. 
might  be  frustrated.  And  as  to  the  objection,  that  this 
would  be  giving  foreigners  a  preference  over  natural- 
born  subjects,  it  is  to  be  observed,  first,  that  British 
ships  could  not  then  traffic  with  the  Spanish  colonies, 
nor  could  the  South  Sea  Company  themselves  do  so; 
for  we  were  then  at  war  with  Spain :  and,  secondly,  that 
as  all  this  was  to  be  done  by  the  king  in  council,  it  must 
be  presumed  that  he  would  not  grant  licences  where 
any  undue  advantage  was  given  to  foreign  ships. 

Cur.  adv.  vulL 

Lord  Ellenbobough  C.  J.  now  delivered  the  judg- 
ment of  the  Court. 

This  case  came  before  us  by  a  writ  of  error  from 
the  Court  of  Common  Pleas.  It  was  an  action 
.brought  in  that  court,  on  a  policy  of  insurance  on 
goods  in  a  Portuguese  vessel,  at  and  from  Lima,  or 
any  other  port  on  the  coast  of  South  America,  to  a 
port  in  Great  Britain  or  Ireland,  A  special  verdict 
was  found,  by  which  it  appeared,  that  the  voyage  was 
from  Lima,  and  that  his  majesty's  license  had  been 
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granted  in  conformity  to  the  provisions  of  the  statute        1818. 
45  G.  3.  c.  34.      The  Court  of  Common  Picas  gave       — "— 

Duwlop 

judgment  for  the  plaintiff  in  that  court;    The  question         agmnt 

argued  before  us  upon  the  writ  of  error  was,  whether 

a  licence  from  the  South  Sea  Company  was  necessary 

to  enable  the  parties  being  British  subjects  legally  to 

prosecute  this  voyage.     It  is  clear  that  such  a  licence 

would  be  necessary  under  the  statute  9  Ann.  c.21. 

unless  the  necessity  has  been  removed  by  some  subset 

quent  statute.     On  behalf  of  the  defendant  in  error, 

it  was  contended,  that  this  was  done  by  the  statute 

45  6. 3.  c.  34.  connected  and  construed  with  the  star 

tute  42  G.  3.  c.  77.     It  was  said,  that  the  statute  of  the 

42  6. 3.  had  enabled  a  British  subject  to  trade  in  a 

British-built  vessel  to  that  part  of  the  western  coast 

of  America  where  Lima  is  situate,  without  a  licence 

from  the  South  Sea  Company,  and  that  the  statute  of 

the  45  6. 3.  had  enabled  a  British  subject  to  trade  in 

the  vessel  of  a  friendly  state  licensed  according  to  that 

statute,  with  the  same  freedom  as  he  might  lawfully  do 

in  a  British-built  ship.     The  case  of  Jacob  v.  Jansen  (a) 

was  quoted  as  an  authority  for  the  first  of  these  two 

propositions,  viz.  the  enabling  effect  of  the  42  G.  3. 

It  is  necessary,  however,  to  the  case  of  the  defendant 

in  error  that  he  should  be  able  to  maintain  both  his 

propositions;  and  as  we  are  of  opinion  that  the  latter 

proposition,  which  was  not  much  discussed  in  the 

Court  of  Common  Pleas,  viz.  the  enabling  effect  of  the 

45  G.  3.,  cannot  be  maintained,  it  is  unnecessary  to 

give  any  opinion  upon  the  former.     The  privileges  of 

the  South  Sea  Company  were  conferred  upon  them  bf 

a  royal 


Gill. 


344  CASES  in  HILARY  TERM 

1618.        a  royal  charter  granted  in  pursuance  of  an  act  of  par- 
1  liament,  and  in  consideration  of  a  price  paid  by  the 

agaha  Company  to  the  public.  They  are  private  right*,  and 
could  not  therefore  in  our  opinion  be  taken  away  with- 
out a  plain  declaration  on  the  part  of  the  legislating 
that  it  was  intended  so  to  do,  or  without  some  clear  and 
unequivocal  expressions  from  which  such  plain  intent 
must  have  been  inferred.  But  upon  the  perusal  of  this 
statute  of  the  45th  of  his  majesty,  there  is  not  found 
in  it  one  sentence,  or  even  one  single  word,  that  bears 
reference  or  allusion  to  the  South  Sea  Company,  not 
even  the  word  "  charter,"  which  is  found  in  the  act  of 
the  43d  year.  The  statute  was  passed  in  a  time  of 
.war,  and  was  to  have  continuance  only  during  p  season 
of  war,  when  the  great  demand  for  British  ships  and 
British  seamen  was  thought  to  require  a  relaxation  of 
those  acts  of  navigation  by  which,  generally  speaking, 
the  vessels  of  another,  state  are  prohibited  from  import- 
ing foreign  produce  into  this  country.  It.  begins  by 
reciting  that  by  the  laws  now  in  force,  no  goods,  &c 
of  America,  can,  except  in  certain  cases,  be  imported 
into  this  kingdom,  but  in  British-built  ships,  owned, 
and  navigated  according  to  law;  and  that  it  is  ex- 
pedient, under  the  present  circumstances,  to  permit 
certain  goods  to  be  imported  in  foreign  ships  belong* 
ing  to  subjects  of  friendly  states.  From  this  recital  or 
preamble  we  see  the  object  of  the  legislature,  and  we 
perceive  that  it  has  reference  to  the  acts  of  navigation; 
and,  therefore,  unless  the  terms  of  the  enactments  that 
follow  introduce  some  other  object,  we  cannot  presume 
that  any  other  was  intended.  But  the  enactments  do 
not  introduce  any  other  object.  It  is  enacted  that 
his  majesty,  by  the  advice  of  his  privy  council,  may 
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grant  licence  to  British  subjects  to  import  from  any        1618. 
country  in  America,  belonging  to  any  foreign  European  - 

state,  any  goods,  &a  not  prohibited  to  be  used  in  this  ^nu 
kingdom,  in  any  vessel  belonging  to  any  state  in 
amity  with  his  majesty,  subject  to  such  restrictions  as 
the  privy  council  may  impose,  and  subject  to  the  same 
duties  as  if  the  importation  were  made  in  a  British* 
built  ship,  and  to  the  same  rules,  &a  respecting  the 
payment  of  those  duties  any  law,  custom,  or  usage  to 
the  contrary  notwithstanding.  To  the  contrary  of 
what?  What  is  the  prohibition  that  is  no  longer  to 
have  effect  ?  We  answer,  the  prohibition  before  spo- 
ken of,  that  is,  the  prohibition  of  the  navigation  acts  to 
import  in  any  other  than  a  British-built  ship.  Th6 
statute  does  not  say  that  the  importation  may  be  made 
in  the  foreign  vessel  as  fully  and  freely,  to  all  intents 
and  purposes,  as  it  might  be  in  a  British  vessel  which 
the  argument  seemed  to  suppose  no  words  of  such  large 
and  general  import  are  to  be  found  in  it  No  allusion 
to  the  privileges  of  the  South  Sea  Company,  or  to  any 
other  matter  or  law  prohibitory  of  such  importation 
than  the  acts  of  navigation  merely.  It  was  argued, 
however,  in  support  of  the  enlarged  construction  of  this 
act,  that  unless  such  construction  were  adopted  it  would 
be  in  the  power  of  the  company  to  defeat  the  object  of 
the  legislature,  and  that  its  adoption  would  work  no 
injury  to  the  company,  because  at  the  time  of  the  past- 
ing of  the  act  the  company  itself  could  not,  by  reason 
of  the  war  with  Spain,  trade  with  the  Spanish  dominions 
in  America,  and  these  were  said  to  comprize  the  whole 
extent  of  coast  to  which  any  trade  i«  actually  carried 
on  within  the  limits  of  the  company's  charter.  As  to 
the  first  of  these  topics,  if  the  legislature  had  antics 
Vox,  I.  A  a  pated 


34* 


CASES  in  HILARY  TERM 


18  IS. 


Monday, 
Feb.  9th. 


Indictment 
against  the  in- 
habitants of  a 
parish  for  not 
repairing  a 
road.  Plea,  that 
the  inhabitants 
of  a  particular 
district  within 
the  parish  have 
immemorially 
repaired  all  the 
roads  within 
that  district,  of 
which  the  road 
indicted  was 
one:  Held  that 
this  plea  was 
good,  although 
it  did  not  state 
any  considera- 
tion for  the 
*  liability  of  the 
Inhabitants  of 
the  district. 


The  King  against  The  Inhabitants  of  Eccles- 
field. 

HP  HIS  waft  an  indictment  (in  the  common  form) 
against  the  inhabitants  of  the  parish  of  Ecclepidd' 
for  the  non-repair  of  a  common  highway  there.  Plea, 
as  to  part  of  the  road  indicted,  that  the  inhabitants  of  a 
certain  district  or  division  in  the  township  of  BradfiM; 
in  the  said  parish  of  Ecclesfield,  called  Ones  Acre  and. 
Otighty  Bridge,  from  time  whereof  the  memory  of  man 
is  not  to  the  contrary,  have  repaired  and  amended,  and 
have  been  used  and  accustomed  to  repair  and  amend, 
and  of  right  ought  to  have  repaired  and  amended,  and 
still  of  right  ought  to  repair  and  amend,  when  and  so 
often  as  it  hath  been  or  shall  be  necessary,  such  and  so' 
many  of  the  common  highways  situate  in  the  said  dis- 
trict or  division  of  Ones  Acre  and  Oughty  Bridge,  as 
would  otherwise  be  repairable  and  amendable  by  the  in- 
habitants of  the  said  parish  at  large.  The  plea  then 
stated,  that  the  part  of  the  said  road  indicted  was  situate 
in  the  district,  and  would,  but  for  the  said  prescription 
or  usage,  be  repairable  and  amendable  by  the  parish  at 
large :  and  concluded,  that  by  reason  of  the  premises 
the  inhabitants  of  the  said  district  or  division  of  Ones 
Acre  and  Oughty  Bridge,  in  the  township  of  Bradfidd, 
in  the  said  parish  of  Ecclcs/ield,  during  all  the  time  last 
aforesaid,  ought  to  have  repaired  and  amended,  and  still 
ought  to  repair  and  amend  the  same  part  of  the  said 
common  highway,  so  ruinous,  miry,  deep,  broken,  and 
in  decay,  in  the  introductory  part  of  their  plea  particu- 
larly mentioned,  when  and  so  often  as  it  hath  been  and 
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shall  be  necessary;  and  that  the  inhabitants  of  the  said 
parish  at  large  ought  not  to  be  charged  with  the 
repairing  and  amending  the  same.  And  this,  &c. 
Wherefore,  &c.  There  were  similar  pleas  as  to  the 
other  parts  of  the  road  indicted  lying  within  other 
districts  in  the  parish.  Issues  having  been  taken  on 
these  pleas,  the  case  was  tried  at  the  summer  assizes, 
1816,  for  the  county  of  YorA,  before  Wood  B»,  when  a 
vferdict  was  found  for  the  defendants  upon  all  the  issues. 
In  the  following  term  J.  Williams  moved  to  enter  up 
judgment  for  the  crown  non  obstante  veredicto,  on  the 
ground  that  all  the  pleas  were  defective.  When  cause 
was  shewn,  the  Court  ordered  the  question  to  be  put 
into  the  form  of  a  special  case;  which  was  argued  in 
last  Michaelmas  term. 


1818. 

The  Kino 

against 
The  Inhabi- 
tants of 
Ecclrsjiilb. 


J.  Williams  for  the  crown  stated,  that  this  was  a  new 
question,  although  for  a  long  time  it  seemed  to  have 
been  considered  as  res  judicata  from  the  uniform  course 
of  the  precedents.  The  principle  which  governs  cases  of 
this  sort  is  the  same  as  that  which  applies  to  bridges ; 
for  a  parish  with  respect  to  highways  stands  in  the  same 
situation  as  a  county  with  respect  to  bridges.  Lord 
Coke9  in  his  Commentary  on  the  Statute  of  Bridges, 
says  (a),  "  Some  persons,  spiritual  or  temporal,  incor- 
porate or  not  incorporate,  are  bound  to  repair  bridges 
ratione  terrors  suae  terrarum  sive  tenementorum,  and 
some  ratione  prcescriptionis  tantum.  Ratione  tenure, 
by  reason  that  they  and  those  whose  estate  they  have  in 
the  lands  or  tenements  are  bound  in  respect  thereof  to 
repair  the  same.  Ratione  prcescriptionis  tantum ;  but 
herein  there  is  a  diversity  between  bodies  politic  or 


(a)  %  Int.  700. 
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1818.        corporate,  spiritual  or  temporal,  and  natural  persons; 


The  King 


for  bodies  politic  or  corporate,  spiritual  or  temporal 
agmnu         may  be  bound  by  usage  and  prescription  only,  because 

The  Iohabi-  - 

tints  of  they  are  local,  and  have  a  succession  perpetual;  bat  a 
natural  person  cannot  be  bound  by  act  of  his  ancestors 
without  a  lien  or  binding  and  assets."  There  is,  there- 
fore, a  clear  distinction  between  natural  persons  and 
corporations.  So  in  21  E.  4.  Mick,  term,  pL  3.  die 
same  distinction  prevails.  Now  by  natural  persons 
must  be  meant  either  individuals,  or  the  collection*  of 
individuals,  as  the  inhabitants  of  particular  districts.  If ' 
so,  then  the  inhabitants  of  a  district  cannot  be  bound 
ratione  prescription^  tantum.  The  same  rule  is  to  be 
deduced  from  Keibwey,  52.  jrf.4.,  where  the  point  waa 
with  respect  to  charging  individuals  ratione  tenons* 
These  latter  words  indeed  imply  a  consideration ;  and  on 
this  ground,  in  Rex  v.  Kerrison  (a),  it  was  held  that  they 
were  of  so  technical  a  description  that  they  could  not  be 
supplied  by  equivalent  expressions,  such  as  "  owner  and 
occupier  of  a  certain  navigation."  In  Rex  v.  The  Inha- 
bitants qfBridekirk  (A),  the  plea  stated  a  consideration. 
For  there  it  set  out  that  the  parish  was  divided  into  dis- 
tricts, (naming  them,)  and  stated  a  custom  for  all  the 
districts  separately  and  respectively  to  repair  their  own 
roads.  Each  district  was  therefore  exempted  from  the 
repair  of  all  roads  not  within  it.  That  was  a  consider- 
ation for  its  repairing  its  own  roads.  In  The  King  v. 
Eardisland{c)  the  pleas  were  similar.  There  is  in  this  plea 
no  traverse  of  the  liability  of  the  parish  at  large  to  repair. 
That  is  another  objection.  In  Rex  v.  The  Inhabitants  of 
the  West  Riding  of  Yorkshire,  Ghtsburne  Bed  case  (d),  that 


(«)  1  M.&  S.  435.  (b)  11  East,  304. 

(c)  %  Qtrntfr  494.  (d)  s  J3urr.2594> 
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traverse  was  introduced;  and  though  Mr.  Serjeant 
William  in  his  note,  2  Satmd.  159.  e\,  says,  that  such 
traverse  is  demurrable,  that  is  not  so.  Rex  v.  The  In- 
habitants  of  the  County  of  Glamorgan  (a),  contained  the 
same  traverse ;  and  the  better  precedents  always  have 
inserted  it-  This  case  isr  decided  by  Rex  v.  St.  Giles? s, 
Cambridge,  (b)  That  was  an  indictment  against  the  parish 
of  St.  Giles  for  not  repairing  a  highway  situated  within 
it  The  parish  pleaded,  that  the  inhabitants  of  the  pa- 
rish of  St.  Mary's,  from  time  immemorial,  had  repaired, 
and  of  right  ought  to  have  repaired,  and  still  of  right 
ought  to  repair  the  road  indicted.  That  was  therefore 
a  plea  charging  the  inhabitants  of  St.  Marj/%  ratione. 
praescriptiouis  tantum.  The  Court  there  held,  that  it 
Was  necessary  to  state  a  consideration  for  that  prescrip- 
tion, and  the  plea  was  held  bad  on  that  account.  He 
then  referred  to  Rex  v.  The  Inhabitants  ofRagleu  (c)* 
Crown  Circuit  Assistant  (d)9  and  Rex  v.  Great  Brought 
ton. (e) 


1818. 


The  Kin* 

against 
The  inhabi- 
tants of 

EcCfctSlJELD. 


Littledale>  contra,  contended,  that  if  a  traverse  were 
necessary*  that  there  was  one  in  this  case;  for  the  plea, 
after  stating  the  liability  of  the  inhabitants  of  particular 
districts  to  repair  and  amend  the  road,  concluded  thus: 
"  And  that  the  inhabitants  of  the  said  parish  at  large 
ought  not  to  be  charged  with  the  repairing  and  amend- 
ing the  same."  This  therefore  is  a  traverse  quite  suffi- 
cient, if  any  traverse  at  all  were  necessary,  which  it  is 
not.  [He  was  then  stopped  as  to  this  part  of  his  argu- 
ment by  the  Court,  who  said  that  certainly  this  was  a 
sufficient  traverse,  if  any  traverse  was  required.]    As 


(a )  a  East%  356.  i*  mtiu 
{d)  P.  117. 


(b)  Not  yet  reported. 
(0  5  Burr.  *700. 

Aa  4 


(c)   11  Mod.  697. 
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to  the  other  point  respecting  the  consideration  for  the 
prescriptive  liability  of  the  inhabitants  of  a  particular 
district,  no  argument  can  be  drawn  from  the  form  of 
plea  in  Rex  v.  Bridekirk  }  for  that  was  adopted  only 
with  a  view  to  let  in  evidence  of  the  custom  of  repairing 
in  the  other  districts  of  the  parish.  That  form  of  plead- 
ing was  also  recommended  by  Mr.  Serju  Williams,  in 
l  Sound  159.  c.  in  the  notes  to  iter  v.  Stoughton,  and 
was  adopted  in  Rex  v.  The  Inhabitants  of  Leominster,  (a) 
But  the  form  adopted  here  is  the  usual  one.  Formerly, 
indeed}  the  precedents  were  generally  of  an  immemorial 
prescription  to  repair  a  particular  road,  it  being  con- 
sidered doubtful  whether  an  immemorial  prescription 
could  attach  on  modern  roads.  When  that  was  esta- 
blished, the  present  form  of  plea  was  adopted.  This 
form  of  pleading  is  found  in  Rex  v.  The  Inhabitants  of 
Stretford  (b):  and  though  errors  were  there  assigned;  this 
objection  was  never  taken.  In  Rex  v.  Great  Broughton 
Mr.  J.  Ashhurst  says,  "  If  you  lay  a  charge  upon  per- 
sons against  common  right,  you  must  shew  how  they 
are  bound.  It  is  not  enough  to  shew  that  they  immemo- 
rially  ought  to  repair;  it  must  be  shewn  that  they  have 
repaired."  That  is  shewn  here ;  and  that  is  the  way 
of  shewing  how  they  are  bound  here.  So  in  Rex  v. 
The  Inhabitants  of  Sheffield  (c),  the  same  learned  Judge 
says,  "  Where  the  indictment  is  against  a  township  or 
particular  persons,  it  must  allege  that  from  time  imme- 
morial they  are  bound  to  repair."  In  Rex  v.  Marton  {d) 
and  Rex  v.  Penderryn  (e)9  the  same  point  was  ruled.  But 
it  never  was  a  question  in  any  of  these  cases  whether 
any  thing  more  than  a  prescription  to  repair  need  be 

(0  %T.A.ic6. 


(a)  %  Sandtrs.  159.  note. 
(A  Ant  a/d. 


\h)  %Ld.JUjm.xity. 
(t)  %r.JLsi4* 


stated. 
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stated.     In  Rex  v.  The  Inhabitants  of  the  West  Riding        1818. 

tf  Yorkshire  (a),  and  in  Rex  v.  The  Inhabitants  of  the        

West  Riding  of  Yorkshire  (£),  the  same  form  of  pleading  *gai*st 
was  adopted ;  and  no  objection  was  ever  taken  on  this  unuof  *" 
ground.  The  uniform  course  of  the  precedents  printed,  EccttmtLD' 
as  well  as  MSS.,  is  in  favour  of  this  plea.  But  even 
supposing  a  consideration  to  be  necessary;  it  may  be 
inferred  from  the  word  inhabitants:  for  inhabitants 
means  here  occupiers  of  land  within  the  district.  Then 
charging  them  as  occupiers  of  land  is  in  effect  charging 
them  ratione  of  their  occupation  of  the  land ;  and  so 
there  would  be  a  consideration,  viz.  the  occupation  of 
the  land,  laid  in  this  case.  In  the  common  case  of  ra- 
tione tenure  you  indict  the  tenant  of  the  land.  But  an 
argument  is  founded  on  this;  that  here  non  constat 
but  that  the  inhabitants  of  this  district  may  be  liable  to 
repair  the  other  roads  of  the  parish :  so  they  may ;  but 
that  is  not  conclusive  at  all.  The  inhabitants  of  hun- 
dreds often  repair  bridges  within  the  hundred,  and  yet 
contribute  also  to  the  general  county  bridge  rate.  So 
•  inhabitants  liable  to  the  repair  of  a  particular  chapel, 
nevertheless  contribute  to  the  church  rate,  (c)  Here  the 
inhabitants  of  a  district  may  be  considered  as  tanquam 
a  corporation,  and  all  the  arguments  relative  to  cor- 
porations apply  to  them.  If  so,  then  even  on  the  au- 
thorities quoted  by  the  other  side,  it  is  sufficient  to 
charge  them  by  prescription.  If  a  consideration  be 
necessary  to  be  stated,  it  must  also  be  proved:  and 
how  can  an  immemorial  consideration  be  proved  at 
nisi  prius. 


(«)  5  Burr.  %sy+  [b'j  %  Eatt,  .35 1.  i»  nctis. 

(0  Mi.  %v 


J.  Williams, 
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1818.  J.  WiUiamty  in  reply,  observed  that  the  same  argu- 

roent  as  to  the  course  of  the  precedents  had  been 

TlwKiwa  fl  r 

again*         equally  pressed  m  the  case  of  R.  v.  St.  Giles's,  Cam- 

untsof        bridge,  and  had  failed  there.     In  the  cases  quoted,  the 

'    objection  was  never  taken  and  overruled.     As  to  the 

word  inhabitants  importing  a  consideration,  the  same 

would  apply  to  owner  and  occupier ;  yet  those  words 

were  held  insufficient  in  Rex  v,  Kerrison.*     A  consider* 

ation  might  easily  have  been  stated  and  proved,   by 

shewing  that  the  inhabitants  of  this  district  did  not 

repair  the  other  roads  in  the  parish. 

Cur,  adv.  vult. 

Lord  Ellenborough  C.  J.  now  delivered  the  judg- 
ment of  the  Court. 

This  case  stood  over  that  the  Court  might  look 
into  the  case  of  Rex  v.  St.  Giles's,  Cambridge.  It  was 
an  indictment  against  the  parish  of  Ecclcsfield,  for  not 
repairing  a  road.  The  defendants  pleaded  as  to  part 
of  the  road,  "  that  the  inhabitants  of  a  certain  district 
or  division  in  the  township  of  Bradfiela\  in  the  said 
parish,  called  Ones  Acre  and  Oughty  Bridge,  from 
time  whereof  the  memory  of  man  is  not  to  the  contrary, 
have  repaired,  and  have  been  used  and  accustomed 
to  repair,  and  of  right  ought  to  have  repaired,  and  still 
of  right  ought  to  repair  such  of  the  said  highways  in 
that  district  or  division  as  would  otherwise  be  repair* 
able  by  the  inhabitants  of  the  parish  at  large,  and  that 
the  part  pleaded  to  in  that  plea  was  within  that  dis- 
trict or  division ;  that  the  district  or  division  ought  to 
have  repaired  it,  and  the  parish  ought  not."  There 
were  other  similar  pleas  as  to  other  parts  of  the  road 
indicted.  Issues  were  taken  upon  these  pleas,  and  a 
14  verdict 


in  the  Fi m-&iQHT«  Yiur  of  GEORGE  III.  353 

verdict  having  been  found  for  the  defendant*  an  ap-         1818. 
plication  was  made  to  the  Court  to  arrest  the  judg*        ~— ' 
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ment,  or  to  enter  judgment  for  the  crown,  notwith-  again* 
standing  the  verdict.  And  the  Court  directed  that  tmuofb** 
the  matter  should  be  discussed  before  them  upon  a  BccLE,M,M>* 
special  case,  which  was  done  accordingly.  Two  ob- 
jections were  taken,  first,  that  it  is  necessary  to  shew 
some  consideration  to  sustain  a  charge  upon  the  iftr 
habitants  of  any  particular  division  of  a  parish  to  the 
repair  of  its  highways,  which  is  not  do#e  in  this  plea ; 
and  secondly,  that  the  plea  does  not  conclude  with  a 
traverse  of  the  obligation  of  the  inhabitants  of  the 
parish  at  large.  The  case  has  been  argued  before  qs, 
and  in  the  course  of  the  argument  we  declared  that  we 
thought  there  was  no  weight  in  the  second  objections 
because,  supposing  such  a  traverse  to  be  necessary,  the 
conclusion  in  this  plea  in  the  words,  "  and  that  the 
inhabitants  of  the  said  parish  at  large  ought  not  to  b? 
charged"  was,  in  our  opinion,  a  sufficient  and  effectual 
traverse.  In  support  of  the  first  objection,  it  wa* 
urged  that  the  obligation  upon  the  inhabitants  of  a 
parish  to  repair  the  highways  within  it  is  analogous 
to  the  obligation  upon  the  inhabitants  of  a  county  tq 
repair  the  bridges  within  the  county;  and  that  the 
inhabitants  of  the  larger  district  are  prima  facie  subject} 
to  the  obligation,  and  cannot  discharge  themselve? 
from  it,  without  shewing  in  certain  some  other  person 
or  persons  either  natural  or  politic  who  are  subject  tQ 
it.  It  was  further  contended  upop  the  authority  of 
Lord  Coke's  Commentary  on  the  Statute  of  Bridges* 
that  although  a  body  politic  may  be  charged  in  these 
cases  ratione  prescription^  tantum,  yet  natural  persons 
cannot  be  so  charged;  but  that  in  order  to.  charge 

them, 
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1618,        them,  some  good  consideration  for  the  charge  must  be 

shewn,  such  as  the  tenure  of  their  lands  or  tenements ; 

gainst  and  it  was  said  that  the  inhabitants  of  a  particular 
unuof*  portion  of  territory  are  to  be  considered  as  natural 
persons;  much  reliance,  also,  was  placed  upon  thee  ase 
of  The  King  v.  The  Inhabitants  qf  St.  Giles,  in  Cam- 
bridge, lately  decided  in  this  court;  we  are  of  opinion, 
however,  that  the  plea  in  this  case  is  good,  and  that 
judgment  ought  to  be  given  for  the  defendants.  The 
plea  alleges  in  substance,  that  the  inhabitants  of  a 
particular  division  of  the  parish  named  in  the  plea 
have  from  time  immemorial  actually  repaired  the 
highway  in  question,  and  ought  to  have  done  so;  so 
that  it  is  not  open  to  the  objection  which  prevailed  in 
some  of  the  cases  quoted  in  the  argument,  wherein 
the  allegation  was  only  "  that  the  inhabitants  of  the 
minor  district  immemorially  ought  to  repair,  and  there 
was  no  averment  that  they  had  in  fact  done  so/9  The 
plea  in  the  present  case  is  conformable  to  the  general 
course  of  precedents,  both  of  indictments  and  pleas, 
relating  to  highways  and  bridges.  Two  instances  only 
of  a  different  form  of  pleading  were  mentioned  at  the 
bar ;  first,  the  case  of  The  King  v.  The  Inhabitants  of 
the  parish  of  Bridekirk.  (a)  In  that  case,  the  plea  of 
the  parish  was  in  a  different  form;  and  alleged  that 
the  inhabitants  of  the  several  townships  of  the  parish 
repaired,  each,  the  highways  within  their  own  town- 
ship, and  so  shewed  an  exemption,  from  the  repairs  of 
the  highways,  out  of  their  own  township;  and  by  con- 
sequence a  consideration  for  the  sole  obligation  of 
repairing  those  tliat  lay  within  it:  but  this  was  ex- 

(a)  iiJ&u/,304. 

plained 
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plained  by  the  gentleman,  who  drew  the  plea,  to  have  1818. 
been  done  for  the  particular  purpose  of  opening  a 
larger  field  of  evidence  at  the  trial.  The  other  in-  against 
stance  of  a  different  form  of  pleading  was  quoted  from  tanti  of 
2  Campb.  494.  The  reasons  of  the  form  there  used  are  EcclllF,1LO- 
obvious  upon  the  perusal  of  the  case;  little  weight, 
however,  could  be  attributed  to  two  instances  of  de- 
parture from  the  usual  forms,  even  if  the  reasons  had 
not  appeared.  In  the  argument  in  support  of  the 
motion,  the  matter  of  this  plea  was  treated  as  a  pre- 
scription; but  we  think  it  is  more  properly  to  be 
considered  as  a  custom.  There  are  two  distinctions  be- 
tween custom  and  prescription  mentioned  by  Lord 
Coke  in  GattwarcFs  case,  6  Co.  60.,  which  are  material 
to  the  present  purpose.  A  prescription  always  is 
alleged  in  the  person.  A  custom  ought  always  to  be 
alleged  in  the  land  or  place.  Every  prescription 
ought  to  have  by  common  intendment  a  lawful  be- 
ginning; but,  as  is  well  expressed  by  Mr.  Justice 
Biackstone  in  his  Commentaries,  vol.  i.  p.  77.,  "  customs 
must  be  reasonable;  or  rather,  taken  negatively,  they 
must  not  be  unreasonable;  upon  which  account  a 
custom  may  be  good,  although  the  particular  reason 
of  it  cannot  be  assigned,  for  it  sufficeth  if  no  good  legal 
reason  can  be  assigned  against  it."  Now  the  matter 
of  this  rule  applies  not  to  any  particular  individual, 
but  to  the  inhabitants  of  a  known  district  of  country, 
and  to  a  subject  existing  within  that  district ;  and  it  is 
of  a  local  and  not  of  a  personal  nature.  It  is  a  general 
rule  of  the  common  law,  that  highways  and  bridges 
are  (except  in  certain  excepted  cases)  to  be  repaired  by 
the  inhabitants  of  the  territory  wherein  they  are  situate, 
as  a  charge  upon  the  land  within  that  territory,  to  be 

defrayed 
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defrayed  by  the  occupier*  for  the  time  being:  the 
charge  is  upon  the  land,  (under  which  word  hoas*9, 
&a  are  included,)  and  upon  the  inhabitants  in  respfcct 
of  the  land,  not  in  respect  of  their  person  or  residence. 
An  occupier  of  land  is  chargeable  although  he  reside 
elsewhere ;  a  resident,  not  being  an  occupier,  such  as 
an  inmate  or  servant,  is  not  chargeable.  Taking  this 
to  be  the  general  rule,  the  next  thing  to  be  considered 
is,  the  extent  of  the  territory  chargeable.  Lord  Cdke, 
in  bis  Commentary  on  the  Statute  of  Bridges,  having 
shewn  how  a  corporation  or  natural  person  may  be 
bound  to  repair  a  bridge,  puts  the  case  that  none  at  all 
are  bound,  and  then  says  that  by  the  common  law  if 
the  bridge  be  not  within  a  franchise  the  inhabitants  of 
the  shire  shall  repair  it ;  thus  naming  the  largest  divi- 
sion of  territory  known  in  this  respect  to  the  law :  if 
it  be  within  a  franchise,  then  those  of  the  franchise 
shall  repair  it  But  upon  reference  to  the  statute  itself, 
it  is  obvious  that  districts  smaller  than  a  county  were 
in  some  cases  chargeable  to  the  repair.  For  the  statute 
begins  by  reciting  that  "  in  many  parts  of  the  realm  it 
cannot  be  known  or  proved  what  hundred,  riding, 
wapentake,  city,  borough,  town,  or  parish,  nor  what 
person  certain,  or  body  politic,  ought  of  right  to  make 
such  decayed  bridges;"  and  for  remedy  enacts,  "  That 
in  every  such  case  the  bridges,  if  they  be  without  a  city 
or  town  corporate,  shall  be  repaired  by  the  inhabitants 
of  the  shire ;  and  if  they  be  within  any  city  or  town 
corporate,  then  by  the  inhabitants  thereof."  And  in 
Magna  Charta,  cap.  15.,  it  is  enacted,  "  That  no  town 
nor  freeman  shall  be  distrained  to  make  bridges  or 
banks  but  such  as  of  old  time  of  right  have  been  accus- 
tomed to  make  them  in  the  time  of  King  Henry  our 

gtand- 
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grandfather."     From  both  of  which  statutes  it  appears,        1818. 
that  towns  or  districts  smaller  than  a  county  had  been        ~ ~~ 

*  The  Kino 

accustomed  in  some  cases  to  make  bridges ;  and  so  in        against 
(act  they  continue  to  do  until  this  day.     And  upon  the       tauts  of  " 
whole  it  seems  manifest,  that  the  extent  of  the  territory    EcctMrilLD- 
chargeable  in  this  case  is  to  be  ascertained  by  usage  and 
custom,  and  that  in  default  only  of  an  usage  and  custom 
to  charge  a  smaller  territory,  the  charge  shall  fall  upon 
the  larger,  that  is,  upon  the  county.   And  as  the  case  of 
parishes,  and  highways  within  them,  is  analogous  to  that 
of  counties  and  bridges,  the  charge  of  repairing  a  high- 
way shall  fell  upon  the  parish,  in  default  of  usage  and 
Custom  to  charge  the  particular  portion  of  the  parish 
wherein  it  is  situate  ;  and  as  a  "hundred,  or  parish,  or 
other  known  portion  of  a  county,  may  by  usage  and 
custom  be  chargeable  to  the  repair  of  a  bridge  erected  / 

within  it,  so  in  like  manner  a  township  or  other  known 
portion  of  a  parish  may  by  usage  and  custom  be  charge- 
able to  the  repair  of  the  highways  within  it  And  upon 
an  attentive  perusal  of  the  passages  of  Lord  Cokf* 
Commentary,  which  were  cited  in  the  argument,  we 
think  it  plain,  that  in  drawing  the  distinction  between 
bodies  politic  and  natural  persons,  the  learned  writer 
speaks  of  individual  persons,  and  not  of  an  aggregate 
of  the  inhabitants  of  parishes  or  other  places.  "  A  nap 
tural  person/'  he  says,  "  cannot  be  bound  by  the  act 
of  his  ancestor  without  a  lien  or  binding,  and  assets." 
The  case  referred  to  in  the  year-book  was  that  of  an 
individual.  Ancestor  and  heir  are  words  of  well-known 
import  in  the  law,  but  are  not  applied  in  strict  legal 
language  to  the  successive  generations  of  inhabitants  of 
a  district  And  indeed  the  inhabitants  of  a  township, 
parish,  or  other  known  portion  or  division  of  the  county 

con- 
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1818*  considered  with  reference  to  matters  belonging  to  it, 
— —  and  in  which  from  their  situation  they  have  a  common 
against  interest,  bear  a  resemblance  to  corporate  bodies;  they 
untspf  "  maJr  ty  custom  claim  and  exercise  easements  in  the  land 
EccLnriELD.  of  an  individual  within  the  place,  as  a  right  to  enter 
and  remain  upon  it  at  seasonable  times,  for  lawful, 
pastimes  and  exercises ;  Fitch  v.  Rowling  and  Others  (a); 
or  to  pass  over  it  in  their  way  to  their  parish  church*. 
In  ancient  times,  the  inhabitants  of  towns  not  corporate, 
were  charged  and  sued  pro  rege  in  the  same  manner  as . 
those  of  towns  corporate,  to  aids  and  talliages,  and  for 
a  firm  or  other  debt  due  from  their  community,  and 
for  the  receipt  of  the  goods  of  felons  and  fugitives. 
Instances  of  these  matters  will  be  found  in  the  Firma 
Burgi  of  Madar,  c.  4.  and  5.  In  all  these  cases,  how- 
ever, the  subject  of  the  charge  or  easement  is  some 
matter  within  the  place.  From  what  has  been  said,  it 
will  be  obvious  that  the  present  case  is  clearly  distin- 
guishable from  that  of  The  King  v.  The  Inhabitants  of 
St.  Giles,  in  Cambridge.  In  that  case  the  highway 
in  question  lay  out  of  the  parish  which  it  was 
attempted  to  charge;  and  upon  that  ground  the 
Court  there  held  the  pica  to  be  bad.  All  customs 
are  purely  local,  and  confined  to  particular  places. 
There  cannot  be  a  custom  in  one  place  to  do 
something  in  another.  The  land  in  a  particular 
place,  and  the  inhabitants  in  respect  thereof,  may  be 
charged  by  custom,  for  matters  within  the  place ;  but 
custom  will  not  apply  to  matters  out  of  it.  Lord  Coke 
observes  at  the  end  of  Gateward's  case,  that  the  custom 
there  alleged  was  insufficient  and  repugnant;  because 

(4)  %  H.  ^.393. 

ir 
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it  was  alleged,  that  the  custom  there  was,  that  every         1818* 
inhabitant  of  the  town  of  5.  had  used  to  have  common        — — 
in  a  certain  place  in  the  town  of  //.,  which  was  another         against 
town*     And  in  Foiston  v.  Crachrood  (a),  it  is  laid  down,        tantf  of  ~ 
that  a  copyholder  may  claim  common  of  pasture,  &c.    EccL"riKtD' 
within  the    manor  whereof-  his   tenement  is   parcel, 
by  the  custom  of  the  manor ;  but  that  if  be  claims  it 
in  land  which  is  not.  parcel  of  the  manor,  he  cannot 
claim  it  by  the  custom  of  the  manor,  for  the  custom  is 
quod  infra  manerium  talis  habetur  consuetudo,  and 
therefore  he  cannot  apply  it,  or  by  force  thereof  claim 
any  thing  out  of  the  manor.     In  the  latter  case,  the 
known  course  is  to  prescribe  in  the  name  of  the  lord* 
I£  therefore,  the  inhabitants  of  one  district  can  be 
charged  at  all  for  a  matter  out  of  their  district,  (upon 
which   point  it  is  not  here    necessary  to   give  any 
opinion,  inasmuch   as  custom  will  not  apply  to  the 
matter,  and  so  they  cannot  be  charged  by  custom,)    * 
the  only  mode  of  charge  will  be  that  of  prescription ; 
and  as  no  common  intendment  can  be  presumed  for 
such  a  charge,  it  will  be  necessary  to  shew  some  spe- 
cial matter,  whereby  a  lawful  beginning  may  be  in- 
tended.   Nothing  of  this  sort  was  done  in  the  case  of 
The  King  v.  The  Inhabitants  of  the  parish  of  St.  Giles, 
Cambridge.      That  case  is  distinguishable  from  the 
present  in  the  particulars  already  noticed*    And  for 
the  reasons  given,  we  think  the  present  plea  is  good, 
and  the  rule  therefore  must  be 

Discharged. 

(*)  4  ft.  3*- 
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1818. 


Tuesday, 
Feb.  loth. 

The  exception 
in  i%  G.  3.  c.6c. 
1. 1 1.  of  mills 
or  other  places 
then  used  for 
miking  gun- 
powder, Re- 
does not  apply 
to  the  limit* 
first  mentioned 
in  that  clause, 
but  only  "  to 
the  other  part 
of  GreM  Bri- 
fefV  not  with- 
in those  limits ; 
and  therefore 
an  information 
charging  the 
keeping  more 
than  the  al- 
lowed quantity 
of  gunpowder 
within  the 
specified  limits, 
need  not  nega- 
tire  this  excep- 
tion. 


The  King  against  Matters. 

HTHE  defendant  was  conricted  before  two  justices  of 

the  county  of  Devon  on  the  stat  12  G.  3.  c.6u 

*.  1 1.  (a)  for  having  in  his  possession  more  gunpowder 

than  was  allowed  to  be  kept  by  law.  The  conviction  was 

dated  011  the  24th  Aprili\  81 7,  and  the  information 

^stated  that  within  fourteen  days  last  past,  to  wit,  on  the 

17  th  day  of  March  instant,  one  Bichard  Matters,  master 

of  a  certain  boat  or  vessel  then  lying  on  the  water 

within  a  certain  part  of  Great  Britain  to  wit,  in  the  port 

of  Plymouth^  in  the  county  aforesaid,  (not  being  then  a 

{«)  xiG  3.  c.6z.j.  11.  No  persons  shall  have  or  keep,  at  airy 
one  time,  being  dealers  in  gunpowder,  mote  than  two  hundred  pounds 
of  gunpowder;  and  not  being  such,  more  than  fifty  pounds  of  gun- 
powder, in  any  house,  mill,  magazine,  storehouse,  warehouse,  shop, 
cellar,  yard,  wharf,  or  other  building  or  place  occupied  by  the  same 
person  or  persona,  (all  buildings  and  places  adjoining  to  each  other, 
and  occupied  together,  being  to  be  deemed  one  house  or  place  within 
this  act) ;  or  on  any  rhrer  or  other  water,  (except  in  carriages  loading  or 
unloading  or  passing  on  the  land,  or  in  ships'  boats  or  vessels  loading  or 
unloading  or  passing  on  any  river  or  other  water,  or  detained  there  by 
the  tide  or  bad  weather,)  within  the  following  limits;  that  is  to  say, 
within  the  cities  oi  London  or  Westminster,  or  within  three  miles  of 
either  of  them,  or  within  any  city,  borough,  or  market-town  of 
GretU  Britain,  or  one  mile  of  the  same,  or  within  two  miles  of  any 
palace  or  house  of  residence  of  his  majesty,  or  within  two  miles  of 
any  gunpowder  magazine  belonging  to  his  majesty,  his  heirs  or  suc- 
cessors, or  within  half  a  mile  of  any  parish  chorch,  or  in  any  other 
part  of  Great  Britain,  (except  in  mills  or  other  places  which,  at  the 
commencement  of  this  act,  shall  be  used  for  the  making  of  gun- 
powder, and  the  magazines,  storehouses,  and  offices  thereto  adjoining 
and  belonging,  and  in  the  places  where  it  (hall  be  lawful  to  make 
gunpowder,  or  to  keep  greater  or  -unlimited  quantities  of  gun- 
powder by  force  of  the  provisions  hereinafter  contained,)  on  pain 
of  forfeiting  all  the  gunpowder  beyond  the  quantity  hereby  allowed 
to  be  kept,  and  the  barrels  in  which  such  gunpowder  shall  be,  and 
altf>  two  shillings  for  every  pound  of  gunpowder  beyond  such  allowed 
quantity. 

dealer 


Matters. 
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dealer  in  gunpowder,)  did  have  and  keep  at  one  time,         1818. 
on  board  the  said  boat  or  vessel  then  lying  on  the  water,        

n  „  w  .  •       •       i  The  Kino 

within  a  certain  part  of  Great  Britain,  to  wit,  in  the  against 
port  of  Plymouth,  in  the  county  aforesaid,  more  than 
fifty  pounds  weight  of  gunpowder  allowed  by  law  to  be 
kept,  (to  wit,  twenty  half  barrels,  containing  nine  hun- 
dred pounds  weight  of  gunpowder  and  upwards,)  the 
said  boat  or  vessel  in  which  the  said  last-mentioned 
gunpowder  was,  not  being  then  and  there  loading  and 
unloading,  or  passing  on  any  river  or  other  water,  or 
being  detained  by  the  tide  or  bad  weather,  the  said 
boat  or  vessel  then  and  there  lying  on  the  water  afore- 
said, within  the  following  limits ;  that  is  to  say,  within 
one  mile  of  the  borough  and  market-town  oi  Plymouth, 
in  the  county  aforesaid,  and  within  two  miles  of  a  gun- 
powder magazine  belonging  to  his  present  majesty,  and 
within  half  a  mile  of  a  parish  church,  (the  place  where 
the  said  boat  or  vessel  was  then  and  there  lying  not 
being  then  a  place  where  it  was  lawful  to  keep  greater 
or  unlimited  quantities  of  gunpowder,  by  force  of  the 
statute  passed  in  the  iath  year  of  the  reign  of  his  pre- 
sent majesty  King  George  the  Third,  entitled  "  An  act 
to  regulate  the  making,  keeping,  and  carriage  of  gun- 
powder within  Great  Britain,  and  to  repeal  the  laws 
heretofore  made  for  any  of  those  purposes,")  against 
the  form  of  the  statute  in  such  case  made  and  pro- 
vided, whereby  and  by  force  of  the  said  statute  the  said 
Eic/iard  Matters  hath  forfeited  all  the  said, gunpowder 
beyond  the  quantity  allowed  by  law  to  be  kept,  and  the 
barrels  in  which  such  last-mentioned  gunpowder  was, 
on  the  said  seventh  of  March  instant,  and  hath  also  for- 
feited two  shillings  for  every  pound  weight  of  the  said 
gunpowder  beyond  the  quantity  allowed  by  law  as 
B  b  2  afore- 
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1818.         aforesaid,  one  moiety  of  which  penalties  is  to  be  paid 
— —         to  bis  present  majesty,   his  heirs  or  successors,  and 

The  Kino  _  /  .  ,  r         .  .,  .       .    c 

against         the  other  moiety  thereof  to  be  paid  to  the  informer. 
Matters,     rj,^  convictjon  then  proceeded  to  set  out  the  summons, 

the  appearance  and  plea  of  the  defendant,  the  examin- 
ation of  the  witnesses,  and  the  adjudication  of  the  justices 
by  which  the  gunpowder  was  condemned,  and  the  pe- 
•  Baity  imposed.  The  conviction  having  been  removed 
into  this  court  by  certiorari,  Bayly,  in  Michaelmas  term 
last,  obtained  a  rule  nisi  to  quash  it,  and  the  case  was 
in  this  term  argued  by 

Eoytyy  against  the  conviction.  The  exception  (being 
incorporated  in  the  enacting  clause  of  the  statute, 
which  both  creates  the  offence,  and  gives  the  penalty,) 
should  have  been  negatived  in  the  information,  Spieres 
v.  Parker,  (a)  One  of  the  exceptions  here  is  "  mills 
or  other  places  which  at  the  commencement  of  the  act 
were  used  for  the  making  of  gunpowder/9  &c.  The 
information  does  not  negative  this  exception ;  and  the 
boat  may  either  have  contained  a  mill,  or  have  been  m 
a  basin  within  the  precincts  of  a  mill  or  other  place 
for  making  gunpowder.  Suppose  in  this  case  that  there 
had  been  a  mill  under  which  the  water  flowed,  and 
this  boat  had  been  moored  beneath  the  mill,  then  every 
thing  stated  in  the  information  would  be  true,  and  yet 
it  might  still  come  within  the  exception;  and  this 
is  by  no  means  an  unlikely  supposition,  for  in  manu- 
factories adjoining  canals  and  navigable  rivers,  there 
frequently  are  such  places  for  boats. 

(a)  iT.^.  14a. 

E.  Lames, 
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22.  Lcrmes,  contra.     The  enacting  clause'  creates  two        1818* 
distinct  offences;  first,  it  is  made  an  offence  "  for  any      ^    „ 

'  J        The  Kino' 

person  not  being  a  dealer  in  gunpowder  to  keep  more        against 
i         -a  7  .  i  a  •  Matters. 

than  fifty  pounds  in  any  house,  &c.  or  on  any  river  or 

water  within  a  mile  of  a  market  town,  or  two  miles  of 
any  magazine  belonging  to  his  majesty,  or  half  a  mile  off 
any  parish  church/9  To  this  the  exception  as  to  mills 
does  not  apply.  The  act  then  goes  on  to  state,.  "  or  in  * 
any  other  part  of  Great  Britain,  (except  in  mills,  &c.)" 
and  thus  creates  a  second  offence,  viz.  the  keeping  more 
than  the  allowed  quantity  out  of  the  limits  described  in 
the  first  part  of  the  clause,  except  in  mills,  &c. ;  but  this 
latter  exception  does  not  in  any  respect  add  to*  alter,  or 
qualify  the  offence  described  in  the  first  part  of  the  clause, 
and  therefore  is  not  applicable  to  the  charge  in  the  in-* 
formation.  For  the  gunpowder  here  is  distinctly  stated 
to  have  been  kept  within  the  limits  specified  in  the  first 
part  of  the  section,  and  all  the  exceptions  applicable  to- 
that  offence  are  stated  in  the  information ;  and  the  excep- 
tion relating  to  mills  not  being  applicable  to  this  offence 
it  was  wholly  unnecessary  to  take  any  notice  of  it 

Cur.  adv.  vult. 

Lord  Ellenborough  C.  J.  now  delivered  the  judg- 
ment of  the  Court. 

This  was  a  conviction  under  the  gunpowder  act, 
12  G.  3.  c.61  s.  11.,  which  reduces  into  one,  and  re- 
peals all  former  acts  relating  to  the  making,  keepings 
and  carrying  of  gunpowder.  The  legality  of  this  con- 
viction was  argued  before  us  on  a  former  day  in  this 
term,  and  the  only  doubt  which  the  Court  entertained 
upon  it  was,  whether  it  was  necessary  for  the  informant 
in  his  information  to  have  negatived  that  the  gunpowder 
Bb  3  sought 
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1818.        sought  thereby  to  be  condemned  as  forfeited  was  kept 
T  u  in  any  mills  or  other  places  which  at  the  commcnce- 

agninu         ment  of  that  act  were  used  for  the  making  of  gunpow- 
der," &c.      The  act  first  prohibits  the  keeping  of 
gunpowder  beyond  certain  specified  quantities  in  cer- 
tain specified  places  within  which  the  gunpowder  in 
question  (which  is  the  object  of  the  information)  is 
'  stated  to  have  been  kept :  it  then  proceeds  to  prohibit 
die  keeping  of  gunpowder  in  -any  other  part  of  Great 
Britain,  except  in  mills  or  other  places,  which  at  the 
commencement  of  that  act  were  used  for  the  making  of 
gunpowder,  &c.     Now  the  gunpowder  in  question  being 
expressly  stated  to  have  been  kept  within  the  prohibited 
limits  first  mentioned  need  not  be  stated  not  to  be 
within  the  exception  applied  to  the  allowed  limits  se- 
condly mentioned.     The  exception  relates  to  a  new 
subject,  and  need  not  be  negatived,  unless  the  gun- 
powder in  question  otherwise  tell  within  the  allowance 
given  by  the  latter  branch  of  the  section  to  any  other 
part  of  Great  Britain,  which  it  does  not,  being  already  ■ 
comprehended  within  a  particular  part  of  Great  Britain 
to  which  a  prohibition  is  specifically  annexed:  the  ne- 
gativing this  exception  would  therefore  in  this  case  have 
been  impertinent ;  and  as  it  relates  only  to  another  part 
of  Great  Britain,  within  which  the  gunpowder  in  ques- 
tion was  not  kept,  would  have  been  so  far  repugnant 
and  contradictory.     The  information  was  therefore  not 
liable  to  any  objection  on  this  ground. 

Rule  discharged. 
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1818. 

Ward,  Assignee  of  Cottel,  a  Bankrupt,    J*"^. 
against  Abrahams. 

A  CTION  by  the  plaintiff,  as  assignee  of  a  bankrupt,  The  stat.  39  Sc 
for  goods  sold,  &c     Plea,  general  issue.    Plaintiff  extends  to  as?* 
at  the  trial  obtained  a  verdict  for  3/.  125.     The  defend-   b,g"kCrop0tf.aa„d 
ant  resided  in  London,  and  previous  to  the  trial  had  therefore  where 

■  a  plain  tin,  as 

given  notice  under  496*0.3.  c.121.  5.10.   of  his  in-  assignee,  teco- 

,.  !  ...  1.       .     1  t  1    *crcd  less  that 

tention  to  dispute  the  petitioning  creditors  debt  and  5/.,  the  Court 

act  of  bankruptcy.     A  rule  nisi  having  been  obtained  g^stion  to*"* 

on  a  former  day  in  this  term  for  leave  to  enter  a  sug-  '"corTto  oV*6 

gestion  on  the  roll  in  order  to  deprive  plaintiff  of  his  {$•*  Vchet  pl.aln" 

costs  under  39  and  40  Geo.  3.  c.  104.  hut  defendant 

having  given 
notice  of  his 

Marryat  and  Campbell  now  shewed  cause.  This  statute  dlsput^the0 

applies  only  to  those  cases  where  the  debt  (which  is  the  J^htor's  §ebt 

subject  of  inquiry)  does  not  exceed  5/.,  and  where  the  *c*  (*nich ,wal 

parties  do  not  sue  in  a  representative  character.     But  trial>)  >*  w*» 

r  #  r  holden  that  the 

here  the  plaintiff  does  sue  in  that  character ;  and  the   plaintiff  wis 

1   j.'     1         1  .  .  n%  .    .  .  1.  entitled  to  the 

defendant  having  given  notice  of  his  intention  to  dispute  costs  thereby 
the  petitioning  creditor's  debt,  &c.  and  act  of  bank-  Jh/courtor- 
ruptcy,  the  inquiry  would  be  as  to  a  debt  of  100/. ;  and  g^j^Vbi5- 
secondly,  as  to  the  validity  of  the  act  of  bankruptcy,  which  5ntcrcd  KS  *** 
frequently  is  a  question  of  much  nicety.     It  clearly  was 
not  the  intention  of  the  legislature  to  give  a  jurisdiction 
upon  such  subjects  to  these  inferior  courts.     At  all 
events,  the  plaintiff  ought  not  to  be  deprived  of  the 
costs  occasioned  by  the  proof  of  the  petitioning  credi- 
tor's debt  and  act  of  bankruptcy.     That  proof  was 
rendered  necessary  by  thfe  notice  given  by  the  defend- 
ant, and  the  49  Geo.  3.  c.  121.  s.  10.  expressly  provides, 
B  b  4  '  that 
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1818.        that  "  if  the  matter   disputed   shall   be  satisfactorily 
w  proved,  that  the  assignees  shall  be  entitled  to  the  costs- 

against  occasioned  by  such  notice,  even  though  the  plaintiff  be 
nonsuited,  or  there  be  a  verdict  for  the  defendant." 
The  petitioning  creditor's  debt  and  act  of  bankruptcy 
were  proved  in  this  case;  the  plaintiff  cannot  therefore 
by  the  39  and  40  Geo.  3.  c.  104.  be  deprived  of  costs 
expressly  given  by  a  statute  subsequently  enacted.  If, 
therefore,  a  suggestion  be  entered  at  all,  it  must  be 
specially  framed  so  as  not  to  deprive  the  plaintiff  of 
those  costs* 

Gurnet/  and  F.  Pollock,  contra.  The  case  of  Wase, 
Administrator,  v.  Wyburd[a),  is  an  authority  to  shew 
that  this  statute  will  extend  to  personal  representatives, 
and  there  being  no  express  exception  applying  to  the 
case  of  an  assignee  of  a  bankrupt,  the  present  case  falls 
equally  within  its  operation ;  the  statute  deprives  plain- 
tiffs of  all  costs  where  the  sum  recovered  is  less  than 
5/.,  and  before  the  49  G.  3.  c.  121.  s.  10.  the  plaintiff 
would  be  bound  without  any  notice  to  prove  the  act 
of  bankruptcy,  and  the  petitioning  creditor's  debt,  and 
still  if  he  recovered  less  than  5/.  he  would  lose  the 
costs  occasioned  by  such  proof.  And  the  act  of  the 
defendant  in  giving  this  notice  cannot  give  the  plaintiff 
a  title  to  costs  of  which  he  is  deprived  by  the  express 
provisions  of  an  act  of  parliament. 

Lord  Ellenborough  C.  J.  In  the  case  of  Keaj/ 
and  Another,  Assignees  of  Taylor,  v.  Rigg  (£),  the 
Court  of  Common  Pleas  allowed  a  suggestion  to  be 

(a)  Dwgl.itf.  (b)  i  Bch&Pwll.  11. 

entered 
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entered  under  another  act  of  parliament  conferring  a  181S. 
♦similar  jurisdiction ;  and  Lord  Chief  Justice  Eyre  says, 
that  "although  it  might  have  been  prudent  for  the 
legislature  to  have  made  such  an  exemption,  yet  as  a 
general  jurisdiction  was  given  the  trial  of  bankruptcy 
was  incidental  to  it."  This  act,  therefore,  having  given  a 
-general  jurisdiction,  and  there  being  no  express  ex- 
ception for  the  case  of  bankruptcy,  the  defendant  is 
certainly  entitled  to  enter  a  suggestion,  but  inasmuch 
as  the  proof  of  the  petitioning  creditor's  debt  was 
rendered  necessary  by  the  act  of  the  defendant,  the 
suggestion  should  be  so  entered,  that  the  plaintiff  may 
not  be  deprived  of  the  costs  thereby  occasioned,  but 
only  of  those  costs  which  would  have  been  incurred 
Jrad  no  notice  been  given. 

Rule  absolute  upon  those  terms. 


Ex  parte  Pilton.  r««^. 

Feb,  10th. 

TAMES  PILTON,  in  1812,  purchased  of  Michard  Where  a  tenant 

Piatt  the  lease  of  a  dwelling-house  and  premises  Cn  the  premises 

situate  at  No.  20.  in  New  Bond-street,  for  the  term  of  roonths^and 

twelve  years,  at  the  rent  of  300/.,  for  which,  with  the  lcft  thenl wit.h" 

J       ^  D         '  oot  any  furnU 

fixtures,  he  paid  525/.     In  1 8 14  he  became  a  bankrupt,  ture,  or  suffi- 

and  his  assignees  declined  taking  to  the  lease  in  question,  pcrty  to  answer 

In  June  last  Piatt  levied  a  distress  for  rent,  and  took  Held  that  the'1 

Pilton'a  goods  upon  the  premises.     And  afterwards,  Jj^J** 

ceed  under 
Xi  G.  %.  c.  19.  s.  16.  to  recover  the  possession,  although  he  knew  where  the  tenant  then 
was,  and  although  the  justices  found  a  servant  of  the  tenant  on  the  premises  when  they 
first  went  to  view  the  same. 

Held  also,  that  it  is  not  necessary  to  state,  in  the  record  of  the  magistrate's  proceed- 
ings, that  the  landlord  had  a  right  of  re-entry,  although  such  a  right  must  exist  in  order 
to  entitle  the  party  to  proceed  under  this  statute. 

Pilton 
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1818.        Pilton  having  in  June  last  ceased  to  reside  on  the  pre- 
— —         raises,  Piatt,  on  the  5th  of  December  last,  proceeded 

Ex  pirtc  ,        .  .  ~  - 

Pilton.       under  the  powers  given  by  11  G.  2.  c.  19.  s.  16.  to  re- 
cover the  possession. 

Chittt/y  on  a  former  day  in  this  term,  had,  under  the 
1 7th  sect,  of  the  act,  obtained  a  rule  to  shew  cause  why  the 
possession  of  the  premises  should  not  be  restored  to  Pilton, 
and  why  Piatt  should  not  pay  the  expences  and  costs 
incurred,  and  the  costs  of  the  application.  And  the 
Court  then  ordered  that  on  shewing  cause,  the  record 
and  other  proceedings,  by  means  of  which  Piatt  had 
obtained  the  possession,  should  be  produced.  The 
affidavits,  on  which  the  rule  was  obtained,  stated  that 
Pilton  was  at  the  time  endeavouring  to  dispose  of  the 
lease,  and  that  Piatt  knew  where  he  was  to  be  found 
during  all  the  time ;  that  when  the  justices  came  the 
first  time,  one  of  the  deponents,  Middieship,  was  there* 
as  Pilton' s  servant,  ready  to  shew  the  premises  to  arty 
person  who  might  wish  to  see  them ;  that  a  French  stove 
and  the  royal  coat  of  arms,  the  property  of  Pilton, 
which  had  cost  him  150L,  were  in  the  house,  but  that 
there  was  no  other  article  of  furniture  whatsoever  on  the 
premises  at  the  time,  nor  had  there  been  any  since  the 
distress  levied  in  June  last.  When  the  justices  came 
the  second  time,  there  were  two  persons  painting  the 
house  for  him.  The  record,  on  being  produced,  fol- 
lowed the  precedent  in  Burn's  Justice,  vol.  i.  p.  791. 

Gaselee  shewed  cause.  It  is  quite  obvious,  that  in 
this  case  the  premises  were  deserted  within  the  meaning 
of  1 1  G.  2.  c.  19.  s.  16.  Pilton  had  ceased  to  reside 
altogether  in  the  house.    There  was  no  furniture  or 

any 
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any  thing  valuable,  except  the  articles  mentioned  in  the  1818. 
affidavits,  which  were  of  little  or  no  value  compared  — 
with  the  amount  of  the  rent  which  was  then  due.  And  Pilton. 
as  to  the  possession  by  the  servants,  as  it  is  called,  that 
was  merely  colourable;  and  the  painting,  when  the 
justices  came  the  second  time,  is  of  no  importance  at  all. 
For  if  the  premises  were  deserted  the  first  time,  then, 
unless  the  rent  be  paid  when  they  come  the  second  time, 
they  are  to  deliver  possession.  Then  it  is  said,  there  is 
a  formal  objection  to  this  record ;  viz.  that  it  does  not 
state  a  right  of  re-entry  on  the  part  of  the  lessor. 
That  is  not  necessary:  in  WoodfaWs  Landlord  and  Te- 
nant, 430.,  Lord  Kenyan  only  lays  it  down  that  it  is 
necessary  there  should,  in  fact,  exist  such  a  right  which, 
as  appears  from  the  affidavits,  does  exist  here.  And 
the  justices  have  in  this  case  properly  followed  the  pre* 
cedent  laid  down  in  Bum's  Justice. 

Chittg,  contra,  contended  that  the  act  only  applied 
to  cases  where  the  tenant  ran  away  altogether,  and  could 
not  be  found.  Here  Piatt  knew,  at  the  time,  where 
he  was,  and  might  have  made  an  application  to  him  for 
the  rent.  The  premises  were  not  wholly  deserted; 
suppose  a  person  leaves  his  house,  and  goes  out  of 
town  for  a  few  weeks,  is  that  a  desertion  ?  Here,  there 
was  property  left  on  the  premises ;  there  was  a  French 
stove,  and  his  majesty's  coat  of  arms,  which,  together, 
were  of  the  value  of  150/.  And  Pilton  leaves  his  ser- 
vant upon  the  premises,  ready  to  shew  them  to  any  one 
who  came ;  and  he  was,  in  fact,  there  when  the  justices 
came :  the  second  time  they  came  there  were  two  there ; 
and  it  is  sworn,  that  then  they  were  employed  in  paint- 
ing the  premises  for  him.  As  to  the  other  point,  re- 
specting 
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specting  the  right  of  re-entry,  that  should  be  stated  on 

••the  record ;  for,  unless  there  be  that  right,  there  can- 
Ex  parte 
Pilton.       not  be  a  right  to  obtain  possession  of  the  premises  in 

this  mode.     It  should,  therefore,  be  stated  on  the  face 

of  the  proceedings,  in  order  that  it  may  clearly  appear 

that  the  justices  had  jurisdiction. 

Lord  Ellenborough  C.  J.  The  act  1 1  G.  2.  di- 
rects the  justices  to  proceed  upon  view  of  the  premises. 
If  they  go  there  and  find  no  one  in  possession  of  them, 
and  no  sufficient  distress  upon  them,  they  are  then  to 
consider  them  as  deserted  within  the  act,  and  affix  the 
proper  notices  there.  Now  what  are  the  facts  here? 
Pilton  has  left  his  house,  having  been  a  bankrupt,  and 
having  no  furniture  left.  He  had  ceased  for  a  long 
time  to  live  there,  or  to  carry  on  his  business;  so  that 
I  can  hardly  suggest  a  stronger  case  of  desertion. 
When  the  justices  went  on  the  first  occasion  they  found, 
it  is  true,  a  person  on  the  premises,  but  he  was  not 
there  for  the  purpose  of  taking  care  of  the  premises;  he 
did  not  sleep  there;  and  he  does  not  even  state  in  his 
affidavit  that  he  ever  was  there  except  when  the  justices 
came.  The  possession,  as  by  him,  is  therefore  obvi- 
ously colourable.  As  to  the  two  persons  being  there 
the  second  time  the  justices  came,  it  is  wholly  immate- 
rial, for  it  is  not  pretended  that  there  was  any  one  there 
who  appeared  and  paid  the  rent  in  arrear,  as  is  required, 
by  the  statute.  There  is  therefore  no  objection  in  sub- 
stance to  the  proceeding  of  the  magistrates.  Nor  is' 
there  any  defect  in  form,  for  the  record  need  not  state 
the  power  of  re-entry.  The  16th  clause  says  nothing 
about  such  a  power,  and  the  record  has  correctly  fol- 
lowed the  words  used  in  that  part  of  the  act.    It  is 

true 
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true  there  must  be  in  fact  such  a  power,  according  to        1818. 
the  case  cited,  as  determined  by  Lord  Kenyan*     But        J 
that  power  does  appear  by  the  affidavits  to  exist  in       Pilton. 
this  case.     The  rule  must  therefore  be  discharged. 

Rule  discharged* 


The  King  against  The  Justices  of  Essex.        r««%f 

°  Feb.  ioth. 

TESSOPP  had  obtained  a  rule  nisi  for  a  mandamus  in  an  appeal 

«s  #  a  against  an  in* 

to  the  justices  of  Essex,  to  cause  continuances  to  be  closure  of  a 

,  ,  ,     ,,  _„.„.        _.  .  .       highway,  by 

entered,  upon  the  appeal  of  William  Dyer>  against  the  virtue  of  a  writ 

inclosure,  by  virtue  of  an  inquisition  taken  upon  a  writ  damnum,  the 

of  ad  quod  damnum,  of  a  certain  road  therein  described.  {^Jl^f 7?a^ 

At  the  Essex  midsummer  sessions,  1 8 1 7,  Robert  Wilson*  '%*>*•  musJ  °« 

'  given,  and  a 

Esquire,  was  convicted  on  an  indictment,  preferred  by  notice  to  the 
_-  .      .  party  interested 

Mr.  Dyer  for  erecting  and  continuing  a  wall  upon  a  U  not  alone 

part  of  the  public  highway,  and  the  judgment  was  re-  ,u  CIcnt* 
spited  till  the  next  sessions.  On  the  ist  of  October 
following  Mr.  Wilson  sued  out  a  writ  of  ad  quod  dam- 
num, and  the  inquisition  was  taken  on  the  9th  Octobers 
by  which  it  was  found  "  that  it  would  not  be  to  the 
damage  of  our  sovereign  lord  the  king,  or  of  any  other, 
if  our  said  sovereign  lord  the  king  should  grant  to  Ro- 
bert  Wilson  of  Woodfumse^  in  the  parish  of  Eastham,  in 
the  county  of  Essex9  Esquire,  a  licence  to  inclose  and 
shut  up  part  of  a  certain  road,"  &c,  being  that  part  of 
the  road  built  upon  by  Mr.  Wilson.  At  the  Michaelmas 
sessions  he  tendered  the  writ,  with  the  inquisition 
thereon  taken,  in  bar  of  the  judgment :  the  Court,  how- 
ever, rejected  the  application,  and  he  was  fined  15.,  and 
judgment  of  prostration  was  given.  It  was  then  moved 
on  his  behalf  to  file  the  said  writ  of  inquisition  with  the 

sheriff's 
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1818.        sheriff's  return  thereof;  which  motion  being  granted, 
1  an  appeal  against  the  said  writ  and  inquisition  was  im* 

awainst  mediately  entered  by  Mr.  Dyer,  the  hearing  of  which 
C Essex."  °  was  respited  until  the  following  Epiphany  sessions, 
without  any  objection  on  the  part  of  Mr.  Wilson  that 
such  appeal  was  irregular.  More  than  ten  days  before 
the  Epiphany  sessions  the  appellant  gave  notice  to  Mr. 
Wilson  of  his  intention  to  try  the  appeal  at  those  ses- 
sions ;  but  no  notice  of  such  appeal  was  given  to  the 
surveyor  of  the  highways  of  the  parish  in  which  the 
highway  in  question  was  situated,  nor  was  any  such 
notice  affixed  to  the  door  of  the  church  or  chapel  of  the 
parish.  When  the  appeal  was  called  on,  the  objection 
being  taken  that  the  notices  required  by  the  55  Geo.  3. 
c.  68.  s.  3.  had  not  been  given,  the  justices  at  the  quar- 
ter sessions  dismissed  the  appeal. 

Walford  and  Brodrtck  now  shewed  cause.  The 
question  is,  whether  the  appellant,  who  it  is  admitted 
had  not  given  the  notices  required  by  55  G.  3.  er.68. 
5. 3.,  was  entitled  to  be  heard.  All  the  statutes  relat- 
ing to  this  subject,  which  precede  the  55  G.  3.  c.  68. 
have  been  repealed.  The  8  and  9  W.  3.  c.  16.  which 
first  allowed  an  appeal  to  the  sessions,  to  any  person 
aggrieved  by  the  inclosure  of  any  common  highway 
after  a  writ  of  ad  quod  damnum,  was  repealed  by  the 
7  G.  3.  c.  42.  5. 57*  That  statute  was  itself  repealed 
(except  so  much  thereof  as  repeals  the  several  acts  and 
parts  of  acts  therein  mentioned)  by  13  G.  3.  c.jS. 
s.  84.  And  the  appeal  clause,  namely,  s.  19.  of  this 
latter  act,  was  also  repealed  by  55  G.  3.  c.  68.  s.  1.  The 
whole  argument  must  therefore  depend  upon  the  con- 
struction of  this  last  act  The  words  used  in  the  third 
1 1  section, 
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section,  after  referring  to  the  stopping  up,  &c  of  higb»  1818. 
ways,  &c.  by  order  of  the  magistrates,  are^  "  it  shall*  "—" " 
and  may  be  lawful  for  any  person  or  persons  injured        against 

,  i        j  j.  i        T*»c  Jastices  of 

or  aggrieved  by  any  such  order  or  proceeding,  or  by         Emx. 

the  inclosure  of  any  road  or  highway,  by  virtue  of  any 
inquisition  taken  uptn  any  writ  of  ad  quod  damnum, 
to  make  his  or  their  complaint  thereof,  by  appeal  to 
the  justices  of  the  peace  at  the  said  quarter  sessions, 
upon  giving  ten  days'  notice  in  writing  of  such  appeal, 
to  the  surveyor  of  the  highways  of  the  parish,  town- 
ship, or  place  wherein  such  highway,  &c.  shall  be 
situated ;  and  also  affixing  such  notice  to  the  door  of 
the  church  or  chapel  of  such  parish,  &c. ;  and  the  said 
court  of  quarter  sessions  is  hereby  authorized  and  em- 
powered to  hear  and  finally  determine  such  appeal/' 
No  one  who  reads  this  section  can  doubt  the  intention 
of  the  legislature  to  grant  an  appeal  to  a  party  aggrieved, 
when  any  road  is  inclosed  by  virtue  of  a  writ  of  ad  quod 
damnum;  and  if  an  appeal  is  given,  then,  as  the  lan- 
guage plainly  indicates,  certain  notices  are  required,  for 
the  notices  are  conditions  annexed  to  the  appeal,  and  it 
cannot  be  argued  that  in  any  case  an  appeal  is  allowed, 
but  that  the  notices  are  not  required.  The  question 
therefore  is,  whether  this  manifest  intention  of  the  le- 
gislature has  been  frustrated  by  any  inaccurate  expres- 
sion in  that  section,  that  "  any  person  or  persons 
aggrieved"  may  "  make  his  or  their  complaint  by 
appeal  to  the  justices  of  the  peace  at  the  said  quarter 
sessions."  The  "  said  quarter  sessions'9  refer  to  the 
quarter  sessions  in  the  latter  part  of  the  2d  section  of  the 
same  act.  That  section,  which  relates  exclusively  to 
diverting,  turning,  and  stopping  up  highways,  he  by 
orders  of  magistrates,  after  requiring  the  pobUcattons  of 

certain 
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1818.        <^rtain  notices  in  the  several  cases  therein  mentioned^ 
— —        states  that  the  said  several  notices  having  been  so  pub- 
against         liahed,  the  said  order  shall,  at  the  quarter  sessions,  which 
™  Emm?  °f  *haU  be  holden  within  the  limit  where  the  highway,  &a 
•so  diverted,  turned,  or  stopped  up  shall  lie,  be  returned 
£0  the  clerk  of  the  peace  in  open  court,  and  lodged  with 
him.     The  fair  construction  of  the  3d  section  appears 
to  be,  that  the  words.  "  said  quarter  sessions''  there  used 
refer  to  this  sentence  in  the  2d  section,  namely,   "  the 
quarter  sessions  which  shall  be  holden  within  the  limit 
where  the  highway,  &c  so  diverted,  turned,  or  stopped 
up  shall  lie ;"  and  although  there  may  be  a  trifling  in- 
accuracy in  the  expressions,  and  the  time  at  which  the 
appeal  shall  be  brought  against  an  inclosure  by  virtue 
of  a  writ  of  ad  quod  damnum  may  not  be  distinctly 
pointed  out,  yet  such  inaccuracies  ought  not  to  defeat 
the  declared  object  of  the  legislature,  for  the  statute 
must  be  construed  ita  ut  res  magis  valeat  quam  pereat. 
The  argument  on  the  other  side  is  that  according  to 
the  true  construction  of  the  two  sections  taken  together 
the  appeals  under  this  act  are  confined  to  the  stopping 
up,  &c.  of  highways!  &c.  by  orders  of   magistrates. ' 
Now  the  intent  of  the  legislature,  as  plainly  expressed 
in  the  first  section  of  this  statute,  is  "  to  give  more 
public  notice  of  any  order  or  proceeding  had  for  divert- 
ing, &c  and  also  to  give  greater  facility  of  appeal  to 
the  quarter  sessions."     Yet  according  to  the  interpret- 
ation contended  for,  any  person  may  stop  up  a  road 
by.  proceedings  on  a  writ  of  ad  quod  damnum,  without 
giving  any   public   notice,    and  without  any  appeal 
allowed  to  the  quarter  sessions.     Either  the  55  6*3. 
c.  68.  s.  3.  gives  an  appeal  in  this  case,  or  it  does  not: 
if  it  doe%  then  the  notices  are  required,  but  if  not, 
15  then 
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then  the  justices  had  no  jurisdiction  at  all.     For  unless         ISIS. 
an  authority  is  expressly  conferred  on  them  by  statute, 

t  .  ,.  The  Kino 

the  sessions  cannot  take  cognizance  of  any  proceed-        a^aimt 
ings  on  a  writ  of  ad  quod  damnum,  which  is  an  original        Ejsfx' 
writ,  issuing  out  of  the  Court  of  Chancery,  and  return- 
able into  that  court.     In  either  case,  the  justices  have 
properly  dismissed  this  appeal. 

Scarlett  and  Jessopp  in  support  of  the  rule.  There 
is  considerable  ambiguity  in  the  construction  of  this 
clause.  Perhaps,  however,  it  may  be  best  construed 
by  referring  to  the  previous  statutes  on  the  subject;  as 
though  they  have  all  been  repealed,  still  they  may 
afiurd  assistance  in  the  interpretation  of  the  present 
act  Now  the  8  and  9  JF.  3.  c.  16.,  which  originally 
gave  the  appeal  to  a  writ  of  ad  quod  damnum,  required 
no  notice  to  be  given  at  all.  There  was,  however, 
without  this,  or  any  other  statute,  a  notice  necessary 
to  be  given  to  the  party  interested.  If  that  be  adopted 
as  a  guide,  it  may  be  concluded  that  in  this  statute, 
supposing  nothing  had  been  said  about  notice  at  all, 
thai  the  notice  to  the  party  interested  would  be  suffi- 
cient And  that  notice  has  here  been  given.  Now  all 
that  part  of  the  third  section  of  the  55  G.  3.^.  68. 
which  speaks  of  notices,  applies  only  to  those  cases 
where  a  road  has  been  stopped  up  by  order  of  two 
justices.  For  the  appeal  is  given  by  that  clause  to  the 
w  said  quarter  sessions."  The  word  "  said"  is  a  word 
of  reference.  Then  to  what  does  it  refer  ?  It  refers  to 
the  quarter  sessions  mentioned  in  the  second  section, 
viz.  the  sessions  held  next  after  the  expiration  of  four 
weeks  after  the  publication  of  certain  notices.  Now 
these  notices  are  only  given  when  a  road  is  stopped  -up 

Vol.  I.  C  c  by 
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1818*        by  order  of  magistrates,  and  have  no  existence  where  a 

road  is  stopped  up  by  a  writ  of  ad  quod  damnum.  Thea 

against         if  go,  reddendo  singula  singulis,  there  is  a  general  right 
The  Justices  of-,  _.         .,  _  .„,,, 

Essex.        of  appeal  given  in  the  case  of  a  writ  of  ad  quod  damnum, 

as  in  8  and  9  W.  3.  c.  16.,  and  a  qualified  right  of  appeal 

in  the  case  of  an  order  of  magistrates*     In  the  latter  case 

the  notices  are  required.     In  the  former,  a  notice  to 

the  party  interested  is  enough. 

Lord  Ellenborough  C.  J.  I  cannot  engender  or 
inoculate  my  mind  with  any  doubt  on  this  subject. 
The  third  clause  of  55  G.  3.  c.  68.  specifically  com* 
bines  together  the  two  cases  of  roads  stopped  up  by 
order  of  magistrates,  and  by  virtue  of  a  writ  of  ad 
quod  damnum,  and  requires  in  both  cases  the  same 
notices  to  be  given.  The  whole  argument  turns  upon 
die  use  of  the  word  "  said"  the  meaning  of  which  is 
plain  enough.  The  "  said  quarter  sessions"  refer  to 
{he  quarter  sessions  meeting  at  a  particular  place,  and 
having  jurisdiction  within  the  limits  where  the  high- 
way stopped  up  may  happen  to  lie.  The  other  con- 
struction would  in  truth  make  an  end  of  all  the 
provisions  of  the  act  for  the  purpose  of  giving  a  sup- 
posed better  effect  to  the  word  "  said."  The  party  in 
this  case  seems  to  me  either  to  have  been  wholly 
ignorant  of  the  existence  of  the  55  G.  3.  c.6S.  or  to 
have  acted  in  perfect  contempt  of  its  directions.  That 
act,  both  in  cases  of  orders  of  magistrates  and  writs  of 
ad  quod  damnum,  requires  a  notice  to  be  given  to  the 
surveyor  of  the  highways,  and  also  one  to  be  affixed  on 
the  church  door:  neither  have  been  here  done;  and 
the  sessions  very  properly  therefore  dismissed  the  ap- 
peal. There  is  no  possible  doubt  in  this  case;  and  no 
perversion  even  of  the  plain  words  of  this  statute,  that 

can 
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can  support  the  present  application.     The  rule  must        1818. 

therefore  be  discharged,  and  with  cost9.  "— "~ 

The  Kino 
against 

Bayley  J.  I  am  of  the  same  opinion.  The  words  Essex"  ° 
w  said  sessions9'  only  refer  to  the  sessions  for  the 
county  in  which  the  road  stopped  up  is  situate.  It  is 
indeed  contended  that  these  words,  if  at  all  applicable 
to  an  inclosure  under  a  writ  of  ad  quod  damnum,  would 
mean  an  impossible  sessions,  there  being  no  sessions 
happening  four  weeks  after  the  notices  mentioned,  be- 
cause such  notices  are  never  given  at  all  in  that  sort  of 
proceeding.  But  this  would  prove  too  much.  For* 
supposing  it  to  be  so,  then  an  appeal  against  an  inclo- 
sure under  a  writ  of  ad  quod  damnum  is  given  to  an 
impossible  sessions;  which  is  in  fact  saying  this,  that 
there  is  to  be  no  appeal  at  all.  If  that  were  so,  the 
only  conclusion  that  would  follow  would  be,  that  the 
Cturt  below  have  most  clearly  come  to  a  right  de- 
termination. The  rule  must  therefore  be  discharged 
wkh  costs. 

•    Abbott  and  Holroyb  Js.  concurred. 

Rule  discharged  with  costs. 


The  King  against  William  Fleet.  w<inada3% 

0  Feb.  nth. 

'QCABLETTi  on  a  former  day  in  this  term,  had  ob-  The  Court  will 

1      tained  a  rule  nisi  for  leave  to  file  a  criminal  inform-  f^^SS^ 

ation  against  the  defendant,  who  was  the  printer  and  J^^*  ™  * 

publisher  of  a  newspaper  called  The  Brighton  Herald,  for  statement  of 

the  evidence 
given  before  a 

coroner's  jury,  accompanied  with  comments,  although  the  statement  be  correct,  and  the 

party  has  no  malicious  motive  in  the  publication. 

C  C  2  the 
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1818.        the  publication  of  his  minutes  of  the  evidence  taken 
„  before  a  coroner's  inquest  on  a  charge  of  murder,  ac- 

again/  com  pan ied  by  comments  on  the  facts  which  had  occurred. 
It  appeared  from  the  affidavits  that  on  the  evening  of 
the  5  th  November  last  there  had  been  a  riot  at  Brighton, 
and  the  high  constable,  Mr.  John  Williams,  had  thought 
proper,  in  order •  to  put  an  end  to  it,  to  call  for  the 
assistance  of  the  military*  The  riot  act  having  been 
read,  and  the  mob  still  continuing  assembled,  he  or- 
dered the  soldiers  to  charge.  In  the  charge,  owing  to 
the  darkness  of  the  night,  a  person  of  the  name  of 
Bowles,  an  assistant  of  the  high  constable,  was  killed 
by  one  of  the  soldiers,  who  mistook  him  for  a  rioter. 
In  consequence  of  this  event  a  coroner's  jury  were  as- 
sembled, who,  after  two  or  three  days'  examination, 
brought  in  a  verdict  of  wilful  murder  against  J.  Wil- 
liams, the  high  constable,  James  White,  one  of  his 
assistants,  and  the  soldier  James  Day.  During  the  in- 
vestigation before  the  coroner,  the  defendant  attended 
and  took  notes  of  all  that  passed,  and  before  the  jury 
had  finished  their  labours  published  a  statement  of  the 
evidence,  accompanied  with  remarks  tending  to  cast 
blame  on  the  high  constable  and  the  other  peace  offi- 
cers for  imprudently,  and,  as  he  stated,  unnecessarily 
calling  out  the  military  for  the  purpose  of  suppressing 
the  tumult  whieh  had  arisen.  The  following  were  some 
of  these  remarks:  *"  It  really  seems  extraordinary  that 
a  town,  which  above  all  others  has  been  conspicuous 
for  its  order  and  tranquillity,  and  which  moreover  is  so 
deeply  interested  in  the  maintenance  of  its  pacific  cha- 
racter, should  all  at  once  become  the  scene  of  tumult 
and  alarm :  that  it  should  have  been  convulsed  by  the 
reading  of  the  riot-act,  by  the  caning  out  of  the  military, 

and 
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and  by  the  shedding  of  innocent  blood.     All  this  at        1818. 
first  view  appears  incredible,  but  a  moment's  reflection 

.     .  ThcKiKo 

convinces  us  that  it  is  but  too  true,  and  the  question,         o^mi 
was  there  an  adequate  cause?  involuntarily  escapes  our 
lips."     And  in  another  part  of  the  paper  there  were 
these  words:  "  The  conduct  of  the  high  constable,  to 
say  the  least  of  it,   was  imprudent,"  &c.     And  "  had 
the  public  peace  been  really  endangered,"  &c.  &c.     In 
answer  to  this  rule,  the  defendant  stated  in  his  affidavit, 
in  most  distinct  terms,  that  he  was  not  actuated  by  any 
malice  or  other  improper  motives  in  the  publication  of 
this  evidence:  that  what  he  had  published  was  a  correct 
statement  of  that  which  had  passed,  with  only  this  ex- 
ception, that  he  had  not  published  the  whole,  having 
suppressed  many  parts  bearing  strongly  on  the  accused, 
but  not  any  which  made  for  them  :  that  in  the  remarks 
accompanying  such  statement  he  had  certainly,  in  the 
honest  expression  of  his  opinion,  lamented  that  the  high 
constable  had  acted  imprudently;  that  these  observ- 
ations were  founded  on  facts  really  existing,  for  that 
the  whole  of  the  civil  power  had  not  been  called  in 
when  the  soldiers  were  sent  for ;  and  that  in  the  same 
paper  there  was  this  passage:  "  This  evidence,  in  a 
compressed  form,  we  lay  before  our  readers;  but  we 
hold  it  to  be  our  duty,  at  the  same  time,  to  caution        ' 
them  to  peruse  it  rather  to  satisfy  their  curiosity  than 
their  judgment,  and  to  exercise  candour  and  forbear- 
ance towards  those,  whose  zeal,  in  the  performance  of 
their  public  duty,  may  have  involved  them  in  the  in- 
quiry.    With  this  warning  against  their  entertaining 
any  sort  of  prejudice,  or  illiberality,  we  proceed  to  the 
melancholy  subject."     There  were  also  affidavits  from 
several  of  the  coroner's  jury,  who  stated  that  they  had 
C  c  3  not 
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1818.        not  been  at  all  affected  or  prejudiced  by  the  defendant's 

publication,  and  that  the  whole  of  what  was  published 

The  Kino       r       ■  /  .  •  .        * 

against        actually  did  pass  with  the  same  exception  as  above 
stated  by  the  defendant. 

Manryatt  and  Chitty  shewed  cause.  They  contended 
that  the  defendant  had  completely  answered  the  appli- 
cation on  the  ground  of  malice,  and  that  it  was  quite 
clear  he  had  no  bad  motives  in  the  publication. 
The  observations  and  comments  made  were  of  a  tem- 
perate and  moderate  description,  lamenting  the  unfor- 
tunate event,  and  expressly  attributing  it  'to  accident. 
It  is  true  they  also  attributed  rashness  and  imprudence 
to  the  high  constable,  but  they  did  not  impute  any 
crime  or  criminal  intent  to  him.  And  from  the  cir- 
cumstances of  the  case  it  is  not  very  unfair  to  say,  that 
his  conduct  does  appear  to  have  been  not  entirely  free 
from  imprudence;  and  the  defendant's  observations 
were,  therefore,  not  without  foundation.  Then  as  to 
the  ex  parte  publication  of  the  evidence,  that  was  an 
ex  parte  publication,  favourable  to  the  accused ;  for  the 
defendant  omitted  facts  making  against  them,  and 
stated  all  the  circumstances  in  their  favour.  This  pub- 
lication was  not  calculated  to  excite  prejudice;  but 
rather  to  assuage  the  irritated  feelings  of  the  public; 
and  contained  observations  cautioning  them  against 
prejudging  the  case.  There  is,  therefore,  no  sufficient 
criminality  apparent  here,  so  as  to  induce  this  Court 
to  interpose  their  authority  and  grant  a  criminal 
information. 

Scarlett,  in  support  of  the  rule.  The  defendant  has 
eertainly  purged  himself  of  all  bad  motives;  but  still 

such 
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tiuok  publications  as  these  must  not  be  suffered.    The         1818. 
time  when  they  came  out  is  material :   it  was  during      f"" 

...  ,  Tl«c  Kino 

the  sitting  of  the  coroner's  jury,  and  might  influence  against 
their  minds.  Observations  tending  to  criminate  are 
not  the  less  effective  for  being  written  with  apparent 
temper  and  moderation.  Here  the  defendant,  in  one 
part  says,  "  The  conduct  of  the  high  constable,  to  say 
the  least  of  it,  was  imprudent"  Now.  that  implies 
something  more  than  imprudence*  Then,  again,  "Had 
the  public  peace  been  really  endangered,"  obviously 
inferring  that  it  had  not  been  so. 
He  was  then  stopped  by  the  Court. 

Lord  Ellenborough  C.  J.  The  Court,  on  foil  con- 
sideration of  the  affidavits  on  both  sides,  cannot  for  a 
moment  doubt  what  their  duty  is  on  the  present  ©o* 
casion.  This  publication  contains  a  comment  on  the 
conduct  of  the  civil  power  at  Brighton,  as  having  occa- 
sioned great  mischief.  -  It  represents  the  calling  out  of 
the  military  as  unnecessary,  and  it  contains  an  ex  parte 
statement  of  the  evidence  that  was  given  before  the 
coroner.  The  rule,  therefore,  for  a  criminal  informa- 
tion, must  be  made  absolute;  -but  there  are  undoubtedly 
circumstances  of  considerable  mitigation  stated  in  the 
defendant's  affidavits  in  answer  to  this  application.  It 
will  be,  therefore,  for  the  prosecutor  to  consider,  whe- 
ther it  would  not  be  better  to  let  the  case  stop  here* 
and  whether,  the  rule  being  granted,  he  shall  think  it 
necessary  to  continue  any  further  proceedings.  But 
whatever  may  be  his  ultimate  decision  on  this  head,  it 
is  not  for  the  Court  to  take  tjiat  into  their  consideration* 
It  is  their  bounden  duty  to  grant  the  information 
against  the  defendant   ■    r  .-.i :  ;- 

.Cc4  Bayley 
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181S.  Bayley  J.     I  think  that  the  Court  is  bound  to  make 

"    ~        this  rule  absolute.     Nothing  ean  be  more  important  to 

The  King         ...  . 

against  individuals  than  that  their  trials  fhou'd  take  place 
without  any  prejudice  in  the  minds  of  iho*e  who  are 
ultimately  to  decide  upop  the  facts  in  evidence.  There 
are  in  this  case  two  different  publications,  in  the  first  of 
which  the  conduct  of  the  unfortunate  parties  accused  is 
represented  in  a  statement  of  facts  accompanied  by  com- 
ments that  may  influence  the  public  mind.  In  the  se- 
cond an  account  is  given  of  what  took  place  on  the 
inquest  before  the  -coroner.  That  is  a  matter  of  great 
criminality ;  for  the  inquest  before  the  coroner  leads  to 
a  second  inquiry,  in  which  the  conduct  of  the  accused  is 
to  be  considered  by  persons  who  ought  to  have  formed 
no  previous  judgment  of  their  case.  It  is  a  statement  of 
evidence  taken  wholly  ex  parte,  and  where  there  is  no 
opportunity  for  cross-examination.  A  jury  who  are 
afterwards  to  sit  upon  the  trial  ought  not  to  have  ex 
parte  accounts  previously  laid  before  them.  They  ought 
to  decide  solely  upon  the  evidence  which  they  hear  on 
the  trial.  It  is,  therefore,  highly  criminal  to  publish, 
before  such  trial,  an  account  of  what  has  passed  on  the 
inquest  before  the  coroner. 

Abbott  J.  Every  person  who  has  attended  to  the 
operations  of  his  own  mind  must  have  observed  how 
difficult  it  is  to  overcome  preconceived  prejudices  and 
opinions,  and  that  more  especially  in  matters  of  senti- 
ment or  passion.  It  is  therefore  most  mischievous  to 
the  temperate  administration  of  justice,  that  a  person 
either  during  or  before  a  judicial  examination  should 
publish  a  statement  of  facts  which  are  to  be  made  the 
subject  of  a  subsequent  trial,  and  it  is  still  more  mis- 

1 1  chievous 
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chievous  when  that  statement  is  accompanied  with  com-  1818. 
meats.  It  is  impossible  to  say  that  much  which  exists  — — 
in  this  case  is  not  calculated  to  create  a  prejudice  in  the  azmnst 
public  mind.  The  calling  out  of  the  military  is  stated 
to  have  been  an  unnecessary  and  rash  measure :  it  is  said 
that  without  their  assistance  the  civil  power  would  have 
been  sufficient:  all  diis  has  a  manifest  tendency  to  cause 
the  jury,  who  are  to  come  afterwards  to  try  the  question, 
to  come  with  their  prejudices  excited  either  on  one  side 
or  the  other.  The  Court,  therefore,  cannot  discharge 
their  duty  without  making  the  rule  absolute.  There 
are,  certainly,  circumstances  of  mitigation  in  the  case; 
the  Court  however  cannot  take  them  into  their  consider- 
ation, but  must  leave  them  to  that  of  the  party  who  has 
applied  for  this  information. 

Holroyd  J.  I  am  of  the  same  opinion.  These 
publications  have  a  tendency  improperly  to  influence 
the  public  mind,  and  are  most  mischievous  in  their 
results.  They  are.  often  made  use  of  in  the  most 
unjustifiable  manner,  and  produce  very  dangerous 
consequences.  It  is  incumbent  on  the  Court,  therefore, 
to  make  this  rule  absolute. 

Rule  absolute,  (a) 

{a)  See  X.  v.  Fisher,  %  Cmmpb.  S63,  andito  ▼.  Lie,  5  £sp.  N.  P.R.  i»> 
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Zach  ariah,  Executor  of  William  Hill,  against 
Page. 


Where  plain- 
tiff sued  as  ex- 
ecutor, and 
was  nonsuited, 
upon  evidtnee 
being  given  at 
the  trial  that 
the  supposed 
testator  was 
still  alive, 
the  Court  re- 
fused to  allow 
costs  to  the 
defendant,  it 
appearing  from 
affidavits  on 
both  sides  to  be 
still  at  least 
doubtful  whe- 
ther the  sup- 
posed testator 
were  living  or 
not. 


A  CTION  brought  by  plaintiff  to  recover  from  de- 
fendant, a  navy  agent,  money  received  by  the 
latter  on  account  of  the  supposed  testator  W.Hill. 
The  defendant  had  in  the  first  instance  paid  money 
into  court,  but  in  June^  1817,  receiving  information 
that  the  supposed  testator  was  still  living,  he  com- 
municated the  same  to  the  plaintiff's  attorney,  and 
obtained  a  judge's  order  that  the  money  should  be 
repaid  to  him.  The  plaintiff,  notwithstanding,  pro- 
ceeded in  his  action,  and  the  cause  being  tried  at  the 
Guildhall  sittings  after  Trinity  term,  a  witness,  who 
stated  himself  to  be  the  brother  of  the  supposed  testator, 
swore  that  the  latter  was  then  living,  and  was  expected 
shortly  to  return  to  this  country  from  a  Greenland 
voyage.  Upon  this  evidence  the  plaintiff  was  non- 
suited; and  upon  these  facts,  disclosed  by  affidavit,  a 
rule  nisi  was  obtained,  calling  upon  the  plaintiff  to 
shew  cause  why  the  defendant  should  not  have  his 
costs  allowed  him. 

And  now,  in  answer  to  this  application,  the  plaintiff 
in  his  affidavit  stated  that  he  became  acquainted  with 
W.  Hill  in  1 809 ;  that  the  latter,  previous  to  his  going 
to  sea,  had  deposited  with  the  plaintiff  the  will  in 
question,  by  which  he  was  appointed  executor;  that  in 
18 1 3  he  received  from  an  officer  of  the  Grampus 
information  of  the  death  of  W.  Hilly  a  carpenter,  at 
Barbadoes,    the   said    W.  Hill    the    testator    being   a 

carpenter, 


Zacharia.v 

rains.' 
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carpenter,  and,  as  plaintiff  believed,  then  on  service  on        1818. 

board  the  Grampus ;  that  believing  this  information  to 

be  true,  and  having  made  several  inquiries  as  to  the  fact        against 

Pi 
of  the  said  W.  Hill  being  alive  or  not,  and  not  having 

otherwise  heard  of  him  since  1810,  he  in  consequence, 
in  1813,  duly  proved  the  will  in  the  ecclesiastical  court, 
and  took  out  letters  testamentary,  which  were  still  un- 
repealed ;  and  that  he  now  had  no  reason  (except  from 
the  evidence  given  at  the  trial)  to  believe  the  said 
W.  Hill  to  be  living,  but,  on  the  contrary,  verily  be- 
lieved that  he  was  dead. 

Topping  and  Cliitty  now  shewed  cause.  Upon  the  de- 
fendant's affidavits  alone  it  does  not  appear  that  the  plain- 
tiff knew,  when  he  first  brought  the  action,  that  the  testa- 
tor was  alive,  and  although  the  information  received  by 
the  defendant  was  communicated  to  the  plaintiff,  yet  the 
latter  was  not  bound  to  believe  it,  and  he  had  a  right  to 
trust  his  own  information  rather  than  that  of  the  defend- 
ant ;  and  upon  the  affidavits  produced  on  both  sides  it 
appears  to  be  a  matter  of  doubt  whether  W.  Hill  be 
now  living  or  dead.  Executors,  generally  speaking, 
are  not  liable  to  costs,  and  the  only  ground  on  which 
the  Court  would  in  this  case  order  them  to  pay  costs 
would  be,  that  they  had  been  guilty  of  an  abuse  of  the 
process  of  the  court,  but  then  it  should  distinctly 
appear  that  they  knew  the  supposed  testator  to  be 
alive,  and  that  knowing  that  fact,  they  sued  in  the 
character  of  executors,  but  that  at  least  is  doubtful, 
and  the  plaintiff  now  has  sworn  that  he  verily  believes 
the  supposed  testator  to  have  died  in  1813.  That 
the  verdict  of  the  jury  is  not  conclusive  upon  this 
question,  has  been  judicially  determined.     In  Trinity 

lo  Jac. 
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18 IS.  \o  Jac.  i.  (a)  an  action  of  debt  was  brought  by  exe- 

— ■"""  cutors,    defendant    pleaded    that    plaintiffs   were    not 

Zachariah  ii.                         » 

faint  executors,  and    that   issue  was   found    for   defendant* 


t 
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The  defendant  applied  for  costs,  but  the  same  were 
denied  by  the  whole  Court,  for  the  jury  might  find  an 
untruth.    So  in  an  action  of  debt  by  the  administrator  of 
Hale  (b) ;  plea,  that  Hale  made  one  J.  S.  his  executor, 
who  had  administered  and  was  living,  and  issue  being 
joined,  the  plaintiff  at  the  trial  was  nonsuited.     Upon 
a  motion  on  the  part  of  the  defendant  for  costs,  it  was 
held,  that  an  administrator  who  has  obtained  letters 
of  administration  from  the  ordinary  is  not  liable  to 
costs,  but  it  is  otherwise  of  an  executor  de  son  tort, 
who  sues  in  his  own  wrong,  and  that  it  was  so  ad- 
judged   in    a   former    case    of  Hayward   v.    Davie*. 
These  authorities   shew,   that  an  executor  to  whom 
letters  of  administration  have  been  granted  is  not  in 
any  case  liable  to  costs;  but  where  he  sues  as  executor 
without  being  so  constituted  by  the  competent  autho- 
rity, he  may  be  so  liable:   in  this  case,  the  plaintiff 
was  duly   appointed   executor,   and   is   not  therefore 
liable  to  costs* 

Marryat  and  Lawes,  contra.  The  plaintiff  has 
thought  proper  voluntarily  to  take  upon  himself  a  cha- 
racter to  which,  as  it  now  appears,  he  had  no  title; 
and  suing  in  a  character  which  does  not  belong  to  him, 
he  ought  not  to  be  in  a  better  situation  than  another 
person.  But  at  all  events  he  ought  to  pay  the  costs  of 
the  trial,  and  of  all  the  proceedings  subsequent  to  the 
judge's  order :  when  the  fact  of  the  supposed  testator 

being 
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being  still  alive  was  communicated  to  his  attorney,  and        1818. 

at  all  events  he  must  then  have  known  that  the  probate       

was  a  nullity;  notwithstanding  which,  he  continued  to  '  against 
sue  as  executor,  when  he  must  have  been  conscious  that 
he  had  no  title  to  that  character.  He  has  therefdte~Deen 
guilty  of  an  abuse  of  the  process  of  the  Court.  Comber, 
Administrator,  v.  Hardeastle  (a),  is  an  express  authority 
that  in  such  a  case  the  Court  will  compel  an  administra- 
tor to  pay  costs. 

Lord  Ellenborouqh  C.  J.  There  is  no  reason  to 
suppose  that  when  the  action  was  commenced  the 
plaintiff  had  any  ground  to  doubt  the  fact  of  Hill's 
death :  he  was  constituted  executor  by  the  ecclesiastical 
court,  and  as  such  had  all  the  privileges  incident  to 
that  character.  It  is  perfectly  clear  that  he  then  had  a 
right  to  sue  as  executor;  but  in  the  course  of  the  pro- 
ceeding it  is  alleged  by  the  defendant  that  the  supposed 
testator  is  living;  and  it  is  contended,  that  after  this  in- 
formation was  communicated  to  the  plaintiff  be  had  no 
right  any  longer  to  sue  in  his  character  of  executor. 
But  I  do  not  see  why  the  plaintiff,  who  had  onee 
brought  his  action  with  reasonable  ground  for  believ- 
ing the  death  of  the  testator,  should  defer  to  the  inform- 
ation of  the  other  side  rather  than  continue  to  believe 
his  own :  he  might  not  choose,  and  certainly  was  not 
bound  to  believe  the  statement  of  the  defendant.  Arid 
besides,  unless  it  were  proved  incontestably  that  the 
supposed  testator  was  living,  we  cannot  assent  to  this 
application,  for  it  is  possible  that  the  witness  might  not 
speak  the  truth,  and  that  at  this  very  moment  the  tie*- 

(»)  3  Jfy.fc  Pull  i.ij. 

tatoi 
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1618.        tator  may  be  dead,  and  then  we  might  be  giving  costs 

against  a  man  who  might,  after  all,  be  an  actual  exe- 

A^j/«/An     ctrtor.     We  must  lay  our  ground  upon  unquestionable 
PAOf#         facts,  and  we  cannot  say  that  the  facts  here  are  of  that 
description. 

Per  Curiam,  Rule  discharged. 


'Tburidaj*  The  KlNG  OgatTlSt  BOND. 

Fa.  lath.  ^b 

The  setting  up    '"THE  defendant  was  convicted  before  two  justices  of 
still  without  thc  Peace  of  the  coiraty  of  Middlesex,  ort  the  statute 

ciK^oMkcnce"  t6  G'  3'  c'  73"  **  s3#  in  the  Penalt7  of  20oL    The  cbn- 
is  an  offence       fiction  was  dated  1 8th  June,  1 8 1 7,  and  the  information 

subject  to  the 

penalty  of  ao/.  stated,  that  the  defendant,  within  three  months  last 

ioo/!*andf°  past;  that  is  to  say,  on  the  eleventh  day  of  June,  in* 

con^cdonfor  rtant,  being  actually  the  occupier  of  a  ofertain  house,  to 

S^UttST*  Wit,  at,  &c  did  knowinglypermit  a  private  still  to  be 

^"h*  d.W"  ***  ^P  anc^  U8e^  %VCi  *e  sa^  house,  by  a  certain  per- 
son, to  the  informant,  at  present  unknown,  for  the 
making  of  worts,  wash,  and  other  liquor  for  distillation, 
and  of  low  wines  and  spirits,  without  a  due  entry  being 
previously  made  thereof  at  the  proper  office  of  excise, 
and  without  having  taken  out  a  legal  licence  for  that 
purpose,  to  wit,  at,  &c,  contrary  to  the  statute,  whereby 
the  said  John  Band  has,  for  the  said  private  still,  for* 
tinted  the  sum  of  200/.  The  conviction  then  went  on 
to  set  forth  the  summons  and  appearance  of  defend- 
ant, and  the  evidence  on  the  part  of  the  inform- 
a&t  and  defendant,  and  it  concluded  thus :  "  We  do 
award  and  adjudge  that  the  said  John  Bond  has,  for 
his  said  offence,  mentioned  in  the  said  information,  for- 
feited the  sum  of  200/.,  the  said  penalty  to  go  and  be 
'  applied 
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applied  as  the  law  direct*;  that  is  to  say,  one  moiety  1618. 

to  our  lord  the  king,  and  the  other  moiety  to  the  — — 

informant     In  witness  whereof,"  &c.  agJ^sV 


Bund. 


TindaL,  having  on  a  former  day  obtained  a  certiorari 
for. removing  the  conviction  into  this  court,  now  moved 
to  quash  it,  on  the  ground  that  there  was  no  such  pe- 
nalty as  200/.  for  an  offence  of  this  description.  This 
was  an  offence  created  by  26  G.  3.  c.  73.  s. 53.,  which 
enacts  (after  describing  it  as  stated  in  this  information) 
that  the  person  offending  "  shall  be  Subject  to  the 
same  pains  and  penalties  as  are  by  law  directed  to  be 
inflicted  on  persons  actually  using  .such  back  or  still." 
Now  the  penalty  for  using  a  back  or  still  was  imposed 
by  3  and 4  W.  &  M.  c.  15.  $.  1.,  by  which  it  is  enacted, 
that  no  common  distiller  shall  set  up  or  make  use  of 
any  still  without  notice,  (that  is  entry,)  upon  pain  to 
forfeit  20/.  for  every  still  so  used  or  set  up.  The  con- 
viction, therefore,  is  bad,  the  penalty  being  in^rrectly 
stated. 

Walton,  contri,  contended  that  there  were  several 
statutes  applicable  to  this  case,  by  which  a  penalty  of 
200L  was  imposed.  By  the  19  G.  3.  c.  50.,  the  person 
in  whose  custody  any  private  still  is  found  is  subjected 
to  a  penalty  of  2oo7.  Now  the  person  found  actually 
using  the  still  must  also  be  the  person  in  whose  custody 
it  is  found.  The  penalty  of  200/.  will  therefore,  by  fair 
intendment,  apply  to  this  case.  So  again,  by  23  G.  3. 
c.  70.  s.  13.,  a  similar  penalty  is  imposed  on  the  pro- 
prietor of  or  person  in  whose  custody  such  still  may  be 
found.  The  legislature,  therefore,  it  is  much  more 
12  likely 


fcuND. 
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1818.  likely  had  these  more  modern  penalties  in  their  view  in 
— —  this  section  of  26  G.  3.  than  the  obsolete  penalty  of  an  old 
against  And  almost  forgotten  act  of  parliament.  It  is  besides  to 
be  observed  that  in  the  3  and  4  W.  &  M.  the  words  "  ac- 
tually using"  are  not  employed.  It  must  in  that  case  be 
made  out  by  argument,  shewing  that  the  words  there  are 
tantamount  to  the  words  "actually  using."  And  in  the 
other  acts  referred  to,  the  same  argument  will  hold  good. 

Lord  Ellenbokouoh  C.  J.  There  is  a  very  incon- 
venient practice  prevailing,  and  most  especially  in  re- 
venue acts,  of  imposing  penalties  by  reference,  as  is 
done  in  this  case*  It  has  crept  in  by  degrees,  but  is,  I 
am  afraid,  now  become  inveterate.  It  produces  ijbis 
great  evil,  that  no  one,  whilst  this  mode  is  adopted,  can 
know  what  forfeitures  he  is  incurring  for  any  particular 
offence.  Here  the  26  G.  3.  c.  73.  s.  13.  refers  to  some 
former  statute,  imposing  a  penalty  on  persons  actually 
using  a  bock  or  still.  Now,  on  examination,  we  do 
find  one  which  imposes  a  penalty  of  20/.  on  persons 
who  set  up  or  use  a  still.  But  we  do  not  find  any  one 
which  in  terms  imposes  a  penalty  of  200/.  Can  we* 
then,  infer  that  any  such  act  has  an  existence?  As  tp 
the  antiquity  of  the  statute  imposing  the  smaller  pe- 
nalty, we  have  nothing  to  do  with  that.  The  legislature 
may,  if  they  please,  act  upon  it ;  but  we  must  take  the 
law  as  we  find  it,  and  cannot,  without  authority,  elevate 
one  penalty  into  another. 

Batlet  J.  concurred. 

Abbott  J.  It  would  be  extremely  wrong  that  a  man 
should,  by  a  long  train  of  conclusions,  be  reasoned  into 

a  pe- 
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a  paaahy,  when  the  express  word*  of  the  act  of  paitia* 
meat  do  not  aothorae  it. 


Howwyd  J.  concurred.  Bw,l> 

Conviction  quashed. 


Jamb*  Ball  against  John  Swan. 

ASSUMPSIT  for  floods  sold,  money  paid,  $a  Abailabkwrit 
Pies,  that  action  was  commenced  after  the  making  ly  a  special  writ 
of  a  certain  act  of  parliament  passed  in  the  51  G.  3. ;  "J  £*  c.  lt4m 
and  that  it  wag  by  the  said  act,  amongst  other  things  ^*2j" 
enacted,  that  whore  the  cause  of  action  in  any  court  that  pontiff 

■      *    .  commenced  his 

shall  not  amount  to  the  sum  of  ic/.  (exclusive  of  such  actkmbyabail- 

•  ,  .     \  .        ,x    able  writ  in- 

coets,  charges,  and  expences  as  m  the  act  mentioned)  doned  for  bail 
no  special  writ  pr  writ*  qor  any  process  specially  {^ot'which™" 
therein  expressing  the  cause  or  causes  of  action,  shall  Jjjjjjjy1^ 
from  and  after  the  first  day  of  November,  181 1,  in  the  that  plaintiff** 

■l       .  ,   *       »  .  1     n  then  Ca0M  °f 

same  act  mentioned,  be  sued  forth  or  issued  from  any  action  did  not 

A     .  j       ^  1  A      amount  to  xjA, 

court,  in  order  to  compel  any  person  or  persons  to  w  lo  any  rom 
appear  thereon  in  such  court.    And  that  all  proceed-  *£J^Jl£ 
ing*  and  judgmenU  that  should  from  and  after  the  ^^5°^"" 
sajd  1st  day  of  November  therein  mentioned,  be  had  on  held  bad  on  ge- 
any  such  writ  or  process  should  be,  and  were  thereby  for  not  $hcw}nK 
declared  to  be  void  and  of  no  effect-    The  plea  then  ip^cili  writ. 
stated,  that  the  plaintiff  brought  and  commenced  this 
action  against  the  defendant  in  this  behalf,  by  a  certain 
writ  issued  out  of  the  palace  court,  against  the  de- 
fendant at  the  suit  of  the  plaintiff,  in  a  plea  of  trespass 
en  the  case  commonly  called  a  bailable  writ,  and  which 
•rrit  was  marked  or  indorsed  for  bail  for  60/.  and  up- 
wards, by  virtue  of  a  certain  affidavit  of  debt  thereto- 
fore  made  and  filed  hi  the  said  last-mentioned  court, 
Vol.  I.  Dd  by 
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1818.        by  otoc  P.  IX  as  die  agent  or  clerk  of  plaintiff-  m<  *at 

"  behalf,  and  by  virtue  of  which  writ,  defendant  w*a 

Ball  * 

£*rf        afterwards,  to  wit*  on  &c  by  the  said  P.  D.  as  the 

bailiff  of  plaintiff  in  that  writ,  arrested  and  imprisoned 

at  the  anit  of  plaintiff  and  that  the  came  of 

(if  an j>  which  plaintiff  had  at  the  time  of  the 


Swab. 


mencement  of  this  tint  against  defendant,  in  respect. 


of  die  tnppaseft  twmriisfes  in  the  declaration  i 
tionad,  did  not  amount  to  the  sum  of  icX  or  to  any  su 
of  awftey  for  which  by  law,  defendant  was  thimjiafalr, 
to  be  arrested  at  the  suit  «f  pfaintMG  whertfiire  ttm 
said'  JUt*  in  fat'  saith,  that  the  said  writ,  and  fll*' 
ssad  declaration  are  wholly  void  and  of  rio'effiect,  tti  : 
wit,  at  Jte.    An*  this  fee.    Whdrefiflre;  ft*. '  flfoftfr 
demtfrasrMdjouMter^  '      0>    '        .:  .lii^J 

?*ft£  wis  carted  ojpri  to  shpport  the  p^  tt  'a£L 
pears  froth  the  prfeamHe  0^51  G.  3.  c.  i^/thatlhjiadT^ 
waa  meant  not  on)y'ti>  extend,i>ut  to  make  more  effectual 
the  jMtofrttas*  of  nft  i.'  and  of  tile  other  statattif 
made  to  pirf  materia.    By  the  practice  which  fas  ofc?r' 
tafaednpon  the  ia  Gfet-i  the  security  given  to  thetabjelc^' 
against  frivolous  and  vexatious  arrests,  is'  nirrowttT 
to  cases  in  which  the  plaintiff  cannot  make  an  affidavit 
of  his  debt,  whereas  the  protection  afforded  by ''die 
siihewflwl  wet  of  thtfyitt  of 'the  king,  restt  not  oil71' 
the  oath  or  conscience  of  ifee  jUifritiff,  Twt  Upon  dWf*r 
bet  oftjfr  bring  Actually  dttfej  *fttf  toe  debtdoes  not" 
amount  to  that  #M,  the  pAxfeeftings  are  rendered' n 
void  (that  is  voiddbkTty  jfaa)  though'  not  by  motion 
after  jdflflis—t'  obtained,' which  was  the  case  in  £jprii£ 
▼.  HfYefeec&l*)    Ea  the  preamt  plea,  it  is  e^press^f 

•Ifcged. 
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alleged*  and  admitted  by  the  demurrer,  that  the  cart*       1818. 
ef  action  does  not  amount  to  15&,  in  which  case  the       'bIH 
statute  provides  that  "  no  special  writ^  nor  any  process,-       ^r**tf 
specially  therein  expressing  the  cause  of  action  shall  be.- 
iiwcd  from  any  courtt  in  order  to  compel  amypetoan-to  • 
appear  t Aaron  in  such  courts  and  that  all  preoeecBnge    . 
and  judgments  had  on  any  such  writ  or  process,  should, 
be  wholly  void,"  the  words   "  special  writ"    mean* 
sertethiog-  different  from  the  other  -words  "  procesi  - 
spcdbUjr  expressing  the  cause  of  action;'*  the  tatter 
wttrd*  probably  meant   a  special   capias,    bat-die 
fcmer  omnot  mean  an  original  writ, -bediuse- that 
does  not  Issue  oat1  of  the  court  in  which  ktibmpeb 
appearance*  bat  out  of  chancery*  and  therefore,  does 
not  come  within  the  latter  part  of  the  description  irt 
the  danae;  tharcfegy  «f.  special  writf.  means,  suck  .a 
writ  as  can- be  made' .the  ground  of  an  arrest;  /The 
statute  is  in  favour  of  liberty,  and  is  to  be  construed) 
largely,  and  this  construction  gives  the  only  effectual 
protection  to  the  defendant,  by  making  it  the  interest 
of  the  plaintiff  not  to  arrest  unlesa  he  ie  sore  that  his 
cause  of  action  amounts  to  more  than  15A  <r?~ 

The  Com* appeared  to  thu^J^tthewwrd»«ipefial 
writ"  meant  a  writ  therein  tome  special  .matter  wae 
alleged,  but  held,*  that,  the  pleeatatt  events  was  bmi  7 
as  it  did  npt  aver  that  the  writ*  whisk  issued  out  of  the 
palace  court  was  a  special  writ*  and  gave 

1  ..Judgment for  the  plaintiff 

&£ateiwtatb  have  argued  fpr the  platntift  . 


Dd  2- 
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1818. 

Brooke  againstWiLLiAM  Clarke  and  Others,  (a) 

An  author,  .J?RANCIS  HARGRAVE,  Esq.  who  is  now  living, 
had°been°pub-     •       being  tho  author  of  certain  notes  or  annotations  on 

thandtweoty-  Lord  Coke'*  first  institute  or  commentary  upon  Little- 
eight  years  be-    jq^  which  notes  or  annotations  were  first  published  in 

fore  the  passing  ...  i 

of  the  54  G.  3.  nineteen  numbers,  thirteen  numbers  whereof  were  first 
entitled  to  the  published  before  the  end  of  the  year  1775,  an^  *be  re- 
jopy-right  fv     Mue  |j|ereof  ^0^  ^  end  of  ^  vear  1 783,  did,  on 

the  20th  November,  1784,  execute  an  assignment  to  the 
said  defendants  bearing  date  on  that  day,  whereby  for 
the  valuable  considerations  therein-mentioned  he  did 
(as  fer  as  he  lawfully  could)  assign  to  the  said  defend- 
ants all  his  right,  title,  claim,  property,  and  interest 
whatsoever  in  and  to  the  copy-right  of  and  in  the  said 
notes  or  annotations,  also  such  further  property  or  in- 
terest therein,  as  ha  might  thereafter  become  entitled 
to  by  virtue  of  the  act  of  the  8th  year  of  Queen  Anne* 
or  by  any  other  law  or  usage  whatsoever,  and  on  the 
12th  day  of  February,  1817,  the  said  Francis  Hargrove 
executed  another  assignment  to  the  said  plaintiff  bear- 
ing date  on  that  day,  whereby  for  the  valuable  consider- 
ations therein  mentioned,  he  did  (as  far  as  he  lawfully 
could)  assiga  and  make  over  unto  the  plaintiff  all  his 
copy-right  in  the  said  notes  or  annotations,  to  hold  the 
same  unto  the  plaintiff  for  the  remainder  of  the  life  of 
him  the  said  Hargraoe.  The  question  directed  by  the 
Lord  Chancellor  for  the  opinion  of  this  Court  was, 
whether  the  plaintiff  by  virtue  of  the  last-mentioned 
assignment,  took  any,  and  if  any,  what  interest  in  the 
said  notes  or  annotations. 

(«)  This  case  was  argued  on  s  former  day  in  this  term. 

Denman 
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Denman  for  the  plaintiff.     The  question  depends  on        1818. 
the  statute  54  G.  3.  c.  156.,  which,  as  appears  from  the  " 

preamble,  was  passed  for.  the  express  purpose  of  ex-  against 
tending  the  rights  of  authors.  It  recites  the  8  Attn*  Cla*k«, 
c.  19.  (which  first  gave  to  authors  a  copy-right  for  four- 
teen years)  and  the  41  G.  3.  c.  107.,  which  gave  to 
authors  living  at  the  end  of  the  first  fourteen  years  a 
further  right  for  a  like  term;  and  then  it  proceeds  to 
atate,  "  that  it  will  afford  further  encouragement  to 
literature  if  the  duration  of  such  copy-right  -were  ex- 
tended*" Hie  object  of  die  legislature,  therefore, 
was  to  extend  the  duration  of  the  copy-right ;  and 
if  in  this  subsequent  clauses  any  words  of  doubtful 
import  occur,  they  should  be  construed  with  reference 
to  the  general  purpose  thus  expressly  avowed  by  the 
legislature.  The  ninth  section  of  the  act,  (which  is 
applicable  to  this  caw),  is  free  front  any  such  ambiguity. 
It  provide*,  «  th#t  if  the  author  (who  might  under  the 
former  act  have  acquired  a  right  for  twenty-right  yean) 
shall  be  living  at  the  end  of  such  twenty-eight  years, 
after  such  first  publication,  he  shall  then  have  the  copy- 
right for  his  life/9  The  author  in  this  case  is  living, 
and  the  twenty-eight  yeafs  after  the  first  publication 
have  expired :  he  is  therefore  within  the  very  words  of 
the  act,  and  thereby  becomes  entitled  to  the  copy-tight 
o$r  his  fife ;  and  the  assignment  to  the  plaintiffs  is  con- 
sequently valid.  It  may  be  argued,  however,  that  the 
legislature  contemplated  the  term  then  to  expire,  and 
not  already  expired;  and  the  author's  term  baring 
actually  been  exhausted,  when  this  act  passed,  that  this 
case  is  not  within  its  meaning.  But  it  must  then  be 
made  out  that  the  words  "  at  the  end  of  twenty-cjgbt 
years'9  are  expressive  of  the  very  moment  of  tune  at 
which  they  should  expire.  Thdt  would  however  be  a 
Dd  »  very 
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1318-  very  Tiatyow^constrnrtinn  of  these  words*  and  nat  war- 

1  mated  by  the  meaning  generally  given  to  them  m 

«fdbi/  common  usage.    The  words  "at  the  end  of  any  term" 


after  that  term  is  expired.  In  stating  that  at  the 
end  of  a  king's  reign  such  things  were  done,  k  wtaid 
not  signify  that  they  were  4oae  at  the  moment  ha  ceased 
to  reign,  bat  only-after  ha  had  ceased  tovejgku-  So  if 
a  right  of  way  were  grsata&ibr  member  of-psstobMr 
.  certain  closes,  and  aft  the  end  of  those  yeats  tb*fighaai 
4p  cease;  kwopldmeaiv  that  after  these  year*  sw  ert- 
^ired  the  right  was  to  ceaae.  b  therefore  appaairtkat 
these  words  aieased*  in  <lbe  campion  rateVBentMe*ef 
not  to  mp*m  a^tmfetf  ^mitf  of -tito*  In* 
Lof-apeeiod  ^a'thiagyaesed.^Tl»etty 
jfes  wards are  capable  of  thai -sense  (akho^thepimiy 
jdmitsjso  of  the  oAer.^OMtniotion),  thayill*Hl 

jtos* ^tfeelqgMalrtr* 'tie.  the 
^of^eopy-r^to£antkMEfc  9y! 
{bu^urfjhc  «thor  Using  at  the  «*d  tfriihiwjl 
«gfat  yesurs.  (e^ifarf  altfce  tia^  rf'itaitfigilAafft} 
1*1*1*  e**i^:>byth*  other  comtnartfcm  h»4igrt 
wiH  not  tejttrifatetorsnfaa^  object  6P|» 

legtslatare  will  therefore  te  ctaftsled.  By  liiiiMtiiflig 
tb*  word*  W  as  tb  pre  to  the  taitbor  the  uf  j -\Jjfci^ 
hit  life  the  Court  will  givfe  Midfeet  to  the  weitoetftf* 
910th-  secttobt  and  will  *  ftotber  ihe  general  intend ob  fct 
(be  kgUata*  m,  the  encourage***  rf  Hefstoi,  l»f 
fftndinfthc  rights  of  awtknfe 


r  * 


ma 


Wging  or  gi^ferttorrfmaft  m  *»1 

that  wotiii.  jpotixs  &a  1  i»»MWi  hnt  *  1  pwirtfftxii  ^^B» 


object,  therefore^  of  tko«gMuwctiQni%  to  extend  to 
living  wrUerajhe  btMfifcftf  tMr  twigrtafrifotifc  and 
thogfore  h^y^UeattG^whetk^ 
tc*ai  jam  bad;n»fc.eaqp*A    IWotfKt  #rtWi  mm* 
Mp,0Vfc  to. wtb«r». itt  atac^^M&tf  l***^ 

1  ;  v  cig^t 
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fag  of  the  statute  is  wh^Ffy  prospective-  TRe  ftrartti  aec-      *'  1818. 
1&W  provides  that  (femirid  after  the  patting  of  the  act,      1  ****. 

fife author  or*  any  bo*&  Composed  and  not  printed  and 
'^kbTiih^i9  di  wBich  shill  hereafter  te  compoiea  anff  "be 
^priotacf  afifl  pAIfiftirf,  5W/ hate  the  c^y-rigbt  Tor 

tmttof^htybir*;  and  ffHefe  living  g/  theendofthat 

pejfad,fcriii*-^^  '  T^i^cttdrt/t^^bre, 

~4rtfce*  *nJ  ata*atWti  in  thtf-then  law,  hy  ektlhchngShe 
*Mhori  <x>^if^  aiuftf 

4*  tearing  *  tite  M^tifa^  4>rhts  life 

T4^la^iWBtetBay4fcWrtuita*^neJFM 
fat  mk*k  te  j*j6M*rfi^ler«((rtftti  titi*  ctatifttA 
—I  Jtttch}  tmdjit  go*  orrto  kflkTv*i>  ■^  u  frftrtft& 
«pn>p6Hta» priatiagitheatflla  tf  *ttjr  addiortitidfi& 
tbekoonantv'  Jfofinrtln'^tmtffaKt'p rbtified  fittftfeil 
l  «f  wfcoiir  wfaoyoMidioftaft*  tlwiriuefag  frftfc 
;  Itioecurndf 'faMrertt,  ^hk'Ughlif tiifc  faff  ttfffifc 
ftfwja«»«hrtdcM>e  made  for.  e«tfttin#  adth^'1*^ 
qghtMUfeter  former  Mta  hadnot'ttaa  tspatfrfbatSAft 
cqncQRfnt»>:»od:t|»  «iglrtl*4Uid;rimtb:*ectkWpr#ifn 
far.Jhaie  case*::  the  ei£«h  aection 'ndnkp  «»<r&ft 
ifarrwit  is  roawenble  ihotaatbawaMxSciW  ttfcUflf 
pablabad,  and  **n  at*  OTi»ift^tlNdid4ly*iM 
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1818.        eight  years;  and  in  pursuance  of  that  intention  if 
Sioo  gives  a  continuing  interest  for  fourteen  years  to  (hose 

ageiMst  who  should  be  living,  and  whose  copy-right  under 
former  acts  had  not  expired ;  the  words  following  the 
recital  in  that  section  are,  "  Be  it  further  enacted, 
That  if  the  author  of  any  book  which  shall  not  have 
been  published  fourteen  years  at  the  time  of  pasting 
this  act,  shall  be  then  living,  and  if  such  author  shall 
afterwards  die  before  the  expiration  of  the  fourteen 
years*  then  the  personal  representative  shall  have  the 
copyright  for  the  further  term  of  fourteen  years,  pro- 
vided that  nothing  in  the  act  shall  affect  any  right  of  the 
assignee,  to  sell  any  of  the  books  of  the  author  printed 
within  the  first  fourteen  years;"  the  eighth  and  ninth 
sections  both  contemplate  the  case  of  living  authors ;  the 
eighth,  where  the  first  fourteen  years  have  not  expired, 
and  the  ninth,  where  they  have;  the  ninth  tectum 
applies  to  the  ease  whore  the  author  is  living  at  ft* 
end  of  the  first  fourteen  years,  but  before  the  expira- 
tion of  the  second  fourteen  years;  these  are  the  only 
t*o  cases  in  which,  before  the  passing  of  this  act,  an 
authbf  could,  have  any  right  capable  of  extension; 
and  this  statute  does  not  create  a  new  right  not  already 
existing,  but  only  extends  an  existing  right;  the  ninth 
section  goes  on  "  And  be  it  also  further  enacted,  (iL  e. 
upon  the  same  recital  m  that  which  precedes  the 
eighth  section)  That  if  the  author  of  any  book  already 
published,  skall  be  living  at  the  end  of  twenty-eight 
years  after  such  publication,  he  shall  have  the  copy- 
right for  his  life:"  the  words  w  shall  be  living*'  are 
prospective.  The  legislature  does  not  suppose  the  time 
to  have  been  already  expired,  but  it  contemplate*  ft 
further  extension  of  time  then  unexpired;  the  language 
is  prospective  in  its  terms,  and  the  sense  requires  that 

13  it 
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it  should  be  so.  For,  taking  the  two  sections  together,  1818, 
it  appears  clearly  that  the  legislature  intended  only  to  ex-  — 
tend  the  already  existing  right  of  authors,  and  not  to  re*  ***** 
create  a  right  then  expired.  This  is  perfectly  consistent 
with  the  meaning  of  the  word  shall,  and  also  with  the 
meaning  of  the  words  at  the  end  of  twenty-eight  years* 
The  word*  at  the  expiration  of  a  term,  means  immediately 
after.  Thus,  if  speakiqg  of  a  reversioner,  who  is  to 
come  into  possession  at  the  expiration  of  the  term,  that 
could  not  be  suid  to  mean  after  the  expiration  of  the 
term  and  at  any  future  period  ■:  for  the.  reversion  at- 
taches at  the  expiration  of  the  term.  But,  admitting 
that  the  words  are  capable  of  either  sense,  they  most 
be  construed  so  as  to  give  effect  to  the  other  words 
used  in  these  two  sections;  and  particularly  with  re- 
ference to  the  word  "  shall,"  which  is.  prospective  in  its 
meaning ;  and  the  word  extension,  which  import*  the 
the  enlargement  of  an  existing  thing,  and  not  a  area* 
ticm.  The  contrary  construction  would  indeed  produof 
an  inconvenience  and  injuatice,  which  could  not  be  isr 
tended  by  the  legislature;  for,  at  the  time  of  passing 
this  act  of  parliament,  the  author's  right  fcaving  be- 
come extinguished,  it  was  competent  to  any  perpon  to 
publish  the  work  in  question;  .and  such  publications 
'may  have  actually  taken  place  at  a  great  expenceto  the 
individual;  yet  according  to  the  construction  con* 
tended  for,  if  the  author's  right  was  re-vested,  the  inno- 
cent publisher  might  have  his  work  taken  from  him, 
and  would  be  subject  to  the  penalties  imposed  by  thfe 
act:  so  that  an  individual  would  be  guilty  of  an 
offence,  and  subject  to  a  penalty  for  exercising  hfe 
legal  righu  The  legislature  could  not  have  intended 
to  produce  so  much  public  inconvenience  to  benefit  a 
small,  though  highly  meritorious  dfos*  of  indivffluUh; 

and 
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18781        anf  ihpt  cannot  be  the  true  construction  of  the  act  df 
;        parliament,  from  which  such  a  consequence. would  fol- 

tfmiut.  low.  Looking,  therefore,  to  the  language  of  the  section 
itself,  and  the  general  intention  to  be  collected  from  the; 
several  clauses,  as  well  as  the  great  inconvenience  thai 
would  follow  if  the  opposite  construction  were  to  prevail ;  ' 
it  does  clearly  seem  that  the  intention  of  the  act  wfll  be 
best'eflfected  by  confining  its  operatipn  to  those  author** 
who,  at  the  time  of  passing  the  act  of  parliament*  bad 
existing  rights;  or,  ip  other  words,  to  those  whose 
twenty-eight  years  had  not  then  elapsed.  . .  f_ 


,    ...   .  ......    v 


Dekmbn,  in  reply.    The  word  extension  does  occuij 
in  the  eighth  section,  but  not  in  the  ninth :  it  is  there* 
studiously  led  out;  .and  the  benefit  conferred*  by  that 
section  need  not,  therefore,  come  within  the  meainqg . 
of  the  term  ixtenua&i  and  there  is  jio  expression  tMt  \ 
connects  the  two  claflsca,  so  as  to  make  that  wortf  *p« 
plksable  to  the  ninth.    [Abbott  J.   Will  you  ntatfioja 
any  words  hi  the  English  language  more  appropriate  <w  " 
apposite  to  connect  one  'section  'with  another  (bait  m 
the  words,   "Be  it  also  farther  enacted ?"]    They  tf» "• 
separate  clauses,  and  are  not  necessarily  connected; 
and  the  ninth  section  does  not  say  that  the  authb/i 
right  shall  be  Attended;  but,  generally,  that,  if  liviq^ 
he  shall  have  the  copy-right  for  his  life:  an  extension 
of  a  righrfs  given  by  one  clause,  and  a  right  general^  ; 
conferred  by  the  other.    With  respect  to  the  incaeir  ' 
venience  which  it  is  said  will  result  from  this  construe* 
turn  of  the  act;  it  is  not  true  that  an  innocent  puh^ 
Usher  would  be  subjected  to  ,  the  penalties  inflicted  :fy 
the  fourth  section;  for  those  penalties  onlj  attach  on 
cAncds  comprised  in  that  section*    {J^aj^ey  X  Jbnot  a 
man  penally  affected  who  has  legally  vested  his  money 

in 
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in  a  printed  book,  and  is  afterwards  prevented  from        J&18. 
setting  it?]    The  act  could  not  be.  meant  to  operate  as       ""~ 

Brooke 

ant«t  post  fecto  law  in  a  case  where  a  party  had  exer-  <g*»5/ 
cited  rights  vested  in  the  public.  Certainly  no  right  ac- 
tually vested  in  and.exercisedby.tl^e public  was  intended 
to  far  divested.  If  such  rights  had  indeed,  been  exercised, 
the, case  might  have  been  very  different  as  to  the  parties 
so  eiEwwsifig  them  |  but  the  fact  is  otherwise;  and 
therefore  that  question  is  immaterial.  .  And  that  being 
sow  then  the  case  comes  within  the  very  words  o£  the 
ninth  'Section,  and  is ;  embraced  within  the.  general  ob- 
ject  the  legislature  had  in  view  in  passing  the  act 
of  parliament,  viz.  the  extension  of  the  copy-right 
of  authors. 

Lood  Eixenborouoh  C  J.  The  word  extension 
imports  die  continuance  of  an  existing  thing,  and  must 
have  its  full  effect  given  to  it  where  it  occurs.  It  is 
expressly  used  m  the  recital  of  the  eighth  section, 
wl}ich  is  connected  with  the  ninth,  by  the  subject-matter 
aa  wftfl  as  by  the  words  "  Be  it  also  further  enacted,"  aad 
it  seems  to  me,  that  predicating  the  purpose  to  be  to  be- . 
nefit  the  author  by  the  extension  of  his  rights,  is  adopting 
a  very  different  idea,  from  recreating  an  expired  right. 
The  word  extension  is  too  strong  for  me  to  grapple  with ; 
and  if  the  Court  were  to  gjet.  rid  of  its  operation,  a  great 
public  injury  would  be  effected,  by  calling  back  a  right 
that,  by  lapse  of  time,  had  become  extinct  We  shall 
certify  our  opinion  to  the  Court  of  Chancery. 

Abbott  J.  It  is  admitted  that  if  the  public  had 
exercised  their  right**  by  publishing  the  work  before 
the  nct-pmsarTj  that  the  author  could  not  interfere  with 
the  parties  who  had  so  exercised  the  right:  and  there 

arc 
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1818*  are  no  words  in  the  act  of  parliament  which  admit  of 
one  construction  where  the  public  have  exercised  tide 
privileges  which  have  devolved  upon  them  by  the  lapse 
of  twenty-eight  years,  and  another  construction  where 
they  have  not  exercised  that  privilege.  The  act  makes 
no  distinction  between  these  two  cases. 

Cw.adv.vult. 

The  following  certificate  was  sent : 

We  have  heard  this  case  argued  by  counsel,  and 
have  considered  it,  and  are  of  opinion  that  the  plaintiff 
by  virtue  of  the  said  last-mentioned  assignment,  did 
not  take  any  interest  in  the  said  Notes  or  Annota- 
tions. 

Ellenboroush. 

J.  Bayley. 

C.  Abbott. 

G.  S.  Holroyd. 


END   Of    HILARY   TERM. 


CASES 


ARGUED  and  DETERMINED 


1818. 


Court  of  KING'S  BENCH, 

IN 

Easter  Term, 

In  the  Fifty-eighth  Year  of  the  Reign  of  George  III. 


Ashford  v.  Thornton. 

f^LARKE,  on  the  first  day  of  last  Michaelmas  term,    in  an  appeal  of 

moved  that  the  sheriff  of  the  county  of  Warwick   JtfthKX? 

be  called  in  to  make  a*  return  to  a  writ  of  Habeas   Jjf-    HeWt,Jat 

the  counterplca 

Corpus.  to-oust  him  of 

this  mode  of 

William  Ashford  was  called,  and  answering  to  his   tfial  rou$t  dj$- 

#  °    .  close  such  vio- 

name  took  his  place.  lent  and  strong 

<!.**»  i  rm  i  .      presomptiona 

The  sheriff  appeared  with  Abraham  Thornton  his  of  guilt,  as  to 
prisoner,  and  first  delivered  in  the  writ  of  Habeas  Cor-  MtdoubtAn 
pus  and  the  return  thereto:  which  were  read  by  Mr.   ^Com!  °f 

And  therefore 
a  counterplea 
which  only  stated  strong  circumstances  of  suspicion,  was  held  to  be  insufficient.  Held 
also  that  the  appellee  may  reply  fresh  matter  tending  to  shew  his  innocence,  as  for 
instance  an  alibi,  and  his  former  acquittal  of  the  same  offence  on  an  indictment.  But 
quzre  where  the  counter  pica  is  per  se  insufficient,  or  where  the  replication  is  a  good 
answer  to  it,  whether  the  Court  should  gire  judgment  that  the  appellee  be  allowed  hit 
wager  of  battle,  or  that  he  go  without  day.* 


Vol.  I. 


E« 
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1818.        Barlow.    The  writ  was  in  the  usual  form,  and  return- 
— —        able  on  the  morrow  of  All  Souls. 

ASHFOID 

against  The  return  stated,  that  before  the  said  writ  came  to 

the  hands  of  the  sheriff,  viz.  on  the  10th  October  in  the 
57th  year  of  His  Majesty's  reign,  Abraham  Thornton 
had  been  committed  to  his  custody  by  virtue  of  His 
Majesty's  writ  of  appeal: — 

The  writ  of  appeal  and  the  return  thereto  were  an- 
nexed to  this  return  made  to  the  writ  of  Habeas  Cor- 
pus.  They  were  as  follows.  George  the  Third  by  the 
grace  of  God,  &c.  To  the  sheriff  of  Warwickshire 
greeting.  If  William  Ashford  of  the  parish  of  Flints  in 
the  county  of  Stafford,  labourer,  who  was  the  eldest 
brother,  and  is  the  heir  of  Mary  Ashford,  late  of  Lang- 
ley  in  the  parish  of  Sutton  Coldfield  in  your  county, 
spinster  deceased,  shall  give  you  security  to  prosecute 
his  suit,  then  we  command  you  that  you  attach  Abra- 
ham Thornton  late  of  Castle  Bromwich  in  the  parish  of 
Aston  near  Birmingham  in  your  county,  labourer,  by 
his.  body,  according  to  the  law  and  custom  of  England^ 
sq  tl^at  we  may  have  him  before  us  on  the  morrow  of 
AUSoyls,  wheresoever  we  shall  then  be  in  England,  to 
answer  to  the  aforesaid  William  Ashford  of  the  death  of 
the  aforesaid  Mary,  heretofore  his  sister,  and  whose 
heir  he  is,  whereof  he  appealeth  him,  and  have  you 
there  this  writ.  Witness  ourself  at  Westminster  the 
1st  day  of  October  in  the  57th  year  of  our  reign. 

The  sheriff  of  Warwick  returned  as  follows :  By  virtue 
of  this  writ  to  me  directed  (the  within  named  William 
Ashford  having  found  and  given  sufficient  pledges  to 
prosecute  his  within  writ  of  appeal  and  his  suit  in  that 
behalf,  and  which  said  pledges  are  John  Coleman  of 
Langley  Heath,  in  the  parish  of  Sutton  Coldfield  in  my 

bailiwick, 
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bailiwick,  yeoman,  and  Charles  Caiman  of  Erdington  in        1818. 
the  parish  of  Aston  near  Birmingham  in  my  said  baili- 

ASUFORD 

wipk,  labourer,)  I  have  attached  the  within  named  Abra-  against 
ham  Thornton  whose  body  I  have  in  his  Majesty's  gaol 
in  and  for  the  said  county  of  Warwick  under  my  cus- 
tody, to  answer  the  within  named  William  Ashford  of 
the  death  of  the  within  named  Mary  Ashford  whereof 
he  appealeth  him  as  within  mentioned. 


Clarke  then  moved  that  the  appellee  be  committed 
to  the  custody  of  the  marshal  of  the  marshalsea. — And 
he  was  so  committed. 

Clarke  then  moved  that  the  appellant  might  count 
against  the  appellee,  and  that  the  appellee  be  placed 
at  the  bar  for  that  purpose.  On  which,  Thornton, 
who  had  before  stood  on  the  floor  of  the  court,  was 
placed  at  the  bar,  and  the  appellant  then  handed  his 
count  to  Mr.  Le  Blanc,  the  proceedings  being  now 
on  the  civil  side  of  the  court.  It  was  then  read  by 
Mr.  Le  Blanc. 

In  the  King's  Bench  Michaelmas  term,  58  G.  3. 
Abraham  Thornton  was  attached  to  answer  W.  Ashford, 
who  was  the  eldest  brother,  and  is  the  heir  of  Mary 
Ashford  deceased,  of  the  death  of  the  said  Mary  Ashford^ 
and  thereupon  the  said  W.  Ashford  in  his  own  proper 
person  appealeth  Abraham  Thornton,  &c.  For  that  he 
the  said  Abraham  Thornton  not  having  the  fear  of  God 
before  his  eyes,  but  being  moved  and  seduced  by  the 
instigation  of  the  Devil,  on  the  27th  day  of  May,  in 
the  57th  year  of  the  reign  of  our  sovereign  lord  George 
the  Third  by  the  grace  of  God,  &c.  with  force  of  arms 
at  the  parish  of  Sutton  Coldfield  in  the  county  of  War- 
E  e  2  mck, 
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1818*  trick,  in  and  upon  the  said  Mary  Ashford  spinster,  in 
the  peace  of  God  and  our  said  lord  the  king,  then 
and  there  being  feloniously,  wilfully,  and  of  his  malice 
aforethought,  did  make  an  assault,  and  that  the  said 
Abraham  Thornton  then  and  there  feloniously  and  wil- 
fully, and  of  his  malice  aforethought,  did  take  the  said 
Mary  Ashford  into  both  his  hands,  and  did  then  and 
there  feloniously,  wilfully,  -violently,  and  of  his  malice 
aforethought,  cast,  throw,  and  push  the  said  Mary 
Ashford  into  a  certain  pit  of  water,  wherein  there  was 
then  a  great  quantity  of  water,  situate  in  the  parish  of 
Sutton  Coldfield  aforesaid  in  the  county  aforesaid,  by 
means  of  which  said  casting,  throwing,  and  pushing  of 
the  said  Mary  Ashford  into  the  pit  of  water  aforesaid  by 
the  said  A.  Thornton  in  form  aforesaid,  she,  the  said 
M.  Ashford  in  the  pit  of  water  aforesaid  with  the  water 
aforesaid,  was  then  and  there  choaked,  suffocated,  and 
drowned,  of  which  said  choaking,  suffocating,  and 
drowning  she,  the  said  M.  Ashford,  then  and  there  in- 
stantly died.  And  so  the  said  A.  Thornton,  her  the 
said  Mary  Ashford  in  manner  and  form  aforesaid  felo- 
niously and  wilfully,  and  of  his  malice  aforethought,  did 
kill  and  murder  against  the  peace  of  our  said  lord  the 
king  his  crown  and  dignity.  And  if  the  said  A.  Tltorn- 
ton  will  deny  the  felony  and  murder  aforesaid,  as  afore- 
said charged  upon  him,  then  the  said  W.  Ashford,  who 
was  the  eldest  brother  and  is  the  heir  of  the  said  Mary 
Ashford  deceased,  is  ready  to  prove  the  said  felony 
and  murder  against  him  the  said  A.  Thornton  according 
as  the  Court  here  shall  consider  thereof,  and  hath  found 
pledges  to  prosecute  his  appeal. 

Witness  WILLIAM  ASHFORD. 

his  x  mark. 

Clarke 
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Clarke  then  moved  that  the  appellee  be  required  to         1818. 


ASUFORD 

agaust 

Reader  who,  with  Reynolds  and  Tindaly  appeared  for     Tuoruton. 
the  appellee,  applied  for  time.     The  Court  by  consent 
granted  time  till  Monday,  Nov.  16. 

Reader  then  applied  for  copies  of  the  original  writr 
the  return  thereto,  and  the  count,  which  the  Court  re- 
fused, but  desired  Mr.  Barlow  to  read  over  tho  two 
former,  and  Mr.  Le  Blanc  to  read  over  the  latter,  slowly- 
in  court,  which  was  done. 

Nov.  16.  The  appellee  being  brought  into  court 
and  placed  at  the  bar,  and  the  appellant  being  also  in 
court,  the  count  was  again  read  over  to  him,  and  he 
was  called  upon  to  plead.  He  pleaded  as  follows: 
u  Not  guilty ;  and  I  am  ready  to  defend  the  same  by 
my  body."  And  thereupon  taking  his  glove  off,  he- 
threw  it  upon  the  floor  of  the  court* 

Clarke  then  applied  to  the  Court  for  time. 

Lord  Ellenbo  rough.  Do  you  apply  for  time  ge- 
nerally, or  for  time  to  counterplead? 

Clarke  stated  that  he  applied  for  time  to  counter* 
plead. 

The  Court  then  gave  time  till  Saturday,  Nov.  21.  to 
counterplead;  Reader  for  the  appellee  consenting  to  it 

Nov.2\.  The  parties  appearing,  the  appellant  de- 
livered in  his  counterplea,  which  he  verified  by  his  affi- 
davit, and  the  same  was  read  by  Nx.Le  Blanc. 

Ee  3  la 
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1818.        In  the  King's  Bench. 

Saturday  next  after  eight  days  of  St.  Martin,  in 

•gtinu  Michaelmas  term,  in  the  58th  year  of  King  Geo.  3. 

Thornton. 

And  the  said  W.  A.  saith,  that  the  said  A.  T.  ought 
not  to  be  admitted  to  wage  battle  in  this  appeal  with 
him  the  said  W.  A.,  because  he  saith,  that  before  and  at 
tfie  time  of  the  issuing  of  the  writ  of  appeal  of  him  the 
said  W.  A.  in  this  suit,  there  were,  and  still  are,  the  vio- 
lent and  strong  presumptions,  and  proofs  following,  that 
he  the  said  A.  T.  was  and  is  guilty  of  the  felony  and  mur- 
der aforesaid,  in  the  said  count  so  charged  and  alleged 
against  him  the  said  A.  T.  as  aforesaid,  to  wit,  at,  &c. 
(that  is  to  say)  that  on  the  27th  day  of  May,  in  the  57th 
G.  3.  about  the  hour  of  seven  in  the  morning  of  the  same 
day,  the  body  of  the  said  Mary  Ashford  in  the  said  writ 
of  appeal  and  count  mentioned,  was  found  dead  in  a 
pit  of  water  situate  in  the  parish  of  Sutton  Ccidfteld 
aforesaid,  in  the  county  of  Warwick  aforesaid,  and  that 
the  said  body  of  the  said  Mary  Ashford  was  then  and 
there  taken  out  of  the  said  pit  and  examined  in  the 
presence  of  divers  credible  witnesses  in  this  behalf.  And 
the  said  JV.  A.  further  saith,  that  upon  and  from  the 
said  examination  of  the  said  body  of  the  said  Mary 
Ashford  it  then  and  there  appeared  and  was  manifest  to 
the  said  witnesses,  that  she  the  said  Mary  Ashford  had 
been  and  was  recently  alive,  and  that  she  the  said  Mary 
Ashford  had  come  to  her  death  by  drowning,  as  in  and 
by  the  said  count  is  charged  and  alleged ;  and  that  re- 
cently before  the  death  of  her  the  said  Mary  Ashford 
some  man  had  forcibly  had  carnal  knowledge  of  the 
body  of  her  the  said  Mary  Ashfora\  and  that  up  to  the 
time  of  such  carnal  knowledge  so  bad  as  aforesaid  she 
the  said  Mary  Ashford  had  been  and  was  a  virgin.  And 

8  that 
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that  upon  the  said  examination  there  also  then  and        1818. 

there  appeared  and  were  manifest  upon  each  of  the  arms        

of  her  the  said  Mary  Ashford,  between  the  shoulder  and         Igahu ° 
the  elbow  of  each  of  the  said  arms,  the  mark  and  im- 
pression of  a  human  hand,  the  said  marks  and  impres- 
sions then  and  there  denoting  and  indicating  that  each? 
of  the  arms  of  her  the  said  Mary  Ashford  had  been  re- 
cently grasped  and  held  with  violence.     And  the  ftaid 
JV.  A.  further  saith,  that  on  the  said  examination  of  the 
body  of  the  said  Mary  Ashford  there  then  and  there 
appeared  and  were  marks  and  stains  of  blood  upon  and 
about  the  thighs  and  private  parts  of  the  body  of  her  the 
said  Mary  Ashford,  and  also  upon  the  clothes  and  dreft. 
in  which  the  body  of  the  said  Mary  Ashford  was  clothed 
when  the  same  was  so  taken  out  of  the  said  pit  as  afore- 
said ;  and  that  the  front  part  of  the  shift;  wherein  the 
body  of  the  said  Mary  Ashford  was  then  clothed  was 
then  and  there  rent  and  torn,  to  wit,  at,  &c.     And  the 
said  W.  A.  further  saith,  that  on  the  said  27th  day  of 
May,  in  the  57th  year  aforesaid,  in  the  parish  of  Sutton 
Coldfield  aforesaid,  in  the  said  county  of  fVarvfick;  about 
the  hour  last  aforesaid,  upon  certain  grass  then  and 
there  growing  about  the  distance  of  forty  yards  from  tb6 
said  pit  there  was  the  mark  and  impression  of  a  human 
figure,  from  which  sard  mark  and  impression  it  th&i 
and  there  appeared  and  was  manifest  that  a  human 
body  had  been  recently  lying  there  with-  the  arms  and 
legs  thereof  extended,  and  that  there  was  then  antf 
there  blood  upon  the  said  grass  near  to  the  centre  of  the" 
said  mark  and  impression  of  such  figure  as  aforesaid, 
and  also  a  large  quantity  of  blood  upon  the  ground 
near  to  the  lower  extremity  of  the  said  mark  and  ini*- 
predion  of  the  said  figute;  and  that  bfetwfe&i  the  phic&~ 
where  the  said  mark  rind  knptt&io'n  df  the  said  figure 
E  e  4  was 
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1818.        was  and  the  said  pit,  divers  other  marks,  spots,  and 

—        vestiges-of  blood  then  and  there  appeared  and  were  ma- 
Asaroao  . 

<K<zw/        nifest  upon  and  across  a  certain  footpath  there,  and 

upon  certain  clover  grass  then  and  there  growing,  and 
being  on  one  side  of  the  said  footpath  and  about  a  foot 
and  a  half  from  the  side  of  the  said  footpath  in  a  direc- 
tion leading  from  the  place  where  the  said  mark  and 
impression  of  the  said  human  figure  was,  towards  and 
near  to  the  said  pit,  and  that  the  said  lastmentioned 
marks,  spots,  and  vestiges  of  blood  upon  the  said  clover 
grass  then  and  there  growing  by  the  side  of  the  said 
footpath  as  aforesaid  were  near  enough  to  the  said  foot- 
path to  have  fallen  from  a  human  body  carried  in  the 
arms  of  a  person  passing  along  the  said  footpath  from 
the  place  where  the  said  mark  and  impression  of  the 
said  human  figure  was,  towards  the  said  pit,  and  that 
there  was  not  at  the  time  when  the  said  body  of  the  said 
Mary  Ashford  was  so  found  in  the  said  pit  as  aforesaid 
any  impression,  mark  or  vestige  on  the  said  clover  gras^ 
(whereon  the  said  lastmentioned  marks,  spots,  and  ves- 
tiges of  blood  were  by  the  side  of  the  said  footpath  as 
aforesaid)  of  any  footstep  or  of  any  person  having 
walked  or  passed  on  or  over  the  said  clover  grass  there, 
and  the  said  clover  grass  there  was  then  covered  with 
dew,  and  the  same  dew  was  not  disturbed  or  brushed 
away  otherwise  than  by  the  said  blood  so  being  thereon 
as  aforesaid.  And  the  said  W.  A.  further  saith  that  in 
the  evening  of  the  26th  May  in  the  57th  year  aforesaid, 
the  said  Mary  Ashford  was  at  a  dance  at  the  house  of 
one  Daniel  Clarke  in  the  parish  of  Cudworth  in  the 
said  county  of  Warwick,  and  that  the  said  A.  T.  was 
then  there  also;  and  that  while  the  said  Mary  Ashford. 
90  was  at  the  said  house  of  the  said  D.  Clarke  (to  wit) 
on,  &c.  at,  &c«,  he  the  said  Abraham  Thornton  said  of 

and 
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and  concerning  the  said  Mary  Ashford  in  the  presence        1818. 
and  hearing  of  one  Joseph  Cooke  then  and  there  and  still       * 
being  a  credible  witness,  but  not  in  the  hearing  of  the        against 
said  Mary  AsJifora\  in  gross  and  obscene  language  to    Thornt011* 
the  effect  following,  (that  is  to  say,)  that  he  the  said 
A.  T.  had   bad  carnal  knowledge  of  the  sister  of  the 
said  M.  Ashford  three  times,  and  that  he  would  have 
carnal  knowledge  of  her  the  said  M,  Ashford  or  die  by 
it.     And  the  said  W.  A.  further  saith  that  the  said  M* 
Ashford  and  the  said  A.  T.  danced  together  at  the 
house  of  the  said  D.  Clarke  on  the  evening  of  the  said 
26th  day  of  May,  and  that  about  12  o'clock  at  night  of 
the  same  26th  day  of  May  at,  &c,  the  said  Mary  Ash- 
ford and  A.  T.  left  the  said  house  of  the  said  Daniel 
Clarke  and  walked  together  towards  Erdington  in  the 
parish  of  Aston  near  Birmingham  in  the  said  county  of 
Warwick.      And  the  said  W.  A.  further  saith  that  about 
3  o'clock  in  the  morning  of  the  27th  day  of  May,  the 
said  Mary  Ashford  and  A.  T.  were  seen  talking  together 
at  a  certain  stile  near  to  a  certain  lane  called  Bell  Lane 
leading   towards  Erdington  aforesaid,  to  wit,  at,  &c. 
And  the  said  W.  A.  further  saith  that  about  4  o'clock 
of  the  same  morning  of  the  said  27th  day  of  May  in 
the  57th  year  aforesaid,  the  said  Mary  Ashford  went  to 
the  house  of  a  certain  person,  (to  wit)  one  Mary  Bullet* 
in  Erdington  aforesaid,   at  which  said  lastmentioned 
house  she,  the  said  Mary  Ashford\  had  on  the  then  pre- 
ceding day  left  some  wearing  apparel,  and  that  the  said 
M.  Ashford  then  and  there  remained  in  the  said  last- 
mentioned  house  about  a  quarter  of  an  hour,  and  that 
during  that  time  she,  the  said  M.  Ashfora\  then  and 
there  appeared  in  good  health  and  in  perfect  composure 
of  mind.    And  the  said  W.  A.  further  saith  that  the 

said 
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1818.        said  Mary  Ashford  at  the  end  of  the  said  lastmentioned 

— -        time,  to  wit,  on,  &c.  left  the  said  lastmentioned  house, 

against        to  wit,  at,  &c.    And  the  said  W.  A.  further  saith  that 
Thorwtok.     very  goo|^  ^^  lg  to  gay^  ^thiu  the  qnce  cf  a  quaver 

of  an  hour  after  the  said  Mary  Ashford  so  left  the  said 
lastmentioned  house  as  aforesaid,  she  the  said  Mary 
Ashford  was  seen  (to  wit)  at,  &c.  walking  alone  in  a 
direction  leading  from  Erdington  aforesaid  towards 
Langley  in  the  said  parish  of  Sutton  Coldficld  in  the  said 
county  of  Warwick,  which  said  Langley  was  then  the 
place  of  residence  of  her,  the  said  Mary  AsJiforcL  Arid 
the  said  W.  A.  further  saith  that  before  and  on  the  said 
27th  day  of  May  in  the  57th  year  aforesaid  there  was  * 
certain  public  foot  way  leading  out  of  Bell  Laite  afore- 
said across  certain  closes  towards  Langley  aforesaid,  to 
wit,  at,  &c.  and  that  one  of  the  Baid  closes  a  short  time 
before  the  said  27th  day  of  May  aforesaid  in  the  57th 
year  aforesaid  had  been  harrowed,  and  then  was  newly 
harrowed,  and  which  said  lastmentioned  close  wad  tod 
is  next  adjoining  to  the  close  in  which  was  and  is  situate 
the  said  pit  wherein  the  body  of  the  said  Mary  Ashford 
was  found  as  aforesaid,  to  wit,  at*  &c.  And  the  said 
W.  A.  further  saith  that  on  the  27th  day  of  May  in  the 
morning  of  that  day*  to  wit,  at*  &C  there  appeared  and 
were  manifest  in  the  said  harrowed  field  in  and  tipoft 
the  said  newly  harrowed  ground  there,  the  recent  marks 
and  impressions  of  the  footsteps  of  the  said  A.  T.  and  of 
the  footsteps  of  the  said  Mary  Ashfara\  the  same  having 
been  then  and  there  carefully  examined  and  cbmpar^d 
by  dirers  credible  witnesses,  with  the  shoes  warn  by  €b* 
said  A.  T.  and  the  said  Mary  Ashford  respectively  00  the 
morning  of  the  same27thdgyof3£^  and  dutrirtbetf  arid 
there  appeared  and  was  ifcaiiifest  from,  the  said  imtok*  arid 
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impressions  of  the  said  footsteps  to  the  said  credible  wit* '  Id  18* 
nesses  who  then  and  there  examined  and  compared  them  '  « 
as  aforesaid,  that  she,  the  6aid  Mary  Ashford,  had  rw  mgmmt 
and  endeavoured  to  escape  from  him  the  said  A*  T.9 
and  that  he,  the  said  A-  T.  had  run  after  and  pursued 
her  the  said  Mary  Ashford,  and  had  overtaken  her  in 
the  said  harrgwed  field,  and  it  also  then  and  there  ap- 
peared and  was  manifest  to  the  same  credible  witnesses 
from  the  said  marks  and  impressions  of  the  said  foot- 
steps, that  from  that  part  of  the  said  harrowed  field 
where  he  the  said  A,  71,  had  so  overtaken  the  said 
Mary  Ashford  as  aforesaid,  they,  the  said  A.  T.  ajid 
Mary  Ashford  had  walked  together  in  a  direction  lead- 
ing towards  the  said  pit  where  the  body  of  the  said 
Mary  Ashford  was  so  found  as  aforesaid  and  also 
towards  the  spot  where  the  said  mark  and  impression  of 
a  human  figure  appeared  on  the  grass  as  aforesaid  un- 
til the  said  marks  and  impressions  of  the  said  footsteps 
approached  and  came  within  the  distance  of  about  forty 
yards  from  the  said  pit  at  which  said  distance  from  the 
said  pit  the  said  marks  and  impressions  of  the  said  foot- 
steps were  lost  and  could  no  longer  be  traced  by  reason 
of  the  hardness  of  the  ground  there.  And  the  said 
W.  A.  further  says  that  there  also  then  and  there  ap- 
peared and  were  manifest  in  the  said  harrowed  field  in 
and  upon  the  said  harrowed  ground  there,  the  recent 
inarks  and  impressions  of  the  footsteps  of  the  said  A. 
T.9  from  which  said  lastmentioned  marks  and  impres- 
sions it  then  and  there  appeared  and  was  manifest  to 
the  same  lastmentioned  credible  w^tnessqs  wh&  thep  and 
thei-e  carefully  examined  and  compared  the  saj4  ]***> 
mentioned  footsteps  with  the  shoes  sp  worn  by  th«  said 
A.  T.  as  aforesaid,  that  he,  tha  said  A  T.  had  tbeq 

recently 
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1818.  recently  run  by  himself  along  the  said  harrowed  fielct 
— ~"  in  a  direction  leading  from  the  said  pit,  to  wit,  at,  8uv 
*  against  And  the  said  W.  A.  further  says  that  no  other  marks  or 
impressions  of  any  footsteps  of  her  the  said  Mary 
Ashford  were  then  and  there  found  or  visible  except  as 
aforesaid.  And  the  said  W.  A.  further  says  that  on  the 
morning  of  the  said  27th  day  of  May  in  the  57th  year 
aforesaid,  to  wit,  at,  &c.  there  was  visible  and  manifest 
on  certain  grass  then  and  there  growing  very  near  to  the 
edge  of  the  bank  of  the  said  pit,  and  near  to  that  part  of 
the  said  pit,  in  which  the  body  of  the  said  Mary  Ashford 
was  found  drowned  as  aforesaid,  the  mark  and  impression 
of  the  shoe  of  a  man's  left  foot.  And  the  said  W.  A. 
saith  that  on  the  same  morning  the  said  A.  T.  had  on 
and  wore  shoes  made  and  fitted  for  his  right  and  left 
f$et  respectively,  to  wit,  at,  &c.  And  the  said  W.  A. 
further  saith  that  on  the  morning  of  the  said  27th  day 
of  May  in  the  57th  year  aforesaid,  at,  &c.  the  said  A. 
T.  was  searched  and  stripped  in  the  presence  of  divers 
credible  witnesses,  and  that  the  shirt  of  the  said  A.  T. 
and  the  inside  of  the  breeches  of  the  said  A.  T.9  and 
which  said  shirt  and  breeches  he,  the  said  A.  T.9  then 
and  there  had  on  and  wore  were  then  and  there  marked 
and  stained  with  blood,  and  that  on  the  same  being 
discovered  to  be  so  marked  and  stained  with  blood  the 
said  A.  T.  then  and  there  declared  that  on  the  then 
preceding  night  he  had  carnal  knowledge  of  the  body  of 
the  said  Mary  Ashford  by  her  own  consent.  And  this 
he,  the  said  W.  A.,  is  ready  to  verify  when,  where^ 
and  in  such  manner  as  the  Court  here  shall  direct 
and  award:  wherefore  he  prays  judgment;  and  that 
the  said  A*  T.  may  not  be  admitted  to  wage  battle  in 
this  appeal  against  him  the  said  JV.  A. 

The 


n*  the  Fifty-eighth  Year  of  GEORGE  III.  417 

The  Court,  by  consent,  gave  lime  to  reply  till  the         1818. 
second  day  of  Hilary  term,  on  which  day,  the  ap-        — — 

AsHFORl> 

pellee  put  in  his  replication,  which  he  also  verified         against 

u     !-•       /cj      •,.  Thornton* 

by  his  affidavit. 

Saturday  next  after  eight  days  of  Saint  Hilary, 
in  Hilary  term  in  the  58th  year  of  the  reign  of  King 
George  the  Third. 

And  the  said  Abraham  Thornton  saith,  that  he  the 
said  A.  T.  notwithstanding  any  thing  by  the  said  W.  A. 
in  the  said  counterplea  alleged,  ought  to  be  admitted 
to  wage  battle  in  this  appeal  with  him  the  said  W.  A. 
because  protesting  that  the  said  counterplea  is  insuffi- 
cient, and  that  he  the  said  A.  T.  is  not  under  any 
necessity  or  in  anywise  bound  by  the  law  of  the  land,  to 
answer  the  same,  nevertheless  for  replication  to  the 
said  counterplea  in  this  behalf,  the  said  A.  T%  saith, 
that  before  and  at  the  time  of  the  issuing  of  the  writ 
of  appeal  of  him  the  said  IV.  A.  in  this  suit,  there  were, 
and  still  are  the  violent  and  strong  presumptions  and 
proofs  following,  that  he  the  said  A.  T.  was  not  and  is 
not  guilty  of  the  felony  and  murder  aforesaid,  in  the 
said  writ  of  appeal  and  count  charged  and  alleged 
against  him,  (that  is  to  say)  that  at  the  time  when  the 
said  Maty  Ashford  went  to  the  house  of  the  said 
Mary  Butler  in  Erdington  aforesaid  in  the  morning  of 
the  said  Tuesday  the  27th  day  of  May  as  in  the  counter- 
plea of  the  said  W.  A.  is  above  set  forth,  she  the  said 
M.  Ashford  went  there  alone,  and  unaccompanied  by 
the  said  A.  T.9  and  the  said  A.  T.  further  says,  that  the 
said  Mary  Ashford  left  the  house  of  the  said  Mary 
Butler  at  about  one  quarter  of  an  hour  past  four 
of  the  clock  on  the  said  morning,  alone,  and  unac- 
companied by  the  said  A.  T.,  and  proceeded  in  a 

direction 
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1818.        direction   towards  Langley  aforesaid,   to  wit  at,   &c. 
— " "         And  the  said  A.  T.  further  says,  that  a  short  time  after 

Ashford 

agahut        the  said  Mary  Ashford  had  so  left  the  house  of  the 
said  Mary  Butler,  she  was  met  at  a  short  distance  from 
the  same,  walking  alone  in  a  direction  leading  from 
Erdington  aforesaid,  towards  Langley  aforesaid,  by  one 
Joseph  Dawson,  who  then  and  there  saw  her  in  Bell 
Lane  in  the  said  counterplea  mentioned,  and  proceed- 
ing therein  towards  Langley  aforesaid,  be  the  said 
A.  T.  not  being  in  company  with  the  said  M.  Ashford, 
nor  any  where  within  sight,  to  wit,  at,  &c     And  the 
said  A.  T.  further  says,  that  within  a  short  time  after* 
wards,  that  is  to  say,  within  the  space  of  a  quarter  of 
an  hour  from  the  time  she  so  left  the  house  of  the  said 
Mary  Butler,  the  said  Mary  Ashford  was  seen  by  one 
Thomas  Broadhtrst  crossing  the  turnpike  road  leading 
from  London  to  Chester,  in  that  part  of  the  same  which 
passes  across  the  Bell  Lane,  and  that  the  said  Mary 
Ashford  continued   the  course   along  the  said    lane, 
called  Bell  Lane,  towards  Langley  aforesaid,  she  the 
said  Mary  Ashford  then  also  being  alone,  and  unac- 
companied by  the  said  A.  T.  to  wit,  at,  &c.     And  the 
said  A.  T.  further  saith,  that  at  the  said  several  places 
when  the  said  Maiy  Ashford  was  so  as  aforesaid  seen 
by  the    said  Joseph  Dawson    and    the    said    Thomas 
Broadhurst,  the  said  road  was  broad  and  straight  for  a 
considerable  distance,  and  that  he  the  said  A.  T.  might 
then    and    there  have  been   seen   at  a   considerable 
distance  if  he  had  been  proceeding  in  the  same  direc- 
tion with  the  said  Mary  Ashford,  to  wit,  at,  &c.     And 
the  said  A.  71  further  says,  that  on  the  morning  of 
the  said  Thursday  the  27th  day  of  May  at  half  past 
four  and  not  later  than  25  minutes  before  five  o'clock 
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of  the  said  morning,  he  the  said  A.  T.  was  seen  by  1818. 
divers  credible  witnesses,  that  is  to  say,  by  one  — — — 
W>  Jennings,  one  Martha  Jennings,  one  Jane  Heaton,  ^J^t' 
and  one  John  Holden,  the.  younger,  being  all  of  them 
persons  with  whom  he  the  said  A.T.  had  no  previous 
connexion  or  any.  acquaintance,  whilst  he  the  said 
A  T.  was  walking  along  a  certain  lane  leading  from 
Erdington  aforesaid,  to  Castle  Bromnrich  aforesaid, 
close  to  the  farm  house  of  one  John  Holden,  the  elder, 
which  was  the  direct  way  from  Erdington  aforesaid, 
towards  the  house  of  the  said  A.  TVs  father,  with  whom 
he  the  said  A.  71  then  resided,  to  wit  at,  &c  and  that 
the  said  A.  T.  was  then  walking  very  slowly,  leisurely, 
and  composedly  along  the  said  lane,  and  did  not  ap- 
pear to  any  of  the  said  persons  last  mentioned,  to  be 
in  any  degree  of  confusion  or  disorder.  And  the  said 
A.  T.  farther  saitb,  that  when  he  had  continued  his 
course  about  a  mile  from  the  said  farm  house  of 
the  said  John  Hctden,  the  elder,  he  was  seen  by  one 
John  Haydon  still  slowly  walking  in  a  certain  foot-path 
in  the  same  direction  from  Erdington  aforesaid  towards 
Castle  Brommch  aforesaid,  and  that  the  time  at  which 
he  was  so  seen  by  the  said  John  Haydon,  was  about 
ten  minutes  before  five  o'clock  of  the  same  morning. 
And  the  said  A.  T.  says,  that  he  was  very  well  ac- 
quainted with  the  said  John  Haydon,  and  that  he  then 
and  there  stopped  and  conversed  with  the  said  John  Hay- 
don for  the  space  of  a  quarter  of  an  hour,  after  which  he 
the  said  A.  T.  parted  from  him  and  continued  walking  on 
towards  the  house  of  his  the  said  A.  7Vs  father  near 
Castle  Bronmkh  aforesaid ;  and  the  said  A.  T.  further 
saith,  that  one  John  Woodcock  saw  him  the  said  A.  T. 
and  the  said  John  Haydon  so  stopping  and  conversing 

together 


420 


CASES  in  EASTER  TERM 


1818, 


ASHFOKD 

against 
Thornton. 


together  as  last  aforesaid,  to  wit  at,  &c.  And  the  said 
A.  T.  further  saith,  that  he  the  said  A.  T.  was  after- 
wards seen  by  one  James  White  in  Castle  Bromwich 
aforesaid,  at  about  25  minutes  past  five  of  the  clock 
of  the  same  morning,  when  he  the  said  A.  T.  was  still 
walking  slowly  and  leisurely  in  a  direction  towards  his 
father's  house,  which  was  about  half  a  mile  from  Castle 
Bromwich  aforesaid,  to  wit,  at,  &c  And  the  said 
A.T.  further  says,  that  the  distance  from  the  house  of 
the  said  Mary  Butler  along  the  said  lane  called  Bell 
La?ie,  and  over  and  across  the  said  harrowed  field  in 
the  said  counterplea  mentioned  to  the  pit  of  water 
wherein  the  body  of  the  said  Mary  Ashfbrd  was  found, 
is  one  mile  two  furlongs  and  thirty  yards,  and  that  the 
distance  from  the  workhouse  being  the  nearest  point  of 
the  village  of  Erdington  to  the  said  farm  house  of  the 
said  John  Holden  the  elder,  along  the  said  lane  and 
footpath  leading  from  Erdington  aforesaid  to  Castle 
Bromwich  aforesaid,  is  one  mile  three  furlongs  and 
sixty-two  yards,  and  that  the  distance  from  the  said 
pit  of  water  round  by  Erdington  aforesaid  to  the  said 
house  of  the  said  John  Holden  the  elder,  is  two  miles 
and  four  furlongs  at  the  least,  to  wit,  at,  &c.  And 
the  said  A.  T.  further  saith,  that  the  most  ready  and 
accessible  way  from  the  said  pit  of  water  to  the  said 
farm  house  of  the  said  John  Holden  the  elder,  and 
also  the  shortest  way  with  the  exception  of  that  herein- 
after next  mentioned,  and  also  the  way  which  could 
be  gone  over  in  the  shortest  possible  time,  by 
any  person  travelling  the  same  on  foot,  was  and  is 
the  way  following  (that  is  to  6ay)  from  the  said  pit  of 
water  across  certain  closes  into  a  certain  turnpike  road, 
called  the  Chester  road,  at  a  part  thereof  near  to  the 
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garden  wall  of  one  Mr.  Hipkins,  and  so  across  the  said        1818. 
road  into,  over,  and  across  certain  other  inclosures        — — 

ASHPOID 

into  and  along  a  certain  lane  leading  by  the  house  of  agtuna 
Mr.  Laugher,  and  so  along  a  certain  other  lane  unto 
the  said  farm  house  of  the  said  John  Holden  the  elder, 
and  that  the  distance  of  the  said  pit  of  water  from  the 
said  last-mentioned  farm  house,  measured  in  the  direc- 
tion of  the  said  last  mentioned  way,  is  not  less  than 
one  mile  seven  furlongs  and  one  hundred  and  seventy 
yards,  to  wit,  at,  &c.  And  the  said  A.  T.  further 
saith,  that  the  distance  from  the  said  pit  of  water  in  a 
straight  line  to  the  said  farm  house  of  the  said  John 
Holden  the  elder,  is  not  Jess  than  one  mile  four  fur- 
longs and  sixty  yards,  but  the  said  A.  T.  saith*  that 
there  is  no  footpath  or  other  way  in  the  direction  last 
mentioned,  except  for  the  distance  of  about  one  hun- 
dred yards,  being  from  the  bridge  across  the  said  canal 
to  the  said  farm  house,  and  that  from  the  intersections 
of  the  hedges  and  fences  of  the  several  inclosures  lying 
between  the  said  pit  of  water  and  the  said  bridge,  and 
the  difficulties  of  the  ground,  it  would  require  a  longer 
time  to  arrive  at  the  said  farm  house  by  the  said  last- 
mentioned  course,  than  by  taking  the  more  circuitous 
and  accessible  course,  secondly  above  pointed  out,  to 
wit,  at  &c.  And  the  said  A.  T.  further  saith,  that  the 
clock  of  the  house  of  the  said  Mary  Butler,  by  which 
the  time  of  the  departure  of  the  said  Mary  Ashford  from 
the  said  last-mentioned  house  is  fixed  and  ascertained, 
was  on  the  morning  of  the  said  27  th  day  of  May,  and 
before  any  alteration  was  made  in  the  time  marked  by 
the  said  clock,  carefully  compared  by  one  William 
Webster,  Esq.  a  person  wholly  unknown  to  the  said 
A.  T-,  and  one  of  the  witnesses  called  by  the  pro-. 
Vol.  I.  F  f  secutor* 
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1818.        secutors  upon  the  trial  of  the  indictment  hereinafter 

— — *        next  mentionedi   with   the  true   time   then    kept    at 

against        Birmingham,  and  that  the  clock  at  the  farm  house  of 
Tbohhton.     ^  gaid  JoknHolden  fa  eider>  by  which  the  time  of 

the  arrival  of  the  said  A.  T.  close  to  that  farm  house  is 
ascertained,  was  also  on  the  morning  of  the  28th  day 
of  May,  and  before  any  alteration  was  made  in  the 
time  marked  by  the  same,  carefully  compared  by  one 
William  Ttmmley,  a  person  wholly  unconnected  with 
the  said  A.  T.,  with  the  same  true  time  so  kept  at 
Birmingham  as  aforesaid,  and  that  the  several  times 
hereinbefore  stated,  that  is  to  say,  the  time  of  one 
quarter  of  an  hour  past  four  of  the  clock  at  which  the 
said  Mary  Ashford  left  the  house  of  the  said  Mary 
Butler,  and  the  time  of  half  an  hour  past  four  of  the 
clock,  or  25  minutes  before  five  of  the  clock,  at  which 
the  said  A.  T.  was  close  to  the  farm  house  of  the  said 
John  Holden  the  elder,  and  also  the  said  several  other 
times  hereinbefore  mentioned,  are  all  corrected  and  re- 
duced to  the  same  measure  of  time,  that  is  to  say,  the 
true  time  so  kept  at  Birmingham  on  that  day,  and  are 
hereinbefore  stated  accordingly,  to  wit,  at,  &c  And 
the  said  A.  T.  further  saith,  that  upon  his  arrival  at 
his  father's  house,  near  Castle  Bromwich  aforesaid,  on 
the  morning  of  the  said  27th  day  of  May,  he  changed 
his  hat  and  coat  which  he  had  worn  during  the  pre- 
ceding night,  and  no  other  part  of  his  wearing  apparel, 
but  that  he  still  had  on  and  wore  the  same  shirt  and 
breeches,  and  the  same  stockings  and  shoes,  which  he 
had  worn  during  the  preceding  night,  and  he  had  on 
and  wore  the  same  respectively  at  the  time  he  was  ap- 
prehended upon  the  said  charge  of  the  said  felony  and 
murder,  to  wit,  at,  &c.    And  the  said  ^f.  T.  further  saith, 

that 
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that  on  inch  his  apprehension,  upon  the  charge  of  1818. 
having  been  guilty  of  the  said  felony  and  murder  of  the  — — 
said  Mary  Azhford  as  aforesaid,  he  was  taken  before  agmnt 
one  Wm.  Bedford,  Esq-  one  of  his  Majesty's  Justices  of  Tao,ll,TOM- 
the  peace  for  the  county  of  Warwick,  before  whom  the 
several  witnesses  were  examined  in  support  of  the  said 
charge,  and  that  he  the  said  A.  T.  being  also  examined, 
did  upon  that  occasion  give  in  his  examination,  which 
was  afterwards  reduced  into  writing  and  signed  by  him 
the  said  A.  T.,  in  which  examination  he  the  said  A.  T. 
gave  an  account  of  the  several  places  at  which  he  had 
been  during  the  night  of  the  26th  and  the  morning  of 
the  27th  of  May,  and  the  several  times  at  which  he 
had  been  at  such  places  respectively,  and  described 
the  several  persons  whom  he  met  and  saw  during  such 
night  and  morning.  And  the  said  A.  T.  further  says, 
there  is  no  fact  stated  by  him  the  said  A.  71,  upon  such 
his  examination  as  aforesaid,  which  hath  been  in  any 
manner  contradicted  by  any  evidence  which  was  then 
given  or  hath  been  subsequently  given,  but  that  on  the 
contrary  thereof  many  of  the  said  facts,  and  all  the 
material  facts  stated  in  the  said  examination,  have 
since  been  fully  confirmed  and  corroborated  by  various 
witnesses,  as  well  as  those  called  in  support  of  the  pro- 
secution of  the  indictment  hereinafter  next  mentioned  as 
those  called  on  the  part  of  the  said  A.  T.  in  his  defence 
thereto,  to  wit,  at,  &c.  [The  replication  then  proceeded 
to  set  out  the  record  of  acquittal  of  Abraham  Thornton, 
on  an  indictment  for  the  murder  of  Mary  Ashford  at  the 
assizes  for  the  county  of  Warwick,  and  averred  that  the 
said  A.  T.  and  Mary  Askfbrd  in  the  writ  of  appeal  and 
count  mentioned,  were  the  same  persons  as  the  said 
A.  T.  and  Mary  Ashford  in  the  indictment  mentioned. 

F  f  2  And 


424  CASES  in  EASTER  TERM 

1818.        And  also  the  identity  of  the  supposed  murder  iff 
—        both.]     And  that  the  several  facts  and  circumstances, 
agimt        and  the  said  presumptions  and  proofs  in  the  said 
counterplea  mentioned,  and  thereby  supposed  to  be 
violent  and  strong  presumptions  and  proofs  that  he  the 
said  A.  T.  was  and  is  guilty  of  the  felony  and  murder 
aforesaid,  in  the  said  count  alleged  against  him  the 
said  A.  T.  as  aforesaid,  and  also  the  said  several  facts 
and  circumstances  in  this  replication  mentioned  were 
in  substance  and  effect  proved  upon  oath  before  the 
Court  and  jury  at  the  said  trial  of  the  said  indictment  of 
the  said  A.  T.  for  the  murder  of  the  said  Mary  Ashford. 
[The  replication  then  further  proceeded  to  set  out  a 
similar  acquittal  on  an  indictment  for  a  rape,  with 
similar  averments    of  identity.      And  concluded   as 
follows,]   And  so  the  said  Abraham  Thornton  saith,  that 
the  several  facts  and  circumstances  in  this  replication 
set  forth,  afford  stronger  and  more  violent  presump- 
tions, and  are  stronger  proofs  that  he  the  said  A.  T.  is 
not  guilty  of  the  felony  and  murder  whereof  he  is  ap- 
pealed as  aforesaid,   than  the  said  presumptions  and 
proofs  in  the  said  counterplea  set  forth,  that  he  the 
said  A.  T.  is  guilty  of  the  felony  and  murder  whereof 
he  is  so  appealed  as  aforesaid.     And  this  he  the  said 
A.  T.  is  ready  to  verify,  wherefore  he  prays  judgment, 
and  that  he  may  be  admitted  to  wage  battel  in  this 
appeal  with  him  the  said  W.  Ashford,  &c. 

To  this  there  was  a  general  demurrer  and  joinder 
therein* 

ft-tda  Chitty  in  support  of  the  demurrer.    There  are  two 

f<b.  6th.  objections  to  this  replication.      First,  It  is  not  com- 

petent for  the  appellee,  in  answer  to  a  counterplea,  to 
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state  circumstances  affording  a  presumption  of  inno-  1818* 
oence.  Secondly,  The  circumstances  stated  in  this  "—"~ 
replication,  are  not,  it  admissible,  sufficient  to  raise  against 
that  presumption.  Before,  however,  these  questions 
are  discussed,  it  will  be  necessary  to  shew  that  the 
counterplea  is  by  itself  sufficient,  inasmuch  as  if  that 
be  not  good,  it  is  of  no  consequence  to  shew  that  the 
replication  is  no  answer  to  it. 

The  right  of  appeal  had  its  origin  at  the  common 
law,  and  many  exceptions  having  been  allowed  to 
abate  it,  the  statute  of  Glocesier  (a)  was  passed,  which 
provided,  that  "  if  the  appellor  declare  the  deed,  the 
"  year,  the  day,  the  hour,  the  time  of  the  king,  and 
"  the  town  where  the  deed  was  done,  and  with  what 
"  weapon  he  was  slain,  the  appeal  shall  stand  in  effect, 
"  and  shall  not  be  abated  for  default  of  fresh  suit,  if 
"  the  party  shall  sue  within  the  year  and  the  day, 
"  after  the  deed  done"  Between  the  time  of  passing 
the  above  statute  and  the  3  H.  7.  c.  1.,  a  practice  had 
prevailed,  not  to  put  persons  upon  their  trial  by  indict- 
ment at  the  suit  of  the  king  until  the  year  and  the  day, 
(the  time  limited  for  bringing  the  appeal)  had  expired, 
at  which  period,  the  witnesses  who  were  to  prove  the 
fact  were  often  dead  and  the  matter  forgotten.  To 
remedy  this  inconvenience,  the  3  H.  7.  c.  i.  was  passed, 
which  ordained  that  indictments  at  the  suit  of  the  king 
should  immediately  be  proceeded  upon,  and  before  appeal 
brought;  and  further  provided,  that  the  plea  of  autrefois 
acquit,  or  autrefois  attaint  upon  such  indictment,  should 
be  no  bar  to  the  subsequent  appeal,  but  that  the  appellant 
"  should  have  such  and  the  like  advantage  as  if  th$ 

(«)  6£.  3.  c.9. 
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1818.         ^d  acquittal  or  attainder  bad  not  been."     The  statute 
Ash  ford       recognizes  therefore  the  right  which  the  heir  at  law 

^f«w/         had  at  the  common  law,  to  bring  an  appeal  for  the 
death  of  his  ancestor,  and  prevents  the  acquittal  of  the 
appellee  from  being  an  effectual  bar  to  the  suit     But 
upon  the  present  occasion  it  becomes  necessary  to  con- 
sider by  what  means  the  appellee  who  has  waged  his 
battel  in  answer  to  this  appeal  is  to  be  ousted  of  that 
right;  and  in  order  to  discuss  that  question  properly, 
it  will  be  necessary  to  see  upon  what  grounds,  and  by 
what  circumstances,  that  right  is  taken  away.     The 
authorities  may  be  conveniently  taken  in  the  order  of 
time  in  which  they  occur.     The  first  is  GlanviUe  (a), 
who  flourished  in  the  time  of  H  2.  A.  D.  1 1 54.     In  his 
book  it  is  laid  down,  that  in  the  case  of  an  appeal,  if 
it  appears  that  there  is  a  probable  ground  of  suspicion, 
the  party  is  not  to  be  allowed  to  try  the  question  by 
battel,  but  by  the  trial  by  ordeal,  which  at  that  time 
prevailed,  and  he  says  that  the  accuser  in  an  appeal 
may  decline  duel   either  on  account  of  his  age,   or 
mayhem,  and  then  "  tenetur  se  purgare  is  qui  accusatur 
per  dei  judicium  scilicet  per  calidum  ferrum  velper  aquam 
pro  diversitateconditionis  homiuum  per  ferrum  callidum 
si  fuerit  homo  liber  per  aquam  si  fuerit  rusticus."     And 
in  chapter  2.  he  says,  on  a  prosecution  for  a  fraudulent 
concealment  of  treasure  trove  the  defendant   "  pre* 
sumptione  contra  eum  faciente  tenebitur  per  legem 
apparentem  se  purgare."     And  again,  chapter  3.,  if  a 
person  be  appealed  of  homicide,  he  is  sometimes  com- 
pelled to  undergo  the  legal  purgation,  if  he  was  taken 
in  the  flight  by  a  crowd  pursuing  him,  and  this  be 

(«)  Gla*v.  lib*  14.  a. 
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regularly  proved  in  Court  by  a  jury  of  the  country*  1818. 
So  that  it  should  seem  in  this  last  case  that  there  was  — — 
a  collateral  issue  to  be  tried  (as  is  done  in  the  case  of  ^^ 
an  escape),  on  the  event  of  which  depended  the 
question,  whether  the  party  was  to  be  allowed  his 
trial  by  battel  or  not  The  next  authority  is  Bracton* 
This  author  in  his  chapter  entitled  "  Qualiter  captus 
produci  debet  coram  justiciar iis  et  quare  justiciarii 
examinare  debent  in  duello  injungendo  et  judiciis,  9tc" 
has  these  words  "  Cum  autem  productus  fuerit  et  de  cri- 
mine  ei  imposito  accusatus,  si  crimen  statimconfiteatur, 
satis  planum  erit  judicium :  si  autem  negaverit  et  crimen 
defenderit  precise  et  sit  aliquis  qui  eum  appellat  per  verba 
legitima  appellum  facientia  tunc  autem  defendit  omnia 
precise  quae  ei  imponuntur  et  nihil  excipit  contra  appel- 
kntem  habebit  electionem  utrum  se  ponere  velit  super 
patriam  utrum  culpabilis  sit  decrimine  ei  imposito  velnon 
vel  defendendi  se  per  corpus  suum."  He  goes  on  then 
to  state,  that  it  is  the  duty  of  the  judges  ex  officio,  and 
even  though  the  appellee  may  have  omitted  it,  to 
examine  into  the  "  factum  et  causam  appelli"  and 
the  proceedings,  that  they  may  see  whether  they  are 
correct,  and  if  all  are  correct,  then  to  award  the  trial 
by  battel ;  and  he  then  subjoins  these  words :  "  et  haec 
vera  sunt,  quod  appellatus  per  corpus  suum  se  de- 
fendere  poterit  cum  appellatus  fuerit,  nisi  aliqua  vio- 
lenta  praesumptio  faciat  contra  ipsum,  quae  probationem 
non  admittit  in  contrarium,  per  quam  dedicere  vel  de- 
fendere  posset  mortem  et  feloniam:  sicut  esse  potest 
cum  quis  captus  fuerit  super  mortuum  cum  cultello 
cruentato;  mortem  dedicere  non  poterit:  et  haec  est 
constitutio  antiqua  in  quo  casu  non  est  opus  ali&  pro- 
batione :  in  quo  casu  non  est  necesse  probare  per  corpus 

Ff  4  see 


428  CASES  in  EASTER  TERM 

1818.        nee  per  patriam  ubi  praesumptio  violenta  facit  contra 

*-         appellatum."     (Lord  Ellenborough  C.  J.     So  that  if  a 

against  man  were  found  over  a  dead  body  with  a  bloody  knife 
in  his  hand,  it  would,  according  to  Bracton*  be  impos- 
sible for  him  to  deny  that  he  was  the  cause  of  the  death, 
and  he  would  be  immediately  condemned  and  executed. 
It  certainly  makes  one  retire  with  a  degree  of  horror 
from  the  consideration  of  such  laws,  which  prevented  a 
man  from  explaining  circumstances  which,  after  all*  were 
only  prima  facie,  and  not  conclusive  evidence  against 
him.  Abbott  J.  A  case  might  be  put  where  a  person 
should  come  up  and  find  another  lying  wounded  with  a 
dagger  in  his  body,  and  should  draw  it  out,  or  should 
in  assisting  the  wounded  man  wrench  the  knife  out  of 
the  murderer's  hand.  Then  if  the  murderer  escaped 
leaving  him  with  the  body,  according  to  this  law  he 
would  be  considered  guilty  of  the  murder,  and  be  im- 
mediately hanged  without  a  trial.)  That  hasty  con- 
struction of  guilt  seems  to  have  been  afterwards  aban- 
doned, and  it  is  not  material  to  consider  whether  in 
such  cases  the  courts  would  now  award  instant  execu- 
tion, because  the  only  conclusion  sought  to  be  esta- 
blished here  is,  that  in  such  cases  the  appellee  is  not 
to  be  allowed  his  wager  of  battel;  and  though  Bracton 
says,  that  in  such  case  it  is  not  necessary  to  prove  it 
per  corpus  nee  per  patriam,  still  at  least  this  must  be 
considered  as  an  authority  to  shew  that  in  such  cases 
the  appellee,  at  all  events,  may  not  prove  it  per  corpus, 
and  that  will  be  sufficient  upon  the  present  occasion. 
Bracton  then  goes  on  to  put  several  other  cases,  as  in- 
stances of  the  violenta  praesuroptio,  such  as  "  Si  quis 
jacuerit  in  domo  aliqua  de  nocte  solus  cum  aliquo  qui 
fiierit  interfectus;"  and  this  —  "  Si  duo  ibi  fuerintvel 
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plures  et  hutesium  non  levaverint  nee  plagam  a  latroni-         1818. 
bus  vel  aliis  qui  interfecerint  indefensione  facienda  non        — — 

1  ASHfORD 

receperint  vel  nee  quis  hominem  interfecerit  ostenderint        against 
de  se  vel  de  aliis."     In  these  cases  "  mortem  dedicere 
non  poterunt;"  and  then  there  follows  a  still  more  re- 
markable passage :  "  Si  quis  in  domum  suum  notum  vel 
ignotum  receperit  hospitandi  causa  vel  alia  hujusmodi 
et  qui  sanus  et  vivus  visus  fuit  intrare  et  nunquam 
postea   nisi  mortuus,    dominus  domus  si   tunc  domi 
fuerit  vel  alii  de  familia  qui  tunc  praesentes  fuerunt 
poenam  capitalem  non  evadent  nisi  forte  per  patriam 
fuerint  liberati  si  justiciarii  perspexerint  veritatem  per 
patriam  debere  inquiri"  He  then  puts  the  instance  of  a 
servant  and  his  master  sleeping  in  one  house,  and  the 
master  being  found  dead  in   the  morning,  and  adds, 
"  Homo  tenebitur  qui  nee  clamorem  levavit  nee  plagam 
receperit  nee  in  aliquo  se  opposuit  ad  defensionem :  et 
idem  dici  poterit  de  extraneo  quia  vix  evadere  poterit 
periculum  per  inquisitionem  patriae  propter  tarn  gravem 
praesumptionem  datam  de  tarn  occulto  facto.     Sed  cum 
patria  veritatem  scire  non  possit  de  tarn  occulto  facto 
qualiter  liberabitur  ille  qui  super  patriam  se  posuerit? 
revera    satis    liberat    quia    expresse   non   condemnat  . 
sicut  dici  poterit   de   charta   cum   satis  acquietat  ex  . 
quo    specialiter    non    onerat      Item    poterit   factum 
esse   tarn  occultum   quod  secta   sit  nulla  vel  minus 
rite  facta  tamen  calumniari  non  poterit  quia  initium. 
facti  sciri  non  poterit  sicut  de  veneno  dato:    et  quo 
casu    non    habebit    appellatus    electionem   utrum  se 
ponere  velit  super  patriam  vel  defendere  se  per  corpus 
suum  —  sed  oportet  quod  defendat  se  per  corpus  suum, 
quia  patria  nihil  scire  poterit  de  facto  nisi  perpfesump- 
tioncm  et  per  auditum  vel  per  mandatum  quod  quidem 
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1818*        non  sufficit  ad  probationem  pro  appellante  nee  pro  ap- 

,  — —        pellato  ad  liberationem."     From  the  above  passages  it 

qauut        should  seem  that  in  some  cases  of  violent  presumption 
TaoftMTOir.  .  . 

the  justices  bad  a  power  to  order  execution  "  nisi  forte 

perspexerint  veritatem  per  patriam  debere  inquiri." — 
A  discretion  was  therefore  given  them  (the  party  being 
at  all  events  ousted  of  the  trial  by  battel  in  such  cases) 
to  send  the  appellee  to  a  jury  or  not.  And  there  is 
another  instance  afterwards  put  which  shows  forcibly  in 
what  sort  of  cases  the  battel  was  given,  viz*  where  as  in 
veneno  dato  there  was  no  evidence  for  the  jury.  In 
such  a  case  the  appellee  was  compelled  to  fight.  The 
next  authority  is  Fleta,  who  wrote  in  1 272.  He  copies 
Bracton  nearly  verbatim,  and  it  is  not  therefore  neces- 
sary to  give  any  passages  from  him.  He  states  no  fur- 
ther instances  of  the  violenta  presumptio  than  have 
been  already  cited.  Britton  (who  wrote  in  1300), 
c  22*  p.  40.,  Title  of  Appeals,  enumerates  the  circum- 
stances which  will  oust  the  appellee  of  battel.  He 
says,  "  Many  things  however  may  destroy  the  right  of 
battel  in  every  felony,  for  if  the  appellant  be  mayhemed, 
or  be  within  the  years  of  fourteen,  or  beyond  the  age  of 
seventy  years,  or  be  ordained  within  holy  orders,  or  be  a 
woman,  or  if  being  a  man  he  can  aid  himself  by  matter  of 
record,  then  he  shall  say,  '  and  this  I  am  ready  to  prove 
in  every  manner  which  the  Court  shall  award ;' "  (a) 
and  he  adds,  that  the  appellee  shall  not  have  his 
election  of  wager  of  battel  if  there  is  evidence  to  sup- 
port 

(* )  This  passage  in  Britton  seems  to  hare  reference  only  to  the  form 
of  the  count,  which  was  materially  different  in  cases  where  either 
from  age,  sex,  or  mayhem,  the  appellant  was  exempted  from  the  battel, 
and  those  where  he  was  not.  In  the  former  cases  the  words  per  cor- 
pus sourn  were  omitted;  in  the  Utter  they  were  not.    This  will  rery 
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port  his  defence,  or  if  he  can  aid  himself  by  matter  of 
record.  So  in  Home's  Mirror,  p.  158.  A.D.  1307. 
in  addition  to  the  other  circumstances,  ousting  battel, 
it  is  stated,  if  a  party  be  indicted  of  the  felony  or 
murder  he  shall  not  wage  battel.  [Bayleyl.  Does 
that  mean  that  be  shall  not  wage  battel  on  the  indict- 
ment, or  that  there  being  a  collateral  indictment  found 
against  him  it  shall  oust  him  of  hfe  wager  of  battel  ?]  (a) 

The 


1818. 


Asiiroft.* 

against 
Tboentoit. 


deaily  appear  from  the  terminations  in  the  different  appeals  stated  by 
Bracton,  which  are  subjoined. 


Appeal 


OiTert  se  disrationarc  per  corpus  suum  sicut  ille 

li  praesens  fuit  et  hoc  vidit  et  sicut  curia  Domini 

regis  con  vide  rat. 


-a I  of  murder,  \  „  . 

«•■*»■    to 

-Appeal  de  pace  et  I     OiTert  se  probare  versus  eum  per  corpus 
plagis  fol.  144.    *  sicut  curia  considerat. 

A^mp!i,donamentot,?  .  0ffcrt V°h™ .?« ."*"."—  Jel  *{l°  modo 
fo.  14  f  b.  \  4,cut  cona  Domini  re81*  consider  a  vit. 

Appeal  of  robbery, )      OiTert  se  disrationare  versus   eum  per  corpus 
fol.  146-  J  suum  sicut  curia  considerat. 

Appeal   of  arson 
and  robbery,  fol. 
146.  b. 

Appeal  of  mayhem,  7      OiTert  se  disrationare  versus  eum  sicut  homo  ma~ 
fol  144.  b.         I  herniates  prout  curia  Domini  regis  coosideraverit. 

Appeal  of  rape,       7      A.  Faemina  talis  ■  oiTert  probare  versus  ip- 

foL  147.  I  sum  sicut  curia  Domini  regis  consideraverit. 

Appeal  I 

OiTert  probare,  Sec  at  supra. 


•1 


OiTert  se  disrationare  ut  supra. 


Lppeal  by  a  widow,'! 
of  the  death  off 
her  husband,  fol.  f 
148.  b.  3 


{a)  The  reason  here  assigned  in  argument  is  perhaps  Dot  the  true 
one,  and  certainly  is  by  no  means  satisfactory.  It  is  unquestionably 
laid  down  by  various  authorities,  that  a  previous  indictment  is  an  an- 
swer to  the  wager  of  battel ;  but  the  cases,  if  carefully  examined,  will 
probably  be  found  to  be  those  where  the  indictment  at  the  suit  of  the 
king  is  still  pending.  As  in  fiastal.  p.  5c,  where  the  plea  is  of  an  in- 
dictment still  remaining  before  the  coroner.  There  does  nor  seem  to  be 
any  good  reason  why  an  indictment  on  which  there  has  been  a  verdict 
of  acquittal  should  deprive  the  party  acquitted  of  any  the  lease  ad- 
vantage. But  a  very  satisfactory  reason  may  be  assigned  why  an 
indictment  still  pending  should  deprive  the  party  of  his  wager  of  battel 
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The  finding  of  the  bill  by  the  grand  jury  affords  a 
strong  presumption  of  the  guilt  of  the  party,  and  there- 
fore he  was  not  permitted  to  wage  his  battel.  The 
next  and  most  important  authority  is  that  of  Statm- 
JbnFs  Pleas  of  the  Crown,  lib.  3.  c.  13.  p.  176.  His 
words  are  these,  "  Trial  by  battel  is  another  trial  which 
a  defendant  in  an  appeal  of  felony  may  elect,  that  is,  to 
to  fight  with  the  appellant  by  way  of  trial  whether  be 
is  guilty  of  the  felony  or  not,  and  if  the  event  of  such 
battel  be  so  favourable  to  the  defendant  that  he  van- 
quish the  appellant,  he  shall  go  quit  with  respect  to  the 
appellant,  and  bar  him  of  his  appeal  for  ever.  And 
this  is  an  ancient  mode  of  trial  in  our  law,  and  one 
much  used  in  time  past,  as  appears  by  divers  precedents 
in  the  time  of  Edw.  3.  and  H.  4.,  which  is  not  so  disused 
but  that  it  may  be  brought  into  use  at  this  day  if  the 


$racton,  lib.  3.  c  19.  Met.  8.  M  Cum  autem  elegerit  defensfancm  per 
corpus  suum  et  omnia  concurrent  quae  jungunt  tppellum  statim  vadie- 
tur  duellum  et  quo  casu  si  a  pluribus  tppeliatus  fucrit  de  uno  fatto  et  uni 
pttgi  et  versus  unum  se  defenderit  recedet  quietus  versus  omnes  alios 
appellantes  et  etiam  de  tecti  regis,  quia  per  hoc  purgat  ionocentiam  suam 
versus  omnes  ac  si  se  poneret  super  patriam  et  patria  omnino  ipsum 
acquietaverit." 

Suppose  then  an  appeal  and  an  indictment  pending  at  the  same 
time.  If  the  party  in  the  appeal  waged  his  battel  and  conquered  he 
might  then  plead  his  acquittal  by  battel  in  bar  of  the  indictment. 
But  this  would  be  in  effect  waging  battel  against  the  king,  which  by 
all  the  books  he  may  not  do.  The  Courts,  therefore,  might  with 
great  propriety  in  such  a  case  refuse  the  wager  of  battel  to  the  appel- 
lee. But  where  there  has  been  a  verdict  on  the  indictment  the  case 
is  otherwise.  For  there  the  king  is  already  barred  by  the  verdict t  and  the 
Acquittal  of  the  party  by  battel  has  no  effect.  This  distinction  be- 
tween an  indictment  pending  and  not  pending  at  the  time  of  the 
appeal  does  not,  however,  seem  (from  the  accounts  here  received)  to 
have  been  at  all  adverted  to  in  the  case  of  the  appeal  now  depending 
in  the  Court  of  K.B.  in  Ireland,  where  the  appellant  has,  in  answer 
to  the  wager  of  battel,  put  in  a  counterplea,  stating  the  indictment 
on  which  the  appellee  had  been  previously  arraigned  and  acquitted. 


II 


defend- 
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defendant  pleases,  and  there  be  nothing  to  support  the         1818. 

counterplea  of  the  other  party."     And  in  chap.  15. 

p.  178.,  it  is  said  that  "  the  reason  why  a  man  should         against 
,  ,     .       ,    .  ~  ,  ,  .  .  Thoenton. 

be  admitted  in  a  case  of  appeal  to  try  his  cause  by 

battel,  seems  to  be  this,  that  no  evident  or  probable 
matter  appears  against  him  to  prove  him  guilty  of 
felony,  but  only  a  bare  accusation  of  the  plaintiff  or 
plaintiffs,  who  are  not  credible  witnesses  in  their  own 
cause.  Because  in  that  the  appellant  demands  judg- 
ment of  death  against  the  appellee,  it  is  more  reason- 
able that  he  should  hazard  his  life  with  the  defendant 
for  the  trial  of  it,  if  the  defendant  require  it,  than  to 
put  it  on  the  country,  who  for  default  of  evidence  may 
be  ignorant  of  it,  and  to  leave  God  to  whom  all  things 
are  open,  to  give  the  verdict  in  such  case  Scilicet,  by 
attributing  the  victory  or  vanquishment  to  the  one 
party  or  the  other  as  it  pleaseth  him ;  and  for  this  our 
books  are,  that  if  there  be  any  thing  which  may  serve 
the  plaintiff  for  presumption  or  testimony  that  his 
cause  is  true,  he  shall  oust  the  defendant  of  his  trial 
by  battel,  as  if  the  defendant  was  indicted  of  this 
felony  before  the  appeal  commenced,  or  was  taken 
with  the  mainour."  He  then  quotes  Bracton,  book  2., 
respecting  the  nature  of  these  presumptions,  and  adds, 
that  "  Britton  agrees  with  him,  so  that  it  appears  by 
Bracton  and  Britton  that  in  ancient  times  some  of 
these  presumptions  were  so  vehement,  that  they  were  as 
condemnation  to  the  other  party,  without  any  other 
trial,  but  they  are  not  90  at  this  day ;  for  trial  he  shall 
have  notwithstanding  such  presumption,  but  not  by 
battel,  as  appears  in  Fitzherberfs  Abridgement,  title 
Corone,  pi.  411.,  where  a  man  was  appealed  of  the 
death  of  his  wife  et  coronator  villas  cum  probis  homi- 
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nibus  hoc  testator  est  hoc  idem  testificator  dicens  se  ca- 
ptsse  eum  super  factum  cum  cultello  sanguinolento  ideo 
consideratum  est  quod  senondefendet  per  duellum.  And 
note  the  mainour  in  an  appeal  of  death  is  a  bloody  knife 
with  which  being  taken  he  shall  be  ousted  of  his  wager 
of  battel,  and  so  it  shall  be  in  an  appeal  of  robbery." 
From  this  pnmge  of  Staunford,  it  appears  that  there 
was  an  alteration  of  the  law.  For  in  Bract  mC%  time 
these  presumptions  produced  immediate  execution,  but 
in  die  time  of  Staun/brd  they  were  only  held  to  oust 
the  defendant  of  his  wager  of  battel,  and  to  compel 
him  to  put  himself  upon  the  country.  Staun/brd,  k 
is  observable,  wrote  soon  after  the  statute  3  H.  7.  c.  1. 
passed,  and  at  a  period,  therefore,  when  the  attention 
of  lawyers  was  directed  to  this  subject.  Soon  after  the 
work  came  out,  much  discussion  arose  amongst  anti- 
quaries respecting  the  trial  by  battel,  and  a  good  many 
of  these  contemporary  works  are  to  be  found  in 
HearnSs  collection  of  curious  discourses.  There  is 
there  a  tract  of  Sir  Robert  Cotton  on  this  subject, 
page  172.;  another  by  Mr.  fVhitcombe,  p.  203.,  and  a 
third  by  'Mx.Algar,  p.  217.  Without  going  through 
long  extracts  from  these  works,  the  result  of  them  all 
seems  to  be  this,  that  wherever  there  exists  legal  proof 
which  can  be  adduced  by  the  appellant,  the  appellee 
is  ousted  of  his  trial  by  battel.  Pulton  who  wrote  his 
book  "  De  pace  regis  et  regni"  in  1609,  and  after  the 
subject  had  undergone  this  discussion,  agrees  fully 
with  Staunfbrd.  Finch's  Law,  p.  421.,  is  to  the  same 
effect  as  Pultong  and  so  are  Co.  Litt.  294.  &.,  and 
2  Inst.  240.,  which  assign  a  similar  reason  (viz.  where 
there  is  no  other  evidence)  for  the  wager  of  battel  in 
die  trial  of  a  writ  of  right  He  then  cited  Hawkins9 
13  Pleas 


Thornton. 
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Pleas  of  the  Crown,  lib.  2.  c.45.  5.7.;  Blocks*.  Com*        1818. 
vol.  3.  446.;  Dufresnfs  Glossary,  p.  187.;  Montesqmetii       — 

AtHFOIlD 

Esprit  des  Loix,  lib.  28.  c.  25.;  Bobertson's  History  of  ag*imt 
Charles  V.  vol.  1.  p.  275.5  Reeves?  Hist.  English  Law, 
vol.2,  p. 25.;  Henrys  Hist,  of  Great  Britain,  vol  I. 
p.  332.  The  result  of  the  law  as  laid  down  by  Staun- 
Jbrd,  and  the  authorities  subsequent  to  him,  seems  to 
be,  that  where  evident  or  probable  matter  for  the 
consideration  of «  jury  exists,  there  the  appellee  shall 
not  have  his  battel,  but  must  put  himself  on  the 
country.  So  that  in  this  respect  a  modification  took 
place  of  the  older  authorities,  and  a  less  violent  pre- 
sumption was  held  to  be  the  subject  of  a  valid  counter- 
plea.  The  same  rule  is  deducible  from  the  cases  which 
are  to  be  found  in  the  year  books  and  the  other  reports. 
This  appears  from  Fitzherberfs  Abridgement,  tit  Corone, 
pi.  407.  before  cited,  20  E.  4.  6.,  and  from  Bro.  Abar. 
tit.  Battaile,  pL  4.  Where  it  is  laid  down,  that  when 
a  man  is  taken  at  the  suit  of  the  party,  and  escapes  and 
flies,  he  shall  not  have  battel,  because  he  has  broken  the 
king'flL prison;  and  in  the  same  book,  placitum  5.  Ap- 
peal of  robbery  before  the  justices  at  Newgate,  defend- 
ant tendered  battel,  and  ousted,  because  he  had  the 
mainour  in  the  presence  of  others;  and  12  E.  2.  agreea 
with  this.  So  also  in  pi.  1 1.,  if  defendant  be  indicted 
for  the  same  fact,  and  this  indictment  be  in  court,  de* 
fendant  shall  not  wage  battel  if  indictment  be  good* 
but  otherwise  if  indictment  be  bad.  [Abbott  J.  These 
authorities  carry  it  no  further  than  the  quotations  from 
the  elementary  writers.]  In  Rex  v.  Sir  Robert  Tresiliau 
and  Others,  1  St.  Trials,  11.,  the  House  of  Lords  re- 
fused the  wager  of  battel  to  Sir  Nicholas  Brambre,  even 
after  the  appellants  had  accepted  it,  and  resolved  that 
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they  would  examine  the  article*  touching  the  said  Ni- 
cholas, and  take  due  information,  by  all  true,  necessary, 
and  convenient  ways,  that  their  consciences  might  be 
truly  directed,  &c  And  in  the  note  of  the  learned 
editor,  it  is  laid  down  that.in  appeals  of  treason,  battel 
does  not  lie,  if  it  can  be  proved  by  witnesses;  and  for 
this,  the  case  of  Lord  Clarendon,  A.  D.  1667,  is  cited. 
The  result  of  all  these  authorities  being,  that  in  cases 
where  strong  and  vehement  presumptions  exist,  the 
party  who  was  formerly  subject  to  instant  execution,  is 
now  only  ousted  of  his  trial  by  battel ;  it  becomes  neces- 
sary, to  shew  that  the  counterplea  here  discloses  grounds 
for*  violent  presumption  of  guilt,  and  therefore  that 
the  battel  cannot  be  allowed.  The  principal  circum- 
stances disclosed  by  the  counterplea  are  these:  that 
Mary  AsJtfbrdj  at  seven  in  the  morning,  on  the  27th  of 
May,  was  found  dead  in  a  pit  of  water-— that  she  had 
been  recently  alive — had  been  drowned — and  that 
recently  before  her  death  some  man  had  had  carnal 
knowledge  of  her,  up  to  which  period  she  had  been  a 
virgin ;  that  her  arms  had  been  forcibly  grasped,  and 
that  there  were  stains  of  blood  about  her  person. 
[BayUy  J.  There  is  nothing  stated  in  the  counterplea 
from  whence  a  necessary  inference  arises  of  her  having 
been  thrown  into  the  pit ;  what  is  there  to  shew  that 
she  might  not  have  thrown  herself  in,  or  have  tumbled 
Vi?],  There  were  marks  of  blood  on  some  clover  grass 
about  a  foot  and  a  half  from  the  footpath,  and  the 
counterplea  states  that  the  grass  was  covered  with  dew ; 
the  .blood  therefore  .must  have  flowed  from  some  person's 
body  carried  by  some  one  else  along  the  footpath ;  as 
there  would  otherwise  have  been,  the  impression  of  a 
foot  displacing  the  dew  upon  the. grass.    [Baylty  i. 
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It  ii  not  allied  that  the  clover  was  in  such  a  state  as  1818. 
that  if  trod  on  it  would  necessarily  have  exhibited  the  *— 
marks;  nor  is  it  stated  whether  the  blood  might  not  ~*jta* 
have  been  there  before  the  dew  fell.  In  order  to  ex-  Taofc,,TO,,> 
dude  the  party  from  this  mode  of  trial,  you  must  allege 
positively  that  the  blood  displaced  the  dew,  and  not 
leave  it  entirely  to  inference.]  The  counter-plea  fur- 
ther states  a  coarse  declaration  by  the  appellee,  that  he 
would  have  carnal  knowledge  of  her,  or  die  by  her;  and 
that  he  was  seen  with  her  about  three  o'clock  in  the 
morning :  that  both  their  footsteps  were  traced,  near  the 
pit,  and  over  a  harrowed  field,  -—that  it  appeared  from 
them  that  she  had  attempted  to  escape,  —  that  he  had 
overtaken  her,  —  that  they  then  proceeded  together  to 
a  place  where  there  was  an  impression  of  a  human 
figure  on  the  grass  with  the  legs  and  arms  extended, 
and  where  there  was  an  effusion  of  blood :  that  his 
footsteps  alone  were  then  traced  from  thence  to  within 
forty  yards  of  the  pit,  where  the  hardness  of  the  ground 
prevented  their  being  further  visible,  and  that  there 
were  marks  of  the  footsteps  of  the  appellee,  rawing  in 
a  direction  from  the  pit  alone  across  the  harrowed  field 
and  leading  towards  Holden's  house,  and  also  that  very 
near  to  the  edge  of  the  bank  of  die  pit,  where  the  un- 
fortunate girl  was  found,  there  was  the  mark  of  the 
shoe  of  a  man's  left  foot  [Bayley  J.  That  is  not  de- 
scribed as1  a  recent  impression  —  nor  that  it  corre- 
sponded with  Thorntons  shoe*  It  is  not  even  stated 
that  Thornton'*  shoe  was  compared  with  it  and  found 
to  be  different,  nor  that  from  the  state  of  the  impression 
comparison  was  impossible.]  It  is  stated  that  he  on  that 
night  wore  right  and  left  shoes;  and  further  that,  upon 
his  being  searched,  his  linen  was  found  stained  with 
You  I.  G  g  blood, 
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1818.  blood,  and  that  he  admitted  that  on  the  preceding 
-— —  night  he  had  had  carnal  knowledge  of  Mary  Askfbrd 
*g**a  with  her  own  consent.  These  eircnmstances  taken 
together,  afford  a  strong  presumption  of  guilt,  and 
indeed  a  much  stronger  one  than  those  mentioned  by 
Bracton.  For  if  it  be  said  that  these  circumstances 
adroit  of  an  explanation,  it  may  be  answered,  that  the 
cases  there  stated  did  so  too;  for  a  man  might  have 
slept  alone  in  the  house  with  the  murdered  person,  or 
be  found  over  the  body  with  a  bloody  knife,  and  still 
not  be  the  murderer*  But  in  those  cases,  as  in  this, 
the  strong  presumption  of  guilt  arising  from  the  facts 
stated,  is  sufficient  to  oust  the  battel.  If  it  be  argued 
that  the  cases  in  which  this  has  been  done,  are  where 
the  party  is  taken  with  the  mainour,  it  may  be  answered 
that  that  is  only  put  as  an  instance  of  the  general  rule; 
which  is,  that  wherever  there  is  strong  evidence  or 
presumption  of  guilt,  the  question  ought  to  be  decided 
by  a  jury. 

The  counterplea  therefore  being  established,  the 
next  question  is,  does  the  replication  afford  an  an- 
swer to  it.  No  case  can  be  found  in  the  books,  in 
which  an  appellee  has  been  permitted  to  reply  fresh 
facts  by  way  of  a  counter  presumption  of  innocence. 
The  only  answer  to  be  given,  is  by  a  traverse  of  the  facts 
alleged  in  the  counterplea.  This  replication  does  not  deny 
any  of  the  facts  in  the  counterplea,  but  endeavours  to  set 
up  an  alibi  and  alleges  his  former  acquittal.  With  respect 
to  the  alibi  that  would  be  good  ground  for  the  decision 
of  a  jury,  and  the  acquittal  by  the  statute  3K7.  is 
made  unavailable.  Besides  that  proceeding,  which 
was  at  the  suit  of  the  king,  is  as  to  this  case  res  inter 
alios  acta,  and  might  have  been  founded  upon  different 
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evidence.      The  public  prosecution  may  have  been 
conducted  with  less  zeal  for  public  justice,   and  the 
prosecutor  may  have  neglected  purposely  to   bring 
forward  sufficient  evidence.    {Bayleyi.     So  that  you 
contend  that  an  indictment  would  have  barred  the 
right  of  battel,  but  that  the  acquittal  is  to  have  no 
weight    Abbott  J.     The  indictment  is  as  much  res 
inter  alios  acta  as  the  acquittal.]     But  supposing  it  be 
competent  for  the  appellee  to  set  up  an  alibi,  that 
which  he  has  stated  is  not  sufficient,  for  the  whole 
question  of  time,  on  which  this  alibi  must  stand  or  fall, 
appears  to  be  this,  that  about  a  quarter  after  four  she 
left  Mary  Butler's  house,  and  within  a  quarter  of  an 
hour  of  that  time,  she  was  last  seen  by  a  witness;  it  U 
not  therefore  precisely  alleged  what  time  this  was. 
Then  there  does  come  a  precise  averment  that  not 
more  than  twenty-five  minutes  before  five,  the  appellee 
was  seen  at  John  Holden's  house,  a  distance  of  a  mile; 
and  a  half  from  the  pit     The  whole  turns  on  a  few 
minutes  more  or  less.     This  therefore  cannot  be  con- 
sidered as  a  sufficient  alibi  to  remove  the  presumptions 
of  guilt  that  the  facts  in  the  counterplea  have  raised, 
{Bayley  J.    You  do  not  state  it  quite  accurately.     The, 
fact  is  this;  she  leaves  Mary  Butler's,  as  stated  in  your 
counterplea,  at  about  a  quarter  after  four.   In  about  or 
near  a  quarter  of  an  hour  afterwards,  she  is  seen  first  by 
one  man  and  then  by  another  in  Bell  Lane.     She  has 
then  to  go  through  Bell  I/me,  and,  according  to  the, 
supposition  of  the  facts  in  the  counterplea,  she  has  to 
cross  the  harrowed  field,  to  be  met  by  him,  then  to 
run  away  and  to  be  overtaken,  and  then  after  the. 
criminal  intercourse  had  taken  place,  to  be  carried 
from  thence  to  the  pit  and  thrown  in, :  and  then  thq . 
G  g  2  appellee 
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appellee  had  to  run  and  to  be  close  to  John  Holder?* 
bouse  at  25  minutes  before  five,  which  by  the  nearest 
way  is  a  mile  and  a  hal£  and  by  the  readiest  way 
nearly  two  miles  from  the  spot ;  and  besides,  all  this 
must  have  happened  in  broad  day-light,  and  when  a 
good  many  people  appear  to  have  been  about*  The 
great  difficulty  after  all  is,  whether  the  footsteps  in  &e 
harrowed  field  were  imprinted  before  four  o'clock  or 
after,  the  parties  having  been  seen  together  at  three 
o'clock  near  that  spot] 


Saturday 
Feb.  7th. 


Tindal  contrJ,  made  four  points,  first,  that  the  trial 
by  battel  was  the  undoubted  right  of  the  defendant 
and  not  of  the  plaintiff  in  an  appeal.  Secondly,  That 
the  counterplca  did  not  bring  the  case  within  the  ex- 
ceptions, which  the  law  allows  to  a  wager  of  battel, 
and  that  it  was  too  vague  and  uncertain  in  its  state- 
ment of  the  facts  contained  in  it.  Thirdly,  That  if 
the  counterplea  was  admissible,  the  replication  con- 
tained a  complete  answer  to  it:  and  lastly,  that  the 
proper  judgment  to  be  given  by  the  Court  upon  tbis 
record,  was  not  that  the  defendant  should  be  allowed  his 
wager  of  battel,  but  that  he  should  go  without  day. 

As  to  the  first  point,  it  is  observable  that  this  mode 
of  trial  was  brought  into  England  by  the  Normans. 
This  appears  from  the  collection  of  Saxon  laws  by 
Lombard  in  his  «  Tractatus  de  priscis  Anglorum  legi- 
bus,"  in  which  there  is  no  allusion  to  the  trial  by 
battel.  In  the  laws  however  of  William  the  Conqueror, 
set  out  in  the  above  collection,  and  algo  in  the  Note, 
&c.  ad  Eadmerum,  by  Setikn,  4  Opcr.  Seld.  p. -1658. 
it  is  most  distinctly  pointed  out  It  is  there  declared, 
that  if  a  Frenchman  appeals  an  Englishman  of  peijnry, 

murder, 
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murder,  theft,  manslaughter,  or  robbery,  "  Anglus  sg  1818. 
defendat  per  quod  qaelius  noverit  aut  judicio  ferri  aut  Asbf 
duello."  The  l*w  therefore  being  of  Norman  origin,  *#"«' 
and  unknown  in  •  this  country  before  the  Conquest,  it 
teems  material  to  examine  into  their  books  on  this  sub- 
ject. In  the  Grand  Coustumier  of  Normandy,  "  de 
suyte  de  meurdre,  c.  68.  fol.  lxxi."  there  is  this  pas- 
sage, "  suy  te  de  meurdre  should  be  in  this  manner ;  R, 
complains  of  T.9  who  has  murdered  his  father  feloniously 
in  the  peace  of  God  and  of  the  (hike,  which  he  is  ready 
to  prove,  and  to  make  him  acknowledge  en  une  heure 
du  jour."  These  last  words  mean  "  in  some  hour  of 
the  day/'  or  "  during  the  day,"  for  if  the  battel  lasted 
until  the  stars  began  to  shine,  the  defendant  gained  the 
victory;  for,  as  Bracton  expressly  says,  the  appellant 
undertook  to  make  him  acknowledge  it  "una  hora 
diei."  The  book  goes  on  to  say,  "  if  T.  denies  this, 
word  for  word,  and  offers  his  pledge,  and  to  defend 
himself  of  it,  they  ought  first  to  take  the  pledge  of  the 
defendant,  and  then  that  of  the  appellor.9'  Then  there 
is  a  note.  "  It  appears  that  the  defendant  6ught  first 
to  throw  his  gage,  and  the  plaintiff  afterwards."  So  far 
then  the  right  appears  inherent  in  the  appellee.  Glan- 
mile  is  not  so  express  upon  the  subject.  His  words 
are,  lib.  14.  c.  1.  "  Accusato  quoque  e  contra  adversus 
eundem  per  omnia  in  curia  legitime  negante  tunc  per 
duellum  soiet  placitum  terminari."  So  that  it  does  not 
clearly  appear  from  this  author  in  whom  the  election 
was.  Then  comes  Bracton,  who  of  all  the  early  writers 
is  the  most  full -upon  the  subject.     He  states  the  right 

-  most  distinctly  to  be  that  of  the  defendant,  for  he  says, 
that  when  the  defendant  is  brought  into  court "  liafiebit 

%  tktfipnem  utrum  seponere  vdit  super  patnam  vet  de- 
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1818.       fendendi  it  per  corpus  smtm.     Lib.  3.  c  18.  foL  137* 
""  Fleta,  lib.  1.  c  31.  follows  Bractom,  and  in  almost  pre* 

qmtu  cisely  the  same  words,  which  brings  it  to  the  time  of 
Edward  I8t :  (for  in  Fleta  and  in  BritUm,  who  also 
wrote  a  little  later,  reference  is  made  to  the  statute  of 
Westminster  id,  13  E.  \^)  and  Uritaw  varies  no  further 
from  Fleta  and  Bracton,  than  in  translating  their  Latin 
into  Norman  French.  Staunford,  who  wrote  in  the 
time  of  Edward  the  6tb,  copies  according  to  his  usual 
mode  both  the  passages  from  Bracton  and  from  Britten, 
and  therefore  carries  it  no  farther  than  those  authors 
had  done.  The  last  author  on  this  point  to  be  cited  is 
Cokey  2d  Inst.  247.  He  says,  "  in  case  of  life  in  an 
appeal  of  felony,  the  defendant  may  chuse  either  to  pot 
himself  on  his  country,  or  to  try  it  by  body  to  body." 
So  that  there  is  a  regular  chain  of  authorities  proving 
that  the  trial  by  battel  is  the  defendant's  right. 

Then  if  so,  it  is  the  duty  of  the  appellant  who  seeks 
to  oust  him  of  this  right  to  bring  the  case  within  some 
of  the  exceptions  contained  in  the  books,  and  the  second 
point  is,  that  the  counterplea  does  not  do  so.  All  the 
cases  in  which  the  wager  of  battel  has  been  taken  from 
the  defendant  fall  under  one  or  other  of  these  heads; 
vis.  where  the  guilt  of  the  party  is  self-evident;  or 
where  there  is  some  single  fact  capable  of  proof  by  the 
inspection  of  the  Court ;  or  where  the  appellant  avails 
himself  of  some  matter  of  record.  The  first  case  that 
is  reported  is  in  Fitzherberfs  Abridgment,  tit.  Corone, 
pi.  125.,  where  in  an  appeal  of  robbery  sued  by  a  citi- 
zen of  London  defendant  waged  battel,  to  which  the 
plaintiff  said,  that  he  was  a  citizen  of  London,  and  that 
they  have  a  franchise  that  no  battel  shall  be  waged 
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against  them :  the  defendant  demanded  judgment  inas-        1818. 
much  as  the  plaintiff  tendered  by  his  count  a  proof  by  -    - 

his  body,  and  after  an  argument  on  this  point,  the  *g*nu 
plaintiff  voluntarily  rejoined  the  battel,  upon  which  the 
citizens  of  London  sent  before  the  Court  a  writ  reciting 
their  franchise,  and  demanding  that  the  Court  should 
not  allow  the  battel  in  prejudice  of  their  franchise,  upon 
which  curia  adv.  vult  This  therefore  is  a  case  where 
the  right  to  battel  is  sought  to  be  ousted  by  matter  of 
record.  The  next  class  of  cases  is,  where  the  party 
is  taken  with  the  mainour.  Fitzherbert,  tit  Corone, 
pi.  144.  A  man  was  taken  with  doth  and  a  horse- 
which  he  had  stolen,  and  was  appealed,  and  would  have  - 
defended  himself  "  par  son  mayn,"  but  WtlGy  J.  said, 
For  this  that  we  see  the  mainour  with  you,  you  shall' 
not  be  received  to  this  issue.  So  pi.  204.  One  A.  was 
arraigned  with  the  mainour;  this  is  to  say,  with  two 
pieces  of  tapestry,  and  two  linen  frocks,  and  in  pi.  230. 
there  was  an  appeal  of  robbery,  and  held,  that  if  de- 
fendant waged  battel,  the  plaintiff  may  bring  the 
mainour  into  court,  and  oust  him  of  his  battel;  and 
Gascoigne  C  J.  said,  If  the  defendant  waged  battel,  the 
plaintiff  may  oust  him  of  his  battel,  as  to  say,  that  the 
defendant  maimed  him  at  the  time  of  the  robbery,  and' 
then  may  shew  the  maim  to  the  Court.  So  that  here 
there  is  another  species  of  excuse  to  be  proved  by  the 
actual  inspection  of  the  Court.  So  in  Bro.Abr.  tit. 
Appeal^  pi.  23.  7H.4.  43.  If  a  man  be  robbed*  in 
London,  and  the  felon  with  the  mainour  escape  into 
Middlesex,  the  appeal  may  be  well  brought  in  Middle- 
sex, and  that  in  whatever  county  or  place  the  felony 
may  have  been  committed ;  yet  upon  an  appeal  in  banco 
regis  the  mainour  shall  be  brought  into  court.  There 
Gg  4  uu 
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Id  Id.  it.  one  other  case  in  Bro.  Abr.  tit  BattaiUy  pL  7. 
"  22  JEA  4. 1 9.  where  the  mainour  being  brought  into  court 

jgtifcs/  proved  to  be  twenty  pence,  and  Fairfax  J.  says,  This 
not  mainour,  For  one  penny  cannot  be  known  from  an- 
other ;  so  that  here  there  was  an  objection  taken  as  to 
the  sufficiency  of  the  mainour,  which  shows  that  in  this 
and  the  other. cases  there  must  have  been  an  examin- 
ation entered  into  before  the  Judges,  similar  perhaps  to 
the  trial  by  proofs  in  a  writ  of  dower,  and  that  the  facts, 
as  to  the  taking  and  the  identity  of  the  property,  must 
h»y#  been  brought  before  them  by  a  sort  of  preliminary 
investigation  before  they  determined  whether  the  trial 
should  take  place  by  wager  of  battel  or  by  the  coun- 
try.^) There  is  another  set  of  cases  in  which  the 
escape  of  the  defendant  from  prison  ousts  his  wager  of 
battel.  Fitzherberty  Corone,  pi.  1 54.  There  a  collateral 
issue  was  joined,  whether  the  appellee  had  broken  prison 
or  not,  and  a  writ  was  issued  to  the  sheriff  to  certify  to 
the  Judges  as  to  the  breaking  of  the  prison,  which,  as 
it  appears  from  pL  435*9  he  might  do ;  the  words  in 
the  latter  place  being,  "  that  coroners  may  record  the 
breaking  of  prison,  and  by  that  record  the  prisoners 
may  be  hanged."  After  the  sheriff's  return  to  the  writ, 
the  appellee  replied  a  charter  of  pardon  as  to  the  breach 
of  prison,  and  the  Court  received  it,  and  restored  him 
to  his  wager  of  battel.  And  in  pi.  157.  objection  was 
taken,  that  as  the  defendant  was  leading  to  prison  he 
betook  himself  to  flight,  and  so  broke  the  prison  of  the 
king.     The  appellee  was  put  to  answer  this,  and  he 

(4)  Staunfordt  foL  1 79.  a.  gives  this  reason  why  the  being  taken  in 
the  mainour  ousted  the  appellee  of  his  wager  of  battel.  Et  nuJ  mar- 
reH  si  mainour  est  sufficie't  chose  de  lay  ouster  de  battaiL  Car  in 
an'de't  te'ps  le  fellon  fwnit  tvtir  esU  snot*  star  cto  auxi  avmti  com  il 
umk  jar  en&tcmut. 

said 
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said  that  he  never  was  attached  by  an  officer  of  the        I8i£* 
king:  whereupon  a  writ  issued  to  inquire,  &c  .  Sq  •  ■■• 

that  whether  t^ere  was  a  constructive  or  an  actual        agai*M 
breaking  of  the  prison,  it  was  always  tried  by  a  matter    ' " "   '" 
of  record*    And  these  cases  are  material  in  another 
point  of  view';   far  here  the  appellee   replies  fresh 
matter  to  the  counterplea  of  the  appellant.  These  are  all 
the  decided  cases  that  are  to  "be  found  in  the  books,  ex- 
cept that  on  which  Bracton  relies,  which  is  to  be  found 
in  Fitzkerbert,  Car.  pi.  41 1.  HiL  6H.  3.     A  man  is  ap- 
pealed for  that  he  killed  his  wife,  and  the  coroner  of  the 
viile  with  true  and  lawful  men  testify  this,  and  &  alio 
testifies  it,  and  that  he  took  him,  super  factum  (in  die 
act)  with  the  Moody  knife;  et  ideo  consideration  est 
quod  non  debet  defendere  se  per  battallum."    With 
this  exception,  all  the  others  are  cases  where  the  party 
is  ousted  of  his  trial  by  battel  either  by  matter  of 
record,  or  by  actual  inspection  of  the  Court;  for  the 
mainour  and  the  maim  are  tried  by  the  inspection  of 
the  Court,  and  the  breaking  of  the  prison,  and  the  citizen- 
ship of  London,  are  tried  by  matter  of  record:  so  that 
neither  in  the  year  books,  in  Fitzherbert,  nor  in  Brooke 
is  there  any  case  but  this,  in  which  any  thing  tending 
to  shew  the  guilt  or  innocence  of  the  party  could  be 
submitted  to  a  previous  trial  by  the  country  to  ascer- 
tain whether  the  trial  by  battel  should  be  allowied. 
[Abbott  J.    And  in  this  case  the  coroner  certifies  it  to 
the  Court  (a)]    These  being  the  authorities  contained 

«  •   r 

m 

(0)  It  may  bem  question  whether  this  .was  not  by  the  older  ty-tters 
classed  as  a  case  of  taking  with  the  mainour.  For  Stanford  jays  of 
it,  *  Et  notm  que  le  mainour  in  appel  de  matt  uir  aangonofcnfe cuktau 
o?e  quel  estcsnt  prise  II  terra  oust*  de  fcatasl  gager."  I<T*hc*)ld>  tatm 
that  S.  was  in  this  case  examined  as  a  witness  bf.thtvfionit*  iJfcria  a 

trial 
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1818*        in  the  books  from  which  the  text  writers  have  taken 
A  their  law,  and  upon  which  they  at  well  as  others  must 

Asnroao  r  * 

agmnu        rely,  the  law  is  rather  to  be  deduced  from  them,  than 
from  the  text  writers  if  there  be  any  diversity.    In 
addition  to  the  causes  of  exemption  mentioned  by 
JSracton  in  the  passages  quoted  by  the  other  side,  there 
are  others  contained.  Lab.  3.  c.  21.  sect.  12.    These  are 
mayhem,  age  above  sixty  years,-  regia  dignitas,  and  sex, 
where  a  woman  brings  the  appeal  de  morte  viri  sui. 
But  it  is  observable  that  all  these  fall  within  the  rule 
laid  down ;  for  the  Court,  as  appears  before,  are  to  see 
die  mayhem:  as  to  sex  and  regia  dignitas,  they  can  take 
official  notice  of  both  these,  and  with  respect  to  age 
above  sixty  years,  they  may  try  it  by  proof  as  they  do 
in  oases  of  dower.    \Bayley  J.     I  think  the  practice  in 
these  cases,  is  for  the  Court  to  receive  affidavits  for  the 
purpose  of  guiding  its  judgment]    And  in  the  case  of 
taking  with  the  mainour,  there  must  have  been  some 
proof  given  before  the  Court  by  affidavit  or  otherwise. 
Fleia  follows  Bracton  in  these  additional  exceptions, 
and  so  the  law  remained  until  the  time  of  Staunfird, 
who  is  the  first  writer  who  has  made  any  addition  to 
diem.    If  his  expressions  be  taken  to  the  letter,  they 
might  support  the  counterplea:  but  they  are  not  to  be 
taken  literally.    The  statute  of  H.  7.  nearly  put  an 
end  to  the  practice  of  bringing  appeals,  for  after  that 
time,  the  usual  mode  of  proceeding  was  by  indictment, 


trial  bf  proof:  In  dower,  defendant  pleaded  that  the  ho(band  was 
alive,  et  hoc  pantos  est  ▼crificare ;  to  which  the  woman  replied,  that 
he  died  at  F.9  and  was  buried  there,  et  hoc  pantos  est  ferificare  quali- 
tercnnqae,  &&  Ideo  considetatam  est  quid  prsdktas  M.  docest  de 
mens  et  dictus  M.  de  ? Hi  ? iri  et  super  hoc  dies  data,  est ;  at  which 
day  the  woman  ixsmmed  raw  vitesas  i*  cmrt,  and  bad  judgment. 
2ft>  14.  fh  SSS*    P*ick%EBz.91hmw*M$!f* 

upon 
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upon  which  the  party  being  convicted  was  punished,  1818. 
and  then  no  appeal  was  necessary.  And  in  fact  there  — — 
am  not  many  oases  upon  record  subsequent  to  that  ^Jto  * 
period.  Now  Stamford  wrote  nearly  sixty  years  after 
that  statute;  and  if  therefore  he  advances  law  unautho- 
rized by  the  older  writers,  the  probability  is  that  he  is 
wrong.  Then  as  to  the  passage  itself,  he  says,  "  The 
reason  why  a  man  in  an  appeal  shall  be  admitted  to 
try  by  battel,  seems  to  be  this,  that  no  evident  or 
probable  matter  appears  against  him.*9  Now  no 
such  reason,  as  appears  from  the  books,  was  ever  given 
before,  and  the  reason  itself  is  bad.  [Bayley  J.  It 
excludes  battel  in  all  cases  of  doubt,  saying,  that  if 
there  be  any  evidence,  there  shall  be  no  battel,  and  it 
is  obvious,  that  if  there  be  none,  the  party  would  not 
require  it.  Lord  EUenborough  C.  J.  It  is  giving  a 
man  the  power  to  fight  only  in  those  cases  where  he 
must  fight  for  fighting's  sake  alone.]  The  chapter 
therefore,  is  not  entitled  to  any  greater  authority 
than  that  of  the  books  which  are  quoted  in  its  margin. 
SUnmfbrd  further  says,  "  Our  books  are,  that  if  there 
be  any  thing  which  can  serve  the  plaintiff  for  a  pre-, 
sumption  or  testimony  that  his  cause  is  tme,  he  shall 
oust  the  defendant  of  his  battel."  But  where  are  the 
books  that  state  this,  for  he  cites  none?  Though  he 
be  a  good  compiler,  he  still  is  but  a  compiler,  and  here 
he  cites  no  authority  for  his  position.  He  then  pro- 
ceeds to  exemplify  it,  and  the  examples  are,  "  as  if  the 
defendant  be  indicted,  or  be  taken  with  the  mainour," 
and  then  proceeds  as  is  his  custom,  to  set  down  the 
passages  from  Bracion  and  Britton  which  have  been 
already  quoted.  The  authorities  therefore  which  he 
cites,  and  the  examples  which  he  produces,  by  no 
means  prove  the  position,  which  therefore  is  entitled  to 

no 
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no  Weight  Besides,  if  a  counterplea  framed  upon  this 
authority  were  traversed,  how  could  such  preliminary 
issue  be  tried  ?  by  what  means  is  the  Court  to  summon 
a  Warwickshire  jury  for  that  purpose  ?.  Then  if  the 
law  has  provided  no  means  for  trying  the  truth  of  such 
4  plea,  it  is  a  strong  argument  to  shew  that  such  a  plea  is 
inadmissible.  But  the  counterplea  itself  is  bad:  it  begins 
by  stating  that  there  are  the  violent  presumptions  and 
proofs  following,  that  is  to  say,  &c  Now  this  is  an 
inaccurate  mode  of  expression,  for  a  presumption  is  an 
inference  deducible  from  proofs,  and  if  issue  were 
taken  upon  it,  what  would  there  be  to  be  tried?  It 
then  proceeds  to  state,  that  it  appeared  and  was  mani- 
fest to  divers  credible  witnesses,  that,  &c.  Not  that  it 
was  so,  but  that  it  appeared  so  to  certain  persons,  and 
those  not  named*  Now  how  can  the  opinion  of  un- 
known persons  as  to  facts  be  tried?  there  might  be 
twenty  persons  present,  ten  of  whom  might  be  of  one 
opinion,  and  ten  of  another,  and  yet  this  fact  would 
support  the  counterplea  as  framed. 

The  Court  then  called  upon  Chitty,  who  contended 
that  this  mode  of  pleading  was  sufficient,  for  it  could 
not  have  appeared  to  the  credible  witnesses  if  it  were 
not  so.  But  that  at  all  events  the  objection  only  went 
to  part  of  the  allegations  in  the  counterplea,  and 
supposing  them  to  be  struck  out,  there  would  st  ill 
remain  sufficient  to  oust  the  appellee  of  the  battel. 
The  Court  then  directed  Tindat  to  proceed. 

The  third  point  is,  that  if  this  be  a  good  counter- 
plea, the  replication  is  a  good  answer.  The  first 
objection  to  the  replication  is,  that  the  time  when 
Mary  Ash/brd  left  the  house  of  Mary  Butler,  upon 
which  the  afibi  materially  depends,  Is  alleged  in  too 

uncertain 
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uncertain  a  manner  as  being  at  about  a  quarter  past         1818* 
four.      But  this  period   of  time  is   taken   from   the        — — 
cbunterplea,  and  is  a  fact  not  within  the  knowledge  of         against 
the  defendant.     He  therefore  was  obliged  in  framing 
his  answer  to  their  plea,  to  follow  the  time  fixed  by 
them ;  besides  the  time,  after  all,  is  left  uncertain  only 
for  a  few  minutes  more  or  less,  and  the  alibi  does  net 
depend  upon  so  nice  a  calculation.     The  second  objec- 
tion is,  that  the  appellee  bad  no  right  to  put  upon  the 
record  the  acquittal  upon  the  former  indictment.     But 
the  construction  put  upon  the  statute  of  the  3  H.  7.  c.  1. 
is  not  the  true  one.     That  act  only  took  away  the  plea 
of  autrefois  acquit,  or  autrefois  attaint,  but  did  not  ap- 
ply to  a  case  like  the  present.   The  statute  preserved  the 
right  of  appeal,  and  prevented  the  acquittal  from  being 
a  bar ;  but  for  collateral  purposes  the  Court  may,  and 
do  take  notice  that  there  has  been  an  acquittal.     Castell 
v.  Bambridge  and  Corbet,  2  Strange  8  5  4.,  where  the 
Court  bailed  Bambridge  because  he  had  been  acquitted* 
And  even  supposing  the  appellee  not  to  have  a  right 
to  plead  this,  still  enough  will  remain  upon  the  re- 
plication to  be  an  answer  to  the  counterplea.     But  it  is 
said  the  appellee  has  no  right  to  set  up  counter  pre- 
sumptions   of   innocence.      The   case  in  Fitzherbert 
pi.  154.  shews  that  fresh  matter  may  be  alleged  by  the 
defendant,  and  it  would  be  extremely  hard  if  it  were 
not  so.     [Lord  EUcnborough  C.  J.     If  one  party  has  a 
right  to  state  facts,  the  other  party  must  have  the  same 
right;  for  a  presumption   means  a  conclusion  drawn 
from  the  whole  evidence,  and  the  whole  evidence  must 
therefore  be  stated.]     If  it  were  not  so  there  might  be 
a  complete  suppressio  veri,  for  they  might  take  care 
not  to  state  any  thing  in  their  plea  which  was  felse, 
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but  at  the  same  time  might  omit  every  thing  which 
made  for  the  other  party,  and  the  appellee  could  gain 
nothing  by  traversing  such  a  plea,  for  the  issue  must 
be  found  against  him  notwithstanding  all  the  other  cir- 
cumstances favourable  to  him  were  proved  at  the  trial. 
Thai  supposing  the  replication  to  be  right  in  stating 
fresh  matter,  how  does  the  case  stand  ?    Mary  Asfybrd 
leaves  Mary  Butler*%  bouse  at  about  a  quarter  past 
four;  she  has  then  one  mile  and  a  quarter  to  walk  to 
the  pit;  allowing  twenty  minutes  for  this,  which  under 
all  the  circumstances  is  too  short,  it  brings  the  time 
at  which  she  arrives  at  the  pit  to  25  minutes  before 
five.     Now  where  is  Abraham  Thornton  then  ?  He  is 
seea  at  Holderiz  house  by  four  witnesses  above  all 
suspicion,  at  a  distance  of  more  than  one  mile  and  a 
half  froih  the  pit.     Now  besides  this,   there  is  the 
running  about,  there  is  the  pursuit,  there  is  the  rape, 
and  lastly  the  murder,  to  be  committed;  all  which 
must  have  taken   some   time:   suppose  a  quarter  of 
an  hour  is  allowed  for  all  this,    that  will  bring  the 
time  at  which  Thornton  must  be  supposed  to  have  left 
the  pit  to  ten  minutes  before  five,  the  very  period  of 
time  when  he  is  seen  talking  with  a  man  of  the  name 
ot  John  Hay  don  one  mile  further  on:  so  that  then  he 
was  more  than  two  miles  and  a  half  from  the  pit. 
The  replication  then  goes  on  to  carry  him  by  the 
testimony  of  other  persons  in  a  regular  course  on  his 
road  to  his  father's  house  at  Castle  Bromwic/t.    If  this 
be  so,  it  is  not  only  improbable,  but  impossible  that  he 
could  have  committed  the  murder;  and  the  replication 
therefore  is  a  complete  answer  to  the  counterplead 

The  last  point  is,  that  if  judgment  on  this  demurrer 
be  given  for  the  appellee,  it  must  be,  not  that  he  be 
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allowed  his  wager  of  battel,  but  that  the  appellor  take 
nothing  by  his  writ,  and  that  the  appellee  go  thereof 
without  day.  And  though  this  is  not  the  prayer  of  the 
replication,  still  if  the  appellee  be  entitled  to  it,  the 
Court  will  ex  officio  award  the  true  judgment,  as  is 
laid  down  in  Plomden,  66.  And  in  Le  Bret  v.  Papillon, 
4  East,  502.,  the  Court  held  that  they  might  and  ought 
ex  officio  to  give  such  judgment  on  the  whole  record  as 
ought  to  be  given  without  regard  to  the  issues  found,  or 
to  any  imperfection  in  the  prayer  of  judgment  made  on 
either  side.  In  RastaVs  Entries,  50.  there  is  a  record 
of  this  sort.  The  appellee  there  waged  bis  battel,  to 
which  there  was  a  counterplea  of  an  indictment;  repli- 
cation nul  del  record,  and  prayer  that  the  defendant  may 
be  admitted  to  wage  his  battel.  The  Court  issued  a 
certiorari  to  the  coroner  to  return  the  indictment;  who 
returned  that  he  had  no  such  indictment :  whereupon 
the  appellee  prayed  the  judgment  of  the  Court,  that  the 
writ  of  appeal  might  be  quashed;  and  the  Court  gave 
judgment  that  be  should  go  thereof  without  day.  (a) 

[Bayley 


1818. 
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(a)  The  following  abstract  of  the  pleadings  in  this  case,  in  Rastol, 
was  read  by  Mr.  Justice  Abbott,  haring  been  abstracted  by  Mr.  Dealtry 
from  the  original  record,  which  was  prodoced  in  court : 

Smyth  v.  Ruston,  Hepey,  and  Others. 

Coventry  Ss.  —  Thomas  Smyth,  the  brother  and  heir  of  Richard  Smyth, 
appeals  Richard  Ruston  and  John  Hepey  of  the  death  of  the  said  Richard 
Smyth,  charging  that  Lawrence  Wynstanley  committed  the  murder  on 
St.  Lawrence 's-day,  13  Hen.  6-;  and  Robert  Boyle,  Richard  Ruston,  Henry 
Aibeley,  and  John  Hepey,  commanded,  abetted,  and  assisted  him. — 
Ruston  and  Hepey  appear,  and  Ruston  pleads  that  his  name  is  Ruxton, 
which  he  is  ready  to  rerify ;  and  as  to  the  felony  and  murder,  he  pleads 
not  guilty,  and  puts  himself  upon  the  country ;  and  Smyth  doth  the 
like. 

Hepey  pleads  that  he  is  not  guilty,  and  this  he  1s  ready  to  defend 
against  the  said  Thomas  by  hb  body ;  and  therefore  he  wages  battel,  &c. 

Thomas 
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1818.  [fittyfcy  J.  There  there  was  a  false  fret  alleged  in  the 
"        counterplea.]    No  solid  distinction  can  be  tpken  on 

against  that  ground,  for  here  the  replication  contradicts  the 
counterplea,  and  the  demurrer  admits  the  frets  con- 
tained in  the  replication  to  be  true.  Suppose  after  the 
battel  had  been  awarded  the  plaintiff  should  confess  the 
appeal  to  be  false,  or  that  the  murdered  person  were  pro- 
duced alive  in  court,  would  the  Court  permit  the  battel  to 
proceed  ?  These  are  not  imaginary  cases,  for  Bro.  Mr. 
Appeal,   pi.  151.  13//. 4.   and  11&2,    the  plaintiff 

Thomas  Smyth  replies*  that  Rmston  is  at  Well  known  by  that  name  at 
by  the  name  of  Ruxton,  and  prays  that  this  may  be  inquired  by  the 
country;  and  Ruston  doth  the  like. 

And  he  says,  that  Hefty  ought  not  to  be  permitted  to  wage  battel 
with  him,  because  he  says  that  on  the  feast  of  St-  Lawrence*  13  Hea.6^ 
before  Rolert  Tofclyf,  coroner  of  the  city  of  Coventry t  upon  view  of  the 
body  of  Richard  Smyth,  by  the  oath  of  twelve  jurors  it  was  presented. 
That  fVynittnlcy  committed  the  murder,  and  that  Boyle,  Rmston,  Ashe* 
ley,  and  Hefey  commanded,  Arc.  Arc. ;  and  this  he  is  ready  to  verify,  8cc, 
and  he  prays  judgment  that  the  said  John  Hefey  may  not  be  admitted 
to  wage  battel,  £c  And  he  prays  the  writ  of  our  lord  the  king  to 
be  directed  to  the  coroner  to  certify  the  indictment ;  and  it  is  granted 
to  him,  returnable  in  one  month  of  Easter,  wheresoerer,  &c* 

And  the  said  John  Hefey  saith,  that  there  is  not  any  such  record  of 
any  such  indictment  as  the  said  Thomas  Smyth  has  alleged;  and  this 
he  is  ready  to  verify ;  and  thereupon  he  prays  judgment,  and  that  he 
may  he  admitted  to  -wage  battel  with  the  said  Thomas* 

The  trial  of  the  issue  with  Ruston  is  put  off  until  Wjnstanley,  the 
principal,  be  in  some  manner  lawfully  convicted.  And  Ruston  and 
Hefey  are  admitted  to  baiJ. 

In  one  month  of  Easter  y  Smyth  comes  by  his  attorney,  and  Ruston  and 
Hefey  in  their  proper  persons.—  And  the  coroner  returned  that  there 
is  not,  nor  doth  there  remain  with  him,  any  indictment  against  the 
said  John  Hefey  of  the  death  aforesaid.  Whereupon  the  said  John 
Hefey  prays  that  the  original  writ  of  affeal  may  be  altogether  quashed  and 
vacated,  and  that  he  may  be  dismissed  by  the  Court  here. — Curia  non 
advisatur  —  Upon  which  day  is  given  to  the  octave  of  St.  John  the 
BaftisU    And  Ruston  and  Hefey  are  again  delivered  to  bail. 

At  which  day  come,  as  Well  Thomas  Smyth  by  his  attorney  as  Ruston 
and  Hefey  in  their  proper  persons ;  and  Hefey,  as  before,  prays  that 
the  original  writ  of  appeal  may  be  altogether  quashed,  &c. 

Whereupon  it  is  considered,  Thai  the  said  John  Hepey,  as  to  the  suit  of 
the  said  Thomas,  do  go  thereof  withal  day,  &c 

10  acknow- 
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acknowledged  his  appeal  to  be  false,  and  in  the  year-        1818. 
book,  8  H.  i\.  f.  17.  the  party  supposed  to  be  dead  was        ' 
produced  in  court*     Now  what  distinction  was  there        agdms 
between  those  cases  and  the  present?    The  replication     TaQRNT0!f* 
here  asserts  fact!)  which  make  it  equally  impossible  for 
the  appellee  to  be  guilty,  and  these  facts  are  by  th6 
demurrer  admitted.      Braetan,    lib.  3.    c.  26.   f.  140* 
Item  fit  mentio  de  die  ad  quod  eadem  ratio  poterit  as* 
signari  et  etiam  alia  quia  si  appelktus  docere  poterit 
per  certa  judicia  et  proborum  hominum  testificationem 
se  e&dem  die  juisse  alibi  ita  quod  nullo  modo  pmsumi 
posset  contra  ipsum  quod  interesse  posset  tali  facto 
tali  die  propter  locum  ita  remotum  quod  hoc  esset  im* 
poasibile,  tunc  cadet  intentio  appellantis.  (a)     Fleta, 
lib.  1.  c.  34.  sec.  a 8.  is  to  the  same  effect     An  admis- 
sion of  the  falsehood  of  the  appeal  can  never  come  too 
late;  for  Staunfora\  fo.  178.  b.  lays  it  down  that  even 
upon  the  field  of  battel,  an  acknowledgment  that  the 
appeal  is  false,  is  equivalent  to  a  vanquishment.     The 
appellee,  therefore,  is  on  this  point  also  entitled  to  judg- 
ment.   Notwithstanding  then  the  opinion  of  the  learned 
persons  and  foreign  writers  cited  on  the  other  side  as  to 
the  inconvenience  or  impiety  of  this  mode  of  trial,  still, 
if  it  be  the  right  of  the  appellee,  the  Court,  whatever 
may  be  the  consequences,  will  award  it  to  him,  unless 
upon  the  cases  and  authorities  last  cited,  they  should  be 
of  opinion  that  he  is  entitled  to  their  judgment  that 
the  writ  of  appeal  be  quashed,  and  that  he  go  thereof 
without  day. 

Chitty  in  reply.     It  is  not  necessary  to  discuss  the  ftbursd,^ 
first  point  made  on  the  other  side,  because  it  is  admitted 

(«)  By  tht  word  intentio  Bracton  means  the  count  or  declaration. 
The  phrait  is  taken  from  the  c'itU  few,  which  it  U  well  known  he 
made  hb  model  as  far  ai  he  was  able. 

Vol.  I.  H  h  that 


TaOKNTON. 
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1818.        that  the  counterplea  must  bring  the  case  within  some  o. 

— — "■        the  exceptions.     There  is  no  authority  for  saying  that 
Ahiford  . 

^mW  the  presumption  of  guilt  must  arise  from  one  singl* 
fact ;  for  the  mainour  itself  involves  many  facts,  viz.  that 
the  property  was  stolen,  its  identity,  and  its  being  found 
on  the  prisoner,  and  the  instances  given  by  Bracton  are 
all  of  a  complicated  nature,  being  a  collection  of  circum- 
stances, from  the  whole  of  which  taken  together  the 
guilt  is  presumed.  It  is  admitted  that  Staunford  is  a 
direct  authority  for  the  counterplea,  but  it  is  contended 
that  his  is  not  good  authority:  he,  however,  is  an 
author  of  considerable  weight,  and  was  a  Judge,  and  he 
is  spoken  of  by  Lord  Coke  with  the  highest  approba- 
tion. Pulton  also,  who  wrote  at  a  subsequent  time, 
and  who  was  himself  an  author  of  considerable  note, 
adopts  the  law  as  laid  down  by  him.  The  instances  put 
by  Bracton  are  by  no  means  conclusive  of  guilt,  nor  are 
they  stronger  than  the  case  stated  in  the  counterplea. 
[Lord  EUenborough  C.  J.  Whatever  might  be  the 
opinion  which  the  Court  might  now  form  of  such  cases, 
still  the  Courts  then  seemed  to  have  considered  that 
they  would  not  admit  of  denial.  You  are  to  bring 
your  case  within  Some  of  these  exceptions ;  and  in  order 
to  do  so,  must  you  not  shew  that  here  there  can  exist 
no  doubt  ?  Bayley  J.  The  instances  at  that  time  went 
beyond  the  rule.  That  does  not  prove  the  rule  to  be 
wrong  which  was,  that  battel  should  only  be  ousted 
where  there  was  no  doubt  of  the  guilt  and  at  that  time 
these  instances  went  that  length.]  As  to  the  objection 
to  the  form  of  this  counterplea  that  it  does  not  state  the 
circumstances  as  facts,  but  only  that  they  appeared  td 
divers  credible  witnesrec  to  be  so,  that  has  already  re- 
ceived an  answer,  and  if  it  were  held  to  be  a  good  ob- 
jection, still  there  would  be  sufficient  left  in  the  coun- 
terplea, 
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terplea,  to  oust  the  appellee  of  his  wager  of  battel        1818. 
Then  as  to  the  replication,  there  is  no  authority,  which         — — " 

I  i   •    i  AtHFOUD 

has  been  quoted,  which  warrants  it;  and  if  the  reason        against 

r  ...  ,  _  ,  TH01MTOW. 

given  for  receiving  the  counterplea  be  good,  namely, 
that  there  is  some  evident  or  probable  matter,  and  so 
something  upon  which  a  jury  are  to  determine,  that 
will  apply  with  additional  force  against  admitting  this 
replication  as  an  answer  to  it,  for  from  the  replication 
there  appears  to  be  a  contradiction  of  facts  upon  which 
it  is  peculiarly  the  province  of  a  jury  to  decide;  so 
that  the  very  circumstances  stated  in  the  replication 
strongly  shew  that  this  case  ought  to  be  decided  by  a 
jury,  and  not  by  the  wager  of  battel.  And  as  to  the 
last  point,  that  the  judgment  must  be  that  the  appellee 
go  without  day,  the  rule  was  well  laid  down  in  Bcnven 
v.  Skapcott*  i  East,  544.  "  That  where  one  pleads  a 
fact  which  he  knows  to  be  false,  and  a  verdict  be  against 
him,  the  judgment  is  final ;  but  upon  a  demurrer  tp  a 
plea  in  abatement,  there  shall  be  a  respondeas  ouster, 
because  every  man  shall  not  be  presumed  to  know  the 
matter  of  law  which  he  leaves  to  the  judgment  of  the 
Court."  And  that  was  a  demurrer  to  a  replication  to 
a  plea  in  abatement,  which  is  very  similar  to  this  pre- 
sent case.  As  to  the  precedent  cited  from  Rastal,  two 
answers  may  be  given  to  it.  First,  that  there  a  false  fact 
was  pleaded,  which  distinguishes  it  from  the  present 
case:  and,  secondly,  that  according  to  Fleta,  lib.  1.  c.34. 
and  Bractorij  lib.  i.e.  20.  fol.  140.  it  appears  that  an 
appeal  of  murder  was  not  sustainable  if  there  had  been 
previously  no  coroner's  inquest.  That  fact,  therefore, 
appearing  on  record  by  the  coroner's  return  in  Rastal, 
the  Court  might  well  give  judgment  that  the  defendant 
should  go  without  day.  But  in  Fitzherbert,  j>l.  154. 
where  one  was  appealed  of  the  robbery  apd  said  that 
Hh2  he 
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1818.        he  would  defend  himself  "  par  son  mayn,"  to  which  the 

-  appellant  replied,  that  he  had  broken  prison;  on  which  8 

qabut        writ  was  toed  to  the  sheriffwho  returned  the  same  tardi; 

uoihtow.    wp^n  which  the  appellee  shewed  a  charter  of  pardon  as 

to  the  breaking  of  prison;  and  it  was  allowed :  the  Court 

there  did  not  give  judgment  for  the  appellee  generator, 

bat  only  that  he  should  wage  bis  battel.    At  all  events, 

therefore,  the  Court  now  will  only  give  judgment  in  this 

;  case  that  the  appellee  be  allowed  his  wager  of  battel. 

Lord  Ellenborouoh  C.  J.  The  cases  which  have 
been  cited  in  this  argument,  and  the  others,  to  which 
we  ourselves  have  referred,  shew  very  distinctly  that  the 
general  mode  of  trial  by  law  in  a  ease  of  appeal  is  by 
battel,  at  the  election  of  the  appellee,  unless  the  case 
be  brought  within  certain  exceptions.  As,  for  instance^ 
where  the  appellant  is  an  infant,  or  a  woman,  or  above 
sixty  years  of  age,  or  where  the  appellee  is  taken  with 
the  mainour,  or  has  broken  prison.  Now,  in  addition 
to  all  these,  there  is  the  case  where  great  and  violent 
presumptions  of  guilt  exist  against  the  appellee,  which 
admit  of  no  denial  or  proof  to  the  contrary.  Without 
going  at  length  into  the  discussion  of  the  circumstances 
disclosed  by  the  counterplea  and  replication,  here  it  is 
quite  sufficient  to  say,  that  this  case  is  not,  like  those  in 
Braeton,  one  which  admits  of  no  denial  or  proof  to 
the  contrary.  The  consequence  therefore  must  bc^ 
that  the  usual  and  constitutional  mode  of  trial  must 
take  place,  unless  indeed  in  respect  of  the  Plaintiff^ 
having,  by  the  counterplea,  declined  the  wager  of  bat-* 
tel,  the  judgment  of  the  Court  now  must  be,  that  the 
defendant  should  go  without  day.  Upon  which  point  I 
pronounce  no  opfakm  at  present,  but  wish,  if  it  b* 
necessary,  to  hear  a  fbrther  argument 

Baylbt 
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BaylEy  J.  I  am  of  the  same  opinion.  This  mode  1618* 
of  proceeding,  by  appeal,  is  unusual  in  our  law,  being  — 
brought,  not  (or  the  benefit  of  the  public,  but  for  that  again* 
of  the  party,  and  being  a  private  suit,  wholly  under  his 
controul.  It  ought,  therefore,  to  be  watched  very  nar- 
rowly by  the  Court;  for  it  may  take  place  after  trial 
and  acquittal  on  an  indictment  at  the  suit  of  the  king; 
and  the  execution  under  it  is  entirely  at  the  option  of 
the  party  suing,  whose  sole  object  it  may  be  to  obtain  a 
pecuniary  satisfaction.  One  inconvenience  attending 
this  mode  of  proceeding  is,  that  the  party  who  institutes 
it  must  be  willing,  if  required,  to  stake  his  life  in  sup- 
port of  his  accusation.  For  the  battel  is  the  right  of 
the  appellee  at  his  election,  unless  be  be  excluded  from 
it  by  aerne  violent  presumption  of  guilt  existing  against 
him.  On  going  through  the  whole  of  these  proceedings 
they  do  not  raise  in  my  mind  that  violent  presumption 
which  is  by  law  required  to  oust  the  appellee  of  bis 
wager  of  battel.  Some  parts  of  the  counterplea  are 
insufficiently  alleged.  With  respect  to  those  parts  of 
the  counterplea  where  it  is  stated  that  certain  facts  ap- 
peared and  were  manifest  to  divers  credible  witnesses, 
that  is,  in  my  opinion  not  a  proper  mode  of  alleging 
those  facts,  and  therefore  the  Court  ought  not  to  take 
them  into  their  consideration.  On  the  whole,  however,. 
I  think  that  there  is  not  sufficient  on  the  face  of  these 
proceedings  to  justify  the  Court  in  refusing  the  battel, 
As  to  the  effect  which  this  decision  against  the  counter- 
plea may  produce,  and  what  must  be  ultimately  the 
judgment  of  the  Court,  whether  that  the  appellee  be 
allowed  bis  wager  of  battel  or  go  without  day,  I  have 
not  at  present  made  up  my  mind.  It  may  be  a  ques- 
tion to  be  considered  by  the  appellant  whether  he 
wishes  any  further  judgment  to  be  given. 

H  h  3  ABBOfT 
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1818. 

Ashford 

against 

Thornton. 


'  Abbott  J.  I  am  of  the  same  opinion,  that  thiat 
counterplea  is  not  sufficient  to  oust  the  appellee  of  his 
wager  of  battel.  The  appeal  seems  to  have  been  in  its 
origin  a  challenge,  and  the  party  accused  was  allowed 
to  wage  his  battel,  unless  in  certain  excepted  cases:  as 
for  instance,  where  the  appellant  was  an  infant,  or 
maimed,  or  above  sixty  years  of  age,  or  a  woman ;  and 
perhaps  it  was  for  this  amongst  other  reasons  that  a 
woman  was  allowed  to  appeal  only  in  one  case,  viz.  that 
of  the  death  of  her  husband.  So  in  the  case  of  an  ap- 
prover, if  the  person  claiming  to  be  so  was  a  woman, 
an  infant,  maimed,  or  above  sixty,  he  was  not  allowed 
to  be  an  approver,  and  for  this  reason,  that  in  such 
cases  the  defendant  would  lose  his  wager  of  battel. 
2  Hale's  P.  C.  233.  This  shews  the  nature  of  this  pro- 
ceeding, as  being  in  its  origin  a  challenge  (a),  and  that 
the  battel  was  the  right  of  the  appellee  at  his  election, 
unless  certain  exceptions  existed.  Then  has  this  ap- 
pellant brought  himself  within  any  of  those  exceptions 
which  entitle  him  to  decline  the  wager  of  battel  ?     It  is 

(a)  This  seems  to  be  satisfactorily  made  out  in  "  An  argument  fcr 
construing  largely  the  right  of  the  appellee  to  insist  on  the  trial  by 
battle/*  by  £  A.  Kendall,  F.  A.S.,  third  edition,  1818  ;  and  the  learned 
writer  gives  the  ancient  form  of  ihe  count  from  the  ass  zes  of  Jeru- 
salem, by  which  it  clearly  appears  that  the  appellor  gave-  the  challenge 
in  case  the  appellee  denied  the  charge  made  against  him.  The  title 
of  the  chapter  in  the  assizes  of  Jerusalem  is  this  :  '*  Qui  veaut  faire 
Apeau  de  Murtre,  et  le  Murtrier  est  en  la  Comt  present,  que  il  doit 
faire  et  dire  quant  il  l'a  apele  ** 

The  chapter  runs  thus :  "  Qui  veaut  maintenant  f  Jre  Apeau  de 
Murtre,  d'ome,  ou  de  feme,  ou  d'enfant,  qui  ait  est6  mtirtri  et  most  re 
a  Court,  si  com  est  devant  dit,  et  celui  ou  cele  que  il  veaut  apeler  est 
present  en  la  Court,  il  doit  faire  dire  en  la  Court,  par  son  conseil, 
'  Sire,  tel  se  dame  a  vous  de  tel,  qui  la  est,  qui  a  tel  murtti;  et  se  il 
le  nose,  il  est  prest  que  il  en  preuve  de  son  cors  contre  le  sicn,  et  que  il  le 
rendemort  ou  recreant  en  une  owe  dou  jour;  et  vecs  ci  son  gave  •'  et  nome 
tons  trois,  l'Apeloiret  KApele,  et  le  murtti.  Lors  s'agenouille  PApeleoir 
devant  le  Seignor,  et  li  tent  son  gage.**  Assizes  et  Bons  Usages  do 
Royaume  de  Jerusalem;  litis  d'un  Manuscrit  de  la  Bibliotheque  Vati- 
can e.  Par  Jean  flhelin,  Comte  de  Japbe,  &c  &c.  Paris,  1690. 
fol.  chap,  lxxxvii 

said 


Thornton 
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said  that  he  has  done  so,  by  pleading  a  violent  presump-  1818* 
tion  of  guilt  against  the  appellee.  Now  as  to  this  the  —  • 
rule  is  to  be  found  in  Bracton.  The  presumption  must  _  against 
be  strong  and  vehement,  so  as  not  to  admit  of  denial, 
or  proof  to  the  contrary.  It  must  be  so  strong,  vehe- 
ment, and  incapable  of  contradiction,  that  the  Court 
might  be  warranted  in  awarding  execution  thereon. 
It  is  not  necessary  to  consider  whether  the  instances  of 
the  rule  put  by  Bracton  are  or  are  not  of  this  description. 
I  think  they  are  not  But  at  the  time  when  Bracton 
wrote  they  were  so  considered,  and  it  was  on  that  ground 
that  they  were  put  as  instances  of  the  rule.  If,  there- 
fore, there  were  no  insufficiency  in  the  mode  of  aver- 
ring the  facts  stated  in  the  counterplea,  and  if  nil  the 
circumstances  there  stated  were  well  pleaded,  still  I 
should  be  of  opinion  that  they  did  not  amount  to  a 
presumption  of  the  kind  mentioned  by  Bracton,  name- 
ly, one  so  strong  and  vehement  as  to  be  incapable  of  con- 
tradiction. The  defendant  therefore  is  entitled  to  this  his 
lawful  mode  of  trial.  What  the  consequences  of  deciding 
that  this  counterplea  is  insufficient  may  be,  the  Court 
will,  if  necessary,  take  further  time  to  consider. 

Holroyd  J.  I  am  of  the  same  opinion.  The  coun- 
terplea, either  taken  alone  or  coupled  with  the  replica- 
tion, is  not  sufficient  to  oust  the  appellee  of  his  wager 
of  battel.  It  appears  upon  the  counterplea  that  the 
appellee  and  Mary  Ashford  were  together  in  the  night 
of  the  26th  of  May.  There  are  several  circumstances 
of  a  suspicious  nature,  as  to  what  passed  between  them, 
stated.  It  appears  that  they  separated  in  the  course  of 
that  night,  and  that  Mary  Ashford  went  alone  to  Butler's 
house*  It  is  not  stated  that  they  ever  met  again.  There 
is  no  allegation  to  this  effect,  nor  is  there  any  circum- 
H  h  4  stance 
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1818.  stance  stated,  inconsistent  with  the  idea  that  she  might 
"  have  accidentally  fallen  into  the  pit  through  giddiness 

against  and  loss  of  bloocL  All  the  suspicious  circumstances 
sosmton.  f>efore  ^1^}^  to  might  have  happened  before  the  sepa- 
ration took  place,  and  then  no  motive  could  remain 
why  any  murder  should  have  been  committed.  In 
addition  to  this,  the  replication  states  an  alibi,  which 
affords  a  strong  presumption  in  favour  of  the  inno- 
cence of  the  appellee,  and  must  be  taken  conjointly 
with  the  counterplea  into  the  consideration  of  the  Court. 
The  judgment  of  the  Court  therefore  on  this  demurrer 
must  be  with  the  appellee. 

Lord  Ellenbobougb  C.  J.  The  general  law  of  the 
land  is  in  favour  of  the  wager  of  battel,  and  it  is  our 
duty  to  pronounce  the  law  as  it  is*  and  not  as  we  may 
wish  it  to  bar  Whatever  prejudices  therefore  may 
justly  exist  against  this  mode  of  trial*  still  as  it  is 
the  law  of  the  land,  the  Court  must  prouounce  judg- 
ment for  it. 

Gurney  then,  on  the  part  of  the  appellant,  prayed 
time  for  a  day  or  two  to  consider  whether  the  appellant 
would  wish  to  have  any  further  argument  on  the  point 
about  which  the  Court  entertained  doubts :  which  was 
granted. 

Lord  Ellenborough  C.  J.  Let  there  be  entered 
on  the  record,  curia  advisare  vult. 

JifcKty,  •  And  nowj  Gurney  appeared  for  the  appellant,  and 

stated  that  he  prayed  no  further  judgment.  Where- 
upon, by  consent  of  both  parties,  the  Court  ordered 
that  judgment  be  stayed  on  the  appeal:  and  that 
the  appellee  be  discharged.  The  proceedings  were 
11  then 
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then  banded  over  to  the  crown  side  of  tbe  court*  lb  18. 

and  Thornton  was  immediately  arraigned  by  Mr.  Bar*  ■  ■ 

lvu>  on  tbe  appeal,  at  the  suit  of  the  king,   to  which  he  against 

pleaded  instanter  «  autrefois  acquit.7'  Thoekton. 

The  Attorney-General  then,  being  present  in  court, 
confessed  the  plea  to  be  true.  Whereupon  the  Court 
gave  judgment  that  the  appellee  should  go  thereof 
without  day.  The  appellee  was  immediately  dis- 
charged. 


Bennett  against  Clough  and  Another.        **** 

A  CTION  by  plaintiff,  a  sub-distributor  of  stamps  at   A  parcel,  con- 
Chorley  in  Lancashire,  against  the  defendants  who  notes,  sumps, 


were  proprietors  of  a  coach  running  from  Manchester  were  senfby 
through  Chorley  and  Preston  to  Carlisle,  for  140/.  being  ri£?r™onT 
the  value  of  a  parcel  which  had  been  sent  by  that  con-  J*8"^  dUtri- 

*  *  oiitor  to  an- 

veyance  and  which  had  been  lost  by  the  way.     The  ******'-  ?eld» 
*  *  *       m  m  an  action 

parcel  was  directed  to  Samuel  Staniforth,  Esq.,  Liver-  against  the  car- 
jpool,  (the  stamp  distributor  there,)  and  contained  two  drcamsunce 
Bank  post  bills  of  50/.  each,  40/.  in  Bank  of  England  accompanying 
notes,  and  some  stamps.     In  the  cross-examination  of  t^jyjJScWii 
Mr.  Henry  Bennett  the  plaintiff's  son,  who  proved  the  «*"*ence  that 
value  and  contents  of  the  parcel,  it  further  appeared,   them,  so  as  to 
that  there  was  contained  in  the  parcel,  a  letter  sealed   within  the  pro- 
and  directed  to  Mr.  Staniforth,  but  of  the  contents  of  4^3.  *.zu 
which  he  could  give  no  account,  not  having  ever  seen  ^'ctsTthat  the 

-  prohibition  to 
scad  letters 
otherwise  than  by  the  post  shall  not  extend  to  letters  sent  by  any  common  carrier  with 
and  for  tbe  parpgat  of  being  delhsosed  with  tbt  goods  that  the  letter  concerns)  and  that 
the  defendant  not  having  proved  the  letter  to  relate  to  any  other  subject-matter,  was 
liable  for  the  ftlutof  tht  pares!. 

them* 


Clou  ou. 
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1818.        them.     Bayley  J.,  who  tried  the  cause  at  the  last  assizes 

for  the  county  of  Ijancaster,  thought  that  this  did  not 

ngainst  prevent  the  plaintiff  from  recovering  for  the  value  of 
the  parcel,  but  gave  the  defendant  leave  to  move  to 
enter  a  nonsuit  if  the  Court  should  be  of  a  different 
opinion.     And  now 

Scarlett  moved  to  enter  a  nonsuit     The  question 
depends  on  42  G.  3.  c.  81.  by  the  fifth  section  of  which 
it  is  enacted,  "  that  no  one  shall  send  any  letter  or 
letters,  packet  or  packets  of  letters  otherwise  than  by 
the  post,  or  by  and  with  the  authority  of  the  Post- 
Master- General,  on  pain  of  forfeiting  5/."    It  was  there- 
fore illegal  to  send  this  packet,  being  within  the  express 
prohibition  of  the  act ;  and  the  plaintiff  cannot  recover 
for  its  loss,  unless  in  the  opinion  of  the  Court  it  falls 
within  the  proviso  mentioned  in  that  act.     That  proviso 
is,  "  that  the  act  shall  not  extend  to  subject  any  person 
to   any  such   penalty  or   forfeiture   as   aforesaid,   fpr 
sending  or   causing  to  be  sent  or  conveyed,  or  for 
tendering  or  delivering  in  order  to  be  sent  or  con- 
veyed any  letter  or  letters  which  shall  respectively  con- 
cern goods  sent  by  any  common  carrier  of  goods,  and 
which  shall  be  sent  with,  and  for  the  purpose  of  being 
delivered  with  the  goods  that  such  letter  or  letters  do 
concern,  without  hire  or  reward,  profit  or  advantage,  for  . 
the  receiving  or  delivering  the  same."     Now  this  was 
not  a  letter  accompanying  goods:  for  the  principal 
contents  of  the  parcel  were  bank  notes,  and  though 
there  were  certainly  a  few  stamps  also  in  it,  yet  the 
plaintiff  did  not  seek  to  recover  anything  for  them. 
At  any  rate  it  must  be  a  letter  concerning  the  goods  to 
bring  it  within  the  proviso,  and  the  plaintiff  therefore 

13  ought 


in  the  Fifty-eighth  Year  or  GEORGE  III.  463 

ought  to  have  proved  this  by  giving  some  evidence  of        1818. 
its  contents,  which  was  not  done.     But 


Bennett 

against 

Clougk. 


The  Court  thought  that  the  Defendant  ought  to 
have  given  prima  facie  evidence  that  the  letter  did  not 
concern  the  goods  sent  in  the  parcel  in  order  to  have 
kid  a  foundation  for  his  objection.  The  parcel  con- 
tained stamps,  and  the  letter  was  directed  to  the  stamp 
distributor  at  Liverpool,  the  presumption  therefore  is, 
that  this  letter  which  accompanied  the  stamps  related 
to  them.  Illegality  is  never  presumed:  on  the  con- 
trary every  thing  must  be  presumed  to  have  been 
legally  done  till  the  contrary  is  proved. 

Rule  refused. 


Brandram  and  Others  against  Wharton. 

A  CTION  by  plaintiffs  as  indorsees,  against  the  der  0nc  of  two 
fendant  as  the  drawer  of  a  bill  of  exchange  for  HlnVdl?w/r5 

•  ^  of  a  bill  of  «• 

1540/.  of  which  Hardy,  Otley  and  Co.  were  the  ac-   change  be- 
nl  ~  .    .  _,  ,  come*  bank- 

ceptors.     Plea,  f.  General  issue.     2.  That  the  cause  rupt,  and  un- 

of  action  did  not  accrue  within  six  years,  and  issues  mYs>ion?hTin- 

thereon.     At  the  trial  before  Lord  EUenborough,   at  tZVi^d 

the  London  sittings  after  Michaelmas  term,  it  appeared  **  mu^°{ 

in  evidence,  that  the  defendant  for  several  years  acted  *°°*%  M,d»  *«• 

a" d  they  ex. 

as  the  clerk  of  Henry  Houghton  and  Co.     That  firm    h  bit  thc  bait 
consisting  of  Henry  Houghton,  John  Humphreys,  and   thry  then  held 
Philip  Carrick,  who  traded  as  general  merchants  as   ."nVlStewS, 

receive  a  diti- 
.      ,       ,  vidend :    Held, 

in  an  action  by  the  indorsees  of  the  bill  against  the  solvent  partner,  that  the  statute  of 
limitations  was  a  good  defence,  although  the  dividend  had  been  paid  by  the  assignees  of 
the  bankrupt  partner  within  six  years. 

well 
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1818.        well  as  insurance  brokers;  that  in  the  year  1806,  the 

defendant  was  admitted  into  partnership  with  them  as 

against  to  one  fourth  of  the  insurance  business  only.  Both 
WnAiTON.  g^^  however  continued  to  trade  under  the  name  of 
Henry  Hotgkton  and  Co.  It  appeared  further,  that 
in  February^  i8lo>  Hardy,  Qtley  and  Co.  being  in- 
debted to  the  Insurance  lumse,  the  latter  drew  the  bill 
of  exchange  in  question  upon  them,  which  was  duly 
accepted,  and  the  bill  was  then  indorsed  over  by 
Houghton  to  the  plaintiffs,  who  did  not  then  know  that 
there  were  two  distinct  houses  of  Henry  Houghton  and 
Co.,  or  that  the  defendant  was  a  partner  in  either. 
Before  the  bill  became  due*  Hardy,  Oiley  and  Co. 
became  bankrupts,  and  in  March,  1 8 1 1  a  commission 
of.  bankruptcy  issued  also  against  Henry  Houghton  and 
John  Humphreys,  under  which  the  joint  estate  of  the 
mercantile  house  was  applied.  The  plaintiffs  under 
that  commission  in  proof  of  a  debt,  on  the  14th  May, 
181 1,  swore,  that  Houghton  and  his  partners  Hum- 
phreys and  Carriek  were  indebted  to  them  in  the  sum 
of  2  too*,  upon  the  balance  of  accounts,  for  goods  sold 
and  delivered  by  them  to  the  mercantile  house  of 
Henry  Houghton  and  Co.,  for  which  they  had  received 
no  security,  except  the  bill  of  exchange  upon  which 
this  action  was  founded.  In  respect  of  the  debt  thus 
proved,  the  plaintiffs  had  received  a  dividend  within 
six  years  before  the  commencement  of  the  action. 
Upon  these  fects,  it  was  insisted  on  the  part  of  the 
plaintiffs  on  the  authority  of  the  case  of  Jackson  v. 
JRrfr*m*(a),  that  the  payment  of  the  dividend  by  the 
assignees  of  Houghton  was  a  virtual  acknowledgment 

(«)  a  H,  Bhck.  340. 

by 
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by  one  of  two  debtors  jointly  liable,  and  was  there-        1818. 

fore  fully  sufficient  to  revive  the  debt  as  against  the 

°  Bbandram 

defendant  Lord  EHenbortmgh  C.  J.  considered  the  agmmt 
question  very  doubtful,  and  directed  the  jury  to  find 
a  verdict  for  the  plaintiff  with  liberty  to  the  defendant 
to  move  to  enter  a  nonsuit :  and  a  rule  having  accord- 
ingly been  obtained  for  that  purpose  by  Scarlett  in 
Hilary  term  last, 

MarryatU  Gurney%  and  Ca?npbell  shewed  cause.   It  is 
quite  clear  that  a  part  payment  of  a  debt  by  a  sole 
debtor  will  be  a  sufficient  acknowledgment  to  take  the 
case  out  of  the  operation  of  the  statute  of  limitations. 
WHtcomb  v.  Whiting  (a)  went  one  step  further,  and  de- 
cided that  a  part  payment  by  one  of  several  persona 
jointly  liable  will  have  a  similar  effect.  Then  came  the  CMe 
of  Jackson  v.  Fairbank  (b)9  which  is  an  authority  to  shew 
that  the  payment  of  a  dividend  by  the  assignees  of  one 
joint  debtor  who  has  become  bankrupt,  is  sufficient  tore* 
vive  the  debt  as  against  the  other  solvent  partners.  That 
case  governs  the  present.    Here  a  dividend  has  been 
received  by  the  plaintiffs  under  Houghtafs  commission 
upon  a  debt  of  21  oo/.,  part  of  which,  viz.  1540!,  was 
secured  by  this  note.     In  effect,  therefore,  a  dividend 
has  been  received  npon  this  note,  which  was  exactly  the 
case  of  Jackson  v.  Fairbank.    It  is  said  that  the  proof 
here  was  a  debt  for  goods  sold  and  delivered,  but  that  is 
the  usual  mode  of  proving  a  bill  of  exchange  or  pro- 
missory note.     The  consideration  is  first  stated*  and 
then  an  exception  is  made  of  the  bill  or  note.    The 
form  is  given  in  Cooke?*  Bankrupt  Laws,  appendix, 

(<)  Dough  65  j.  (*)  %  H.  Black.  340. 

P-39- 


Whaeton. 
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1818.         p<39*     The  exception  is  in  effect  an  assertion  by  the 

holder  of  the  bill  that  it  is  still  valid,  and  an  admission 

again*  of  this  is  jnade  on  the  other  side  by  the  bankrupt,  by 
the  payment  of  the  dividend.  Then  that  brings  the 
case  to  Whitcomb  v.  Whiting  of  an  acknowledgment  of 
the  debt  by  a  party  jointly  liable  for  it.  And  the  cast 
of  Wood  v.  Braddick  (a)  supports  the  same  principle. 

Scarlett  and  Puller  in  support  of  the  rule.  This  is 
not  the  case  of  an  acknowledgment  within  six  years  of 
a  person  jointly  liable  for  the  debt ;  for  the  dividend 
paid  was  paid  on  a  debt  for  goods  sold  and  delivered, 
due  to  the  plaintiffs  from  the  mercantile  house  of 
Houghton  and  Co.,  in  which  the  defendant  had  no  in- 
terest. To  bring  this  case  within  the  authority  of 
Jackson  v.  Fairbank  the  dividend  should  have  been  paid 
on  the  bill  of  exchange  itself.  As  to  the  precedent 
cited  from  Cookers  Bankrupt  Laws,  that  makes  the  other 
way.  For  where  the  proof  is  of  a  bill  of  exchange  in 
the  hands  of  an  indorsee,  which  is  the  case  here,  the 
course  is  not  to  prove  the  consideration  and  except  the 
bill,  but  to  prove  the  bill  itself,  (b)  It  is  a  well-known 
rale,  that  the  commissioners  of  bankrupts  will  not  re- 
ceive proof  of  any  debt  unless  accompanied  by  an  exhi- 
bit of  all  the  securities  which  the  creditor  may  hold  for 
it,  and  he  must  produce  them  all,  even  though  the  notes 
or  bills  of  exchange  which  he  so  holds  may  be  forged, 
overdue,  or  paid.  But  still  these  securities  do  not  form 
the  debt  proved,  nor  is  the  attention  of  the  bankrupt  or 
his  assignees  called  to  them  specifically :  and  it  would 
be  going  very  far  to  say,  that  the  mere  production  of 

(*)  i  Taunt.  104.  (b)  Cooke,  B.  L.  Atf.  f.  41. 

an 


Bran dram 

ngainit 
Wuartom. 
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an  instrument  in  compliance  with  a  peremptory  rule  of  1818* 
law,  and  to  which  the  bankrupt  is  not  called  upon  to 
object,  can  be  taken  as  an  acknowledgment  by  him  that 
the  party  producing  it  h$s  a  valid  claim  in  virtue  of  the 
instrument  so  produced.  In  Jackson  v.  Fairbank  the 
proof  was  of  a  debt  due  upon  the  note  itself:  here  the 
debt  proved  is  for  goods  sold  and  delivered,  and  exists 
wholly  independent  of  the  bill  of  exchange;  which  is  a 
material  distinction  between  the  two  cases.  There  is, 
therefore,  here  no  acknowledgment  within  six  years  of 
any  debt  existing  on  this  bill  of  exchange  either  by 
Houghton  or  the  defendant,  and  the  debt  therefore  is 
barred  by  the  operation  of  the  statute. 

Lord  Ellenborough  C.  J.  This  doctrine  of  re- 
butting the  statute  of  limitations  by  an  acknowledg- 
ment other  than  that  of  the  party  himself,  began  with 
the  case  of  Whitcomb  v.  Whiting,  (a)  By  that  decision, 
where  however  there  was  an  express  acknowledgment 
by  the  actual  payment  of  a  part  of  the  debt  by  one  of 
the  parties  liable,  I  am  bound.  But  that  case  was  full 
of  hardship.  For  this  inconvenience  may  follow  from 
it;  suppose  a  pejrson  liable  jointly  with  thirty  or  forty 
others  to  a  debt,  he  may  have  actually  paid  it,  may 
have  had  in  his  possession  the  document  by  which  that 
payment  was  proved,  but  may  have  lost  his  receipt: 
then,  though  this  was  one  of  the  very  cases  which  the 
statute  was  passed  to  protect,  he  may  still  be  bound, 
and  his  liability  be  revived  by  a  random  acknowledg- 
ment made  by  some  one  of  the  thirty  or  forty  others 
who  may  be  careless  of  what  mischief  he  is  doing,  and 

(a)  Do*g.  65a. 

who 
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18  IS.  who  may  even  not  know  of  the  payment  which  has 
11        been  made.     Beyond  that  case,  therefore,  I  am  not 

**tm*st  prepared  to  go,  so  as  to  deprive  a  party  of  the  advatt* 
tage  given  him  by  the  statute,  by  means  of  an  implied 
acknowledgment.  No  case  can  be  cited  except  Jackson 
v.  Fairbank(d)9  where  this  has  been  done,  and  in  that 
case  there  is  wanting  one  material  circumstance  which 
exists  in  Whitcomb  v.  Whiting,  fot  in  the  latter  case 
the  party  who  revived  the  debt  by  his  acknowledg- 
ment, became  himself  liable  to  contribute  to  it,  but  in 
Jackson  v.  Fairbanks  the  acknowledgment,  besides  being 
a  constructive  one,  was  made  by  parties  who  never  could 
be  called  upon  for  contribution.  This  case  goes  still 
further,  for  here  the  party,  who  in  the  proof  of  his  debt 
excepts  the  security,  does  it  merely  m  compliance  with 
the  requisition  of  the  law,  by  which  he  is  compelled  to 
except  all  his  securities  whether  available  or  otherwise. 
He  produces  therefore  this  bill  of  exchange  amongst 
the  rest,  subject  to  all  its  accompanying  invalidities. 
This  therefore*  can  furnish  no  sufficient  evidence  of  an 
acknowledgment,  so  as  to  revive  a  debt  otherwise  ex- 
tinguished by  the  operation  of  the  statute.  On  the 
distinction  between  express  and  implied  acknowledg- 
ments, I  however  found  myself,  and  as  no  express 
acknowledgment  exists  in  this  case,  I  think  the  judg- 
ment must  be  given  for  the  defendant. 

Bayley  J.  I  think  that  in  this  case  the  defendant's 
plea  of  the  statute  of  limitations,  has  not  been  attsweraL 
The  cases  cited  of  Whitcomb  v.  Whiting  and  Wood  v. 
Braddick  furnish  a  vsry  different  principle.     There 

(*)  zHen.BM.  340. 

the 
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the  party  who  was  jointly  liable  made  the  acknowledge-  1818. 
ment  against  his  own  interest  For  he  then  became  ' 
himself  liable  to  contribute  to  the  payment  of  the  debt.  againa* 
But  here  it  is  quite  different.  The  situation  of  the  WnAETOH- 
party  making  the  acknowledgement  is  materially  altered. 
He  s^ecome  a  bankrupt  and  is  no  longer  liable  to 
contribution.  Besides  it  is  by  no  means  clear  that  he 
knew  that  this  debt  was  ever  proved  against  him.  How 
then  can  he  be  supposed  to  have  acknowledged  a  debt, 
of  the  proof  of  which  under  his  commission  he  may  have 
been  wholly  ignorant.  It  is  said,  indeed,  that  the  plain- 
tiff signed  Houghton's  certificate  for  the  sum  of  2100/., 
and  that  Houghton  by  accepting  it  must  be  considered  as 
having  assented  to  this  proof  of  the  debt;  but  it  must 
be  recollected  that  Houghton  at  that  time  was  materially 
interested  in  obtaining  his  certificate,  and  in  the  signa- 
ture of  the  plaintiff  to  a  large  amount  This  case  is 
also  distinguishable  from  that  of  Jackson  v.  Fairbanks 
although  certainly,  for  the  reasons  stated  by  Lord  Ellen- 
borough,  I  should  doubt  of  the  propriety  of  that  deci- 
sion. Here  the  proof  under  the  commission  is  for 
goods  sold  and  delivered.  It  is  indeed  assumed  that  if 
this  bill  had  not  been  available  against  Wharton^  that  it 
would  not  have  been  necessary  to  except  it  in  the  proof 
of  the  debt :  but  this  is  a  fallacy,  for  suppose  that  the 
house  in  which  Wharton  was  interested,  had  been  dis- 
charged by  the  laches  of  the  holder  of  the  bill  and  that 
afterwards  the  mercantile  house  had  promised  to  pay. 
Then  although  Wharton  would  be  exempt,  still  the  bill 
would  be  a  security  due  from  the  mercantile  house,  and 
it  would  be  necessary  to  except  it  in  the  proof  of  the 
debt  under  the  commission.  I  am,  therefore,  of  opinion 
Vol.  L  I  i  that 
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1818.         that  in  this  case  the  rule  for  entering  a  nonsuit  should 
be  made  absolute. 


Brandram 

against 
Wharton. 


Abbott  J.  If  it  were  necessary  in  this  case  to  over- 
rule Jackson  v.  Fairbanks  I  should  require  further  time 
to  consider  it,  although  I  am  by  no  means  satisfied 
that  that  was  a  sound  or  good  decision.  This  case  is, 
however,  not  precisely  the  same  as  that.  The  proof 
there  under  the  commission  of  bankruptcy  was  of  the 
same  instrument  upon  which  the  action  was  afterwards 
brought  Here  it  is  not  so.  The  proof  here  is  of  a  claim 
for  goods  sold  and  delivered,  and  the  bill  of  exchange  is 
only  incidentally  introduced*  Now  there  is  a  material 
distinction  between  a  case  where  the  instrument  is  the 
ground  of  the  claim,  and  where  it  is,  as  here,  only  inci- 
dentally introduced.  Where  it  is  the  ground  of  the  claim 
it  is  the  interest  both  of  the  bankrupt  and  his  assignees 
to  attend  to  it,  and  to  examine  into  the  circumstances 
under  which  it  is  produced.  But  in  the  other  case  it  is 
not  so  necessary ;  for  the  introduction  or  omission  of  it 
does  not  increase  or  diminish  the  sum  on  which  the 
dividends  are  payable.  There  being  this  distinction 
between  this  case  and  Jackson  v.  Fairbanks  and  not 
being  willing  to  extend  that  case  any  further,  I  am  of 
opinion  that  the  plaintiff  in  this  case  must  be  nonsuited. 

Holroyd  J.  I  am  of  the  same  opinion,  that  in  this 
case  the  plaintiff  must  be  nonsuited.  The  debt  proved 
under  the  commission  was  not  one  to  which  Wharton 
was  a  party.  It  was  a  debt  due  from  Houghton  and 
Co.  for  goods  sold  and  delivered,  and  for  which  this 
bill  had  been  given  as  a  security.     Now  whether  that 

security 
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security  were  available  or  not,  still  at  all  events  there        181 8. 
was  the  debt  due  for  the  goods,  on  which  the  same  divi-  NDEAl4 

dend  would  be  receivable.     The  payment,  therefore*         n<»*« 
of  this  dividend  does  not  amount  either  to  ah  actual  or 
virtual  acknowledgement  that  there  was  any  money  due 
on  the  bill,  and  therefore  cannot  take  the  case  out  of 
the  operation  of  the  statute* 

Rule  absolute  for  entering  a  nonsuit* 


Southwood,    Assignee  of  J.  EdBrooKe,    a   Monty, 

°  ^fri/ 13th. 

Bankrupt,  against  Taylor. 

A  CTION  by  plaintiff,  as  assignee  of  J.  Edbrooke,  a  A  sale  of  the 

bankrupt,  for  goods  sold  and  delivered,  and  on  the  bankrupt,  after 

money  counts.   Plea,  non  assumpsit,  and  notice  of  set-off,  "p^,  bo?°  * 

that  bankrupt  before  his  bankruptcy  was  indebted  to  JJ£„J|^2bre° 

the  defendant  on  a  promissory  note,  &c     At  the  trial   *hc  commission 

issued,  is  since 
before  HolrqydJ.,  at  the  last  assizes  for  the  county  of  the  46  G.  3. 

Somerset,  it  appeared  that  the  bankrupt  being  indebted  to   sale  by  the 

the  defendant  in  1 00J.,  in  Deoember  1 8 1 5  absconded;  that   ^J  b^the*"* 

early  in  February  1 8 1 6  the  bankrupt's  effects  were  put  up  J***^ :  and 

to  sale  by  auction,  and  that  the  defendant  purchased  at   ***  bankrupt 

•  having  become 

such  sale,  goods  belonging  to  the  bankrupt,  for  which  *  purchaser, 

he  afterwards  refused  to  pay,  alleging  that  the  bank-  an  action 

rupt  was  indebted  to  him  in  a  larger  sum  upon  the  aSgpee  for  the 

promissory  note.      On  the  30th  April  18 16,  a  com-  Ijjjjw^ 

mission  of  bankrupt  issued,  founded  upon  an  act  of  cnjWe* t0  ttt 

*  *  on  against  such 

bankruptcy  committed  in  the  preceding  January,  under  claim,  the  debt 

which  the  plaintiff  was  appointed  sole  assignee.     The   from  the  bank- 
rupt ;  this  con- 
stituting a  mu- 
tual credit  between  the  bankrupt  and  such  creditor  within  the  meaning  of  the  46  G.  3. 
c.  101.  j.  3. 

I  i  2  learned 


Taylor. 
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1818.  learned  Judge  thought,  that  as  the  sale  took  place 
■— -~"        more  than  two  months  before  the  date  of  the  com- 

agai*u  misssion,  it  was  to  be  taken  as  if  there  had  been  no 
prior  act  of  bankruptcy,  and  that  the  defendant  was 
entitled  to  his  set-off.  The  plaintiff  was  therefore 
nonsuited,  with  liberty  to  move  to  enter  a  verdict,  and 

Moore  now  moved  accordingly.  This  is  not  the 
subject  of  set-off;  inasmuch  as  the  sale  being  after  an 
act  of  bankruptcy,  constituted  a  debt  to  the  assignee, 
and  not  to  the  bankrupt;  and  therefore  the  debts  are 
not  mutual,  and  for  the  same  reason  it  does  not  con- 
stitute a  mutual  credit.  The  46  G.  3.  c.  135.  s.  3.  does 
not  extend  the  privilege  of  set-off,  but  only  applies  to 
cases  "where  there  has  been  mutual  credit,  between 
the  bankrupt  and  any  other  person.'9  The  debt  there- 
fore must  be  contracted  by,  or  the  credit  given  to  the 
bankrupt :  here  the  debt  was  contracted  to  the  assignee, 
and  therefore  it  is  a  case  not  within  the  third  section  of 
the  statute. 

Lord  Ellenborough  C.  J.  The  46  G.  3.  c.  135. 
s.  1.  enacts,  "  that  all  dealings  with  any  bankrupt 
which  shall  have  been  entered  into  more  than  two 
calendar  months  before  the  date  of  the  commission, 
shall  notwithstanding  any  prior  act  of  bankruptcy  be 
good  and  effectual  to  all  intents  and  purposes  whatso- 
ever, as  if  such  prior  act  of  bankruptcy  had  not  taken 
place."  Then  comes  sect.  3.  which  says,  that  "  where 
there  has  been  mutual  credit  given  by  the  bankrupt 
and  any  other  person,  or  mutual  debts  between  the 
bankrupt  and  any  other  person,  one  debt  or  demand 
may  be  set-off  against  another,  notwithstanding  any 

prior 
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prior  act  of  bankruptcy  before  the  credit  was  given  to,        1818. 
or  the  debt  was  contracted  by  such  bankrupt,  in  like        — 

South  wood 

manner  as  if  no  such  prior  act  of  bankruptcy  had  been      J?"*" 
committed,   provided  such  credit  was  given  to  the 
bankrupt  two  months  before  the  issuing  of  the  com- 
mission/9   The  first  section  therefore  makes  the  present 
sale  to  all  intents  and  purposes  as  if  no  prior  act  of 
bankruptcy  had  existed.     In  other  words  it  makes  it 
a  sale  by  the  bankrupt,  and  a  credit  given  by  him. 
Then,  at  the  time  of  the  sale  there  was  a  mutual 
credit  existing  between  the  defendant  and  the  bank- 
rupt, and  then  the  third  section  applies  and  gives  the 
defendant  the  right  of  set-off,  which  he  has  claimed. 
The  form  of  declaring  as  for  a  sale  by  the  assignee  is 
wrong,  for  such  sale  having  taken  place  more  than 
two  months  before  the  date  of  the  commission,  must 
be  taken  as  a  sale  by  the  bankrupt,  and  not  by  the 
assignee.      The  declaration  should  therefore  have  been 
in  the  bankrupt's  name,  and  then  it  is  obvious  that  the 
objection  taken    at    the    trial  could    not    have  been 
available. 

Per  Curiam.  Rule  refused. 


The  King  against  The  Inhabitants  of  Cheshunt.  /r**w«fe» 

Afril  15th. 

*~F  WO  justices,  by  an  order,  removed  John  Blackerby  A  pauper  enw 

X  ployed  at  a  la* 

and  his  family  from  the  parish  of  Watiham  Holy  boorer  by  the 
Cross  in  the  county  of  Essex,  to  the  parish  of  Cheshunt  ££ct°having 

previously 
occupied  a 
house  at  an  annual  rent  of  7/.,  which  was  then  purchased  by  the  Board,  still  con- 
tinued to  reside  in  part  of  the  premises,  at  a  weekly  rent  of  oj.,  which  was  deducted 
out  of  his  wages,  and  during  such  last  occupation  he  also  occupied  a  shop  (the  shop  and 
house  together  being  of  the  annual  value  of  10/.)  and  upon  his  dismissal  from  his  employ- 
ment he  gave  up  possession  of  the  house  as  required  :  Held  that  his  last  occupation  of  the 
house  was  not  as  tenant,  but  as  servant,  and  that  no  settlement  was  thereby  gained. 

IiS  in 
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IS  Id.         in  the  county  of  Hertford.    The  sessions  on  appeal, 
_.  confirmed  the  order,  and  stated  the  following  case. 

The  Kimo  '  ^ 

against  The  pauper  John  Blackerby  was  a  labourer  in  the  em- 
tants  of  ployment  of  the  Board  of  Ordnance,  in  the  gunpowder 
manufactory  at  WaUham  Holy  Cross.  After  residing 
upwards  of  two  years  in  a  house  in  that  parish  at  an 
annual  rent  of  7/.,  it  was  purchased  by  the  Board,  and 
a  part  of  the  premises  having  been  taken  from  it,  he 
continued  to  live  in  it  at  a  weekly  rent  of  two  shillings, 
which  was  deducted  from  his  wages.  The  Board  of 
Ordnance  had  several  other  houses  in  WaUham  Holy 
Cross  for  their  labourers,  who  paid  weekly  rents  for 
them,  but  inhabited  them  so  long  only  as  they  continued 
in  the  employment  of  the  Board.  When  the  pauper 
was  dismissed  from  the  employment,  he  was  required 
to  give  up  the  key  of  the  house,  which  he  at  first  re- 
fused to  do,  but  after  a  short  time  gave  it  to  the  person 
appointed  to  succeed  him  in  the  house  by  the  super- 
intcndant.  During  the  time  he  so  held  this  house  at 
25.  a  week,  he  also  occupied,  for  a  space  of  time  exceed- 
ing forty  days,  a  shop  in  the  same  parish,  the  shop  and 
the  house  together  being  of  the  annual  value  of  10/. 
The  court  of  quarter  sessions  were  of  opinion  that  the 
occupation  of  the  house  under  the  above  circumstances 
did  not  operate  in  aid  to  confer  a  settlement  within  the 
meaning  of  the  13  &  14  Car.  2.  c.  12. 

Jessqpp  and  Kelly,  in  support  of  the  order  of  sessions, 
contended,  that  this  was  not  a  coming  to  settle  within 
the  meaning  of  13  and  14  Car.  2.  The  pauper  occu- 
pied the  cottage  only  during  the  time  he  continued  in 
the  employment  of  the  Board  of  Ordnance.  This  was 
enly  for  the  more  convenient  performance  of  his  ser- 
vice; 
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vice;  and  the  relation  of  landlord  and  tenant  never  1*818, 
existed,  which,  according  to  the  decisions,  has  uni-  — 
formly  been  held  to  be  requisite,  The  only  difficulty  agatmt 
arises  out  of  the  words  weekly  rent :  this  is,  however,  tants  of 
an  incorrect  expression,  and  wholly  inconsistent  with 
the  other  parts  of  the  case;  and  it  is,  besides,  observ- 
able, that  the  weekly  rent,  as  it  is  called,  was  to  be 
deducted  out  of  his  wages.  It  is,  therefore,  quite  clear, 
that  the  only  relation  which  subsisted  between  these 
parties  was  that  of  master  and  servant,  and  not  that 
of  landlord  and  tenant;  and  they  cited  Bertie  v: 
Beaumont,  (a) 

Knox  and  Walfora\  contra.  The  sessions  in  this 
case  have  not  found  that  the  relation  of  landlord  and 
tenant  did  not  subsist,  but  only  that  the  occupation  of 
the  house  under  the  circumstances  was  not  within  the 
statute  13  and  14  Car.  2.  In  this  case  the  tenement  is 
found  to  be  of  a  sufficient  annual  value ;  and  there  is 
the  circumstance  of  a  weekly  rent,  payable  to  the  mas- 
ter, which  makes  this  case  stronger  than  the  case  of 
Rex  v.  Mdkridge  (&),  to  which,  in  other  respects,  this 
case  bears  a  strong  resemblance.  For  there  the  pauper, 
who  was  the  herd  to  a  body  of  persons,  as  a  reward  for 
his  service,  had  the  occupation  of  a  house  of  10/.  an- 
nual value,  and  the  Court  held  that  sufficient  to  confer 
a  settlement;  and  the  circumstance  of  the  pauper's 
quitting  the  house  when  he  quitted  the  service,  is  by 
no  means  conclusive  ;  for  it  might  be  a  convenience 
to  the  pauper  to  leave  the  house  when  he  was  employed 
elsewhere.    It  is  admitted  that  for  the  first  two  years 

(a)  16  Mast,  3S«  W  *  T-*  59& 

li  4  ha 
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1818.  be  occupied  this  house  as  tenant,  at  a  rent  of  7/.,  and 

— —  no  alteration  appears  to  have  been  made  subsequently, 

against  except  in  the  rent,  which  is  accounted  for  by  the  fact 

tuts  of  "  °f  a  Pai>t  of  the  premises  being  taken  down ;  and  they 

C....U-T.         dted  Rex  y    Min$Ur9  (aj 

Lord  Ellenborough  C.  J.     In  this  case  it  seems 
to  me  that  the  party  occupied  this  house  as  a  servant 
only,  and  not  in  the  character  of  a  tenant.     It  is  like 
the  case  of  a  coachman,  who  frequently  occupies  a 
room  over  the  stables;  but  such  occupation  is  not 
within  the  meaning  of  13  and  14  Car.  2.     The  pauper 
here  was  divested  of  the  tenement  as  soon  as  his  service 
terminated.    He  quitted  the  possession  reluctantly,  and 
was  succeeded  by  the  person  who  succeeded  him  in  his 
employment  under  the  Board  of  Ordnance.    All  this 
clearly  shews  that  be  was  only  entitled  to  hold  it  during 
and  for  the  more  convenient  performance  of  his  service. 
If  the  Court  should  hold,  in  this  and  similar  cases, 
that  the  legal  relation  of  landlord  and  tenant  subsisted* 
it  would  become  necessary  to  turn  such  persons  out  of 
possession  by  the  regular  proceedings  in  ejectment,  and 
every  gentleman  having  twenty  or  thirty  cottages  in 
which  his  labourers  resided,  would  be  compelled  on  any 
change  of  their  service  to  have  recourse  to  such  means* 
This  would  be  productive  of  the  most  serious  inconve- 
nience.    Upon  the  whole  view  of  this  case,  I  think  it 
plainly  appears  that  the  relation  of  landlord  and  tenant 
never  did  subsist  here,  and  unless  that  were  so,  this  was 
not  an  occupation  within  13  &  14  Car.  2.,  and  no  settle- 
ment could  be  gained  by  it. 

(*)  $M.&S. A76. 

BAYU5Y 
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Bayley  J.     I  am  of  the  same  opinion.     The  case  of 
The  King  v.  Minster  only  decided  that  the  occupation 
of  a  tenement  which  was  wholly  unconnected  with  the        qai*ti° 
service  would  confer  a  settlement,  but  that  the  occupar     ^JLjjJ^f 8" 
tion  of  one  connected  with  the  service  would  not    In     Cmihvmt. 
this  case  the  tenement  is  connected  with  the  pauper's 
service  under  the  Board  of  Ordnance. 

Abbott  J.  If  the  case  had  stated,  instead  of  using 
the  words  weekly  rent,  that  the  pauper  lived  in  the 
house,  and  received  185.  and  not  20$.  per  week  wages, 
there  would  have  been  no  doubt.  And  I  consider  that 
in  substance  it  is  so  stated.  Here  the  relation  which 
existed  was  only  that  of  master  and  servant,  and 
not  that  of  landlord  and  tenant. 

Holroyd  J.  concurred. 

Order  of  Sessions  confirmed. 


The  King  against  The  Inhabitants  of  Oadby.    Wt^u^, 

April  ijth. 

TJPON  an  appeal  against  an  order  of  two  justices,  by  The  premium 
which  Peter  Howard  and  Sarah   bis  wife  were  fth^M 
removed  from  the  parish  of  Oadby  in  the  county  of  ?p°n  *he  bind- 
Leicester,  to  the  parish  of  Humberstone  in  the  same  poor  apprentice 

t  j.     1  j      1  j  1.  need  not  be  let 

county,  the  sessions  discharged  the  order  subject  to  ontintheinden- 
the  opinion  of  this  court,  on  the  following  case:  at  ^n«hr»iicfc 

Peter  Howard,  a  poor  child  of  the  parish  of  Evingtm  ^4  exempt, 
in  the  county  of  Leicester,  by  an  indenture  executed  by  ^/"jj"  |"J 
himself  his  father,  and  John  Lander  his  master,  bound  <•  9-/  40.,  and 

71  the  insertion  of 

himself  an  apprentice  to  John  Lander  of  Humberstone,  the  premium 

being  required 
for  no  other  purpose  but  to  ascertain  the  amount  of  the  duty. 

far 
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1818. 


The  Kino 
against 

The  Inhabi- 
tant* of 
Oadbt. 


for  seven  years.  The  parish  officers  of  Evington,  paid 
all  the  expences  of  the  binding,  and  gave  the  master  a 
premium  of  one  guinea.  The  expences  and  the  pre- 
mium were  paid  out  of  the  poor  rates  of  the  parish  of 
Evington.  The  premium  is  not  mentioned  or  inserted  in 
words  at  length  (but  is  entirely  omitted)  in  the  indenture. 
The  question  is,  whether  the  indenture  is,  or  is  not 
void  on  account  of  that  omission. 

Grant  and  Marriott,  in  support  of  the  order  of 
sessions.  This  question  depends  on  the  construction 
of  the  8  Anne,  c.  9.  5. 39.  by  which  it  is  enacted,  that 
all  indentures  of  apprenticeship,  wherein  shall  not  be 
truly  inserted  and  written  the  full  sum  received  with 
tha  apprentice,  or  whereupon  the  duties  payable  by 
that  act,  shall  not  be  duly  paid,  or  which  shall  not  be 
stamped  according  to  the  tenor  of  that  act,  shall  be 
void.  The  fortieth  section  states,  that  nothing  in  that 
act  contained,  shall  be  construed  to  extend  to  charge 
any  master  with  the  payment  of  the  said  duties,  in 
respect  of  any  money  received  with  any  apprentice 
placed  out  by  the  parish  or  any  public  charity,  or  to 
require  the  stamping  of  the  indenture  in  such  cases. 
This  latter  section  therefore,  has  clearly  repealed  the 
former  section  as  to  two  of  its  requisites,  viz.  the  pay- 
ment of  the  duty,  and  the  stamping;  but  it  has  left 
untouched  the  third,  viz.  the  inserting  in  the  indenture 
the  sum  paid  with  the  apprentice.  And  there  might 
be  good  reason  why  this  should  be  so,  for  there  are 
several  acts  of  parliament,  which  give  to  magistrates  a. 
power  of  interference  in  cases  whefe  the  sum  paid  with 
the  apprentice  does  not  exceed  5/.,  as  for  instance 
32  G.  3.  c.  57.,  and  that  act  distinctly  speaks  of  parish 
apprentices.    So  that  it  might  be  extremely  convenient 

that 
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that  the  justices  before  whom  the  apprentice  is  brought,        1318. 

should  see  upon  the  face  of  the  indenture,  whether        

they  had  jurisdiction  or  not      In  many  cases,  the  ma-        against 
gistrates   have  power   to   award  the  apprentice's  fee     ^uJ^of  *" 
to  be  returned,  as  was  done  in   the  case  of  Bex  v.        Oadbt. 
Johnson  (a),   and  Rex  v.  Vandeleer  (6),  which  affords 
another  reason  why  the  legislature  might  choose  to  leave 
that  provision  of  the  thirty-ninth  section  unrepealed  by   . 
the  fortieth. 

Lord  Ellenborough  C.  J.  There  is  not  any  other 
statute  which  requires  the  insertion  of  the  premium 
paid  with  the  apprentice,  except  this  act  of  the  8  Anne, 
the  fortieth  section  of  which,  exempts  indentures  like 
that  in  this  case,  both  from  the  payment  of  the  duty 
and  the  stamp.  Now  for  what  purpose  could  the  in- 
sertion of  the  sum  paid  be  required,  except  for  the 
purpose  of  calculating  the  duty  payable  thereon  ?  If 
indeed  the  legislature  had  stated  in  this  act,  any  other 
purpose  than  that  of  increasing  the  revenue,  there 
would  have  been  some  foundation  for  the  argument 
addressed  to  the  Court,  and  there  is  rarely  such  a 
penury  of  words  in  acts  of  parliament  as  could  induce 
me  to  think  that,  if  they  had  any  other  object  in  view, 
the  legislature  would  not  in  some  corner  of  some  clause 
of  the  act  have  expressed  their  intention.  No  trace 
however  of  any  other  purpose  is  to  be  found.  Then, 
can  we  say,  when  no  reason  exists  for  which  the  in- 
sertion in  the  indenture  of  the  sum  paid  with  the 
apprentice  should  be  required,  still  that  such  insertion 
is  necessary,  and  that  without  it  the  indenture  must  be 

(a)  t$a!k.  68.  (ft)  iStra*get6fr 

void? 
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1818.        void?    I  think,  therefore,  that  in  this  case  the  sessions 
— —        have  come  to  a  wrong  conclusion,  and  that  their  order 

The  Kino  .  ,     , 

agai*u        must  be  quashed. 
The  Inhabi- 
tants of 
Oaobt.  Bayley  J.      I  am   entirely  of  the  same  opinion. 

This  is  a  revenue  act  and  contains  no  provisions  except 
those  relating  to  duties.  It  is  entitled  "  an  act  for  lay- 
"  ing  certain  duties  upon  candles,  and  certain  rates 
"  upon  monies  paid  with  clerks  and  apprentices." 
Then  although  the  thirty-ninth  section  in  terms  re- 
quires the  sum  paid  with  the  apprentice  to  be  inserted 
in  the  indenture,  yet  that  is  only  for  the  purpose  of 
raising  a  duty  thereon.  When,  therefore,  the  fortieth 
clause  exempts  parish  indentures  from  the  payment  of 
these  duties  it  entirely  supersedes  the  necessity  of  insert- 
ing the  sum  paid  in  the  indenture,  and  therefore  the 
reason  for  the  provision  ceasing,  the  provision  itself 
ceases  to  be  necessary.  I  think,  therefore,  that  this  was 
a  valid  indenture,  and  that  the  sessions  were  wrong  in 
deciding  against  it. 

Abbott  J.  The  Court  ought  not,  without  seeing 
their  way  clearly,  to  hold  this  to  be  a  good  objection  to 
the  validity  of  an  indenture,  for  it  may  involve  questions 
of  considerable  importance,  such  as  the  freedom  of  a 
corporation,  and  the  following  of  a  profession.  The 
only  object  of  this  provision  in  the  clause  wfes  to  insure 
the  payment  of  the  duty.  Where  no  duty,  therefore, 
is  payable,  which  is  the  case  here,  that  reason  exists  no 
longer,  and  the  provision  itself  becomes  unnecessary. 

Holroyd  J.  concurred. 

Scarlett,  Phillips,  and  Francklin  were  to  have  argued 
against  the  order  of  sessions. 
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1818. 

The  King  against  The  Inhabitants  of  St.  John, 
in  Glastonbury. 

TWO  justices  by  their  order  removed  Job  Davis,  Jane  A  pauper,  by 

his  wife,  and  their  two  children,  from  the  parish  of  freehold  estate 

Saint  John  in  Glastonbury  in  the  county  of  Somerset,  to  1\„Vhtt\™L 

the  parish  of  South  Petherton  in  the  same  county.     The  wholc^n^of 

sessions,  on  appeal,  quashed  the  order,  subject  to  the  theamrepte 

opinion  of  this  Court  on  the  following  case :  of  10A  does  not 

Job  Davis  the  pauper  was  born  in  the  parish  of  South  jettfementlV 

Petherton,  where  his  parents  were  legally  settled.    In  ^"^2 

i8ii  he  went  to  live  in  the  parish  of  Saint  John  the  ]4£r[£t  hc 

Baptist  in  Glastonbury,  and  there  occupied  for  more  *hould  come 

r  * '  r  to  settle  on  all 

than  forty  days  a  house  and  two  pieces  of  potatoe   the  property 

ground  which  he  rented  of  three  different  persons  of  of  tenant. 

the  respective    yearly  value  of  5/.,  2/.,   and   2L  10s. 

amounting  together  to  9/.  105.     In  addition  to   the 

property  so  rented,  he  at  the  same  time  occupied  a 

piece  of  freehold  land  of  his  own,  legally  conveyed  to 

him,  which  he  had  purchased  for  10/.  and  built  upon, 

of  the  yearly  value  of  1/.  105. ;  but  before  the  order  of 

removal  was  made,  he  sold  and  gave  it  up.     The  house 

and  potatoe  ground  rented  by  the  pauper  not  being 

alone  of  sufficient  value  to  confer  a  settlement,  the 

question  submitted  to  the  Court  of  King's  Bench  is, 

whether  the  sessions  were  right  in  determining  that 

the  yearly  value  of  the  freehold  land  being  the  property 

of  the  pauper  might  be  added  to  the  yearly  value  of 

that  which  he  so  rented  so  as  to  settle  the  pauper  and 

his  family  in  the  parish  of  Saint  John  the  Baptist  where 

they  had  become  chargeable  before  their  removal. 

Moore 
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1818.  Moore  and  Adam,  in  support  of  the  order  of  session*, 

— -  The  question  is,  whether  freehold  property  can  unite 
against  with  that  which  a  party  holds  in  the  character  of  tenant, 
tanuof  !"  so  that  if  the  aggregate  annual  value  be  above  io/.,  he 
^St.Jobk,  in  may  g^  a  settlement  by  residing  thereon  forty  days. 
In  R.  v.  Dorringtm  (a\  the  pauper  occupied  one  estate 
of  the  value  of  9/.  per  annum  in  the  character  of  tenant, 
and  having  married  the  widow  of  the  owner  of  another 
cottage  of  the  value  of  305.,  resided  there  above  forty 
days,  and  it  was  held  that  he  gained  a  settlement.  And 
in  JR.  v.  Culmstock  (6),  where  the  pauper  was  possessed 
of  lands  of  the  annual  value  of  1  oZ.  in  Culmstock,  and 
afterwards  occupied  a  cottage  in  Thorn  St.  Margaret's 
for  forty  days,  under  an  agreement  for  the  purchase  of 
it,  there  was  a  similar  decision.  Those  cases  are 
strong  authorities  in  support  of  the  present  order ;  for 
there,  as  here,  there  was  an  occupation  as  tenant  of  one 
part,  and  an  occupation  of  the  other  part  not  in  that 
character.  The  only  authority  to  be  relied  on  by  the 
other  side  is  The  King  v.  Bowness  (c),  as  to  which  it 
may  be  observed  that  there  this  point  came  only  inci- 
dentally before  the  Court,  and  was  not  the  main  ground 
of  the  decision  ;  for  there,  the  party  had  not  occupied 
the  tenement  for  the  space  of  forty  days,  which  was  a 
decisive  objection  to  the  settlement.  And  besides,  the 
cases  of  JR.  v.  Dorrington,  and  R.  v.  Culmstock  were  not 
then  cited  to  the  CouK  in  the  argument.  In  R.  v. 
South  Bemfleet  (d)  the  Court  took  a  distinction,  that  there 
the  freehold  estate  was  not  occupied  by  the  pauper, 
but  was  let  by  him  to  another  tenant     But  that  case 


(a)  Burr.  S.  C.  744.  (h)  6  T.  tf.  730. 

(0  4  M.&  8.  aio.  {d)  iM.&S.  154. 
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•shews  that  if,  as  here,  he  had  occupied  both  at  once         1818. 
he  would  have  gained  a  settlement.  Th"lT"" 

against 
„  The  Inhabi- 

C.  F.  Williams  and  Erskine,  contra*  The  occupa-  tarns  of 
tion  of  both  tenements  must  be  in  the  character  of  Glastonbury. 
tenant.  The  words  of  13  &  14  Car.  2.  c.  12.  are,  that 
it  shall  be  lawful  for  two  justices  to  remove  persons 
coming  to  settle  on  any  tenement  under  the  yearly  value 
often  pounds,  if  likely  to  be  chargeable.  The  statute 
therefore  which  gave  the  two  justices  a  power  to  remove 
from  a  tenement  of  less  value  than  1  o/.  per  annum,  must 
have  contemplated  such  a  species  of  tenement  as  a  man 
might  by  law  be  removed  from,  if  of  less  than  that  value. 
Now  it  is  quite  clear,  that  no  one  at  that  time  could  be 
removed  from  his  own  property,  whatever  its  annual 
value,  if  he  had  it  by  descent,  or  if  by  purchase,  till 
9  G.  1 .,  by  which  it  first  became  neoessary  that  the  pur* 
chase  should  be  to  the  amount  of  30/.  The  conse- 
quence is,  that  a  man's  own  property  could  not  be  the 
species  of  tenement  contemplated  by  13  &  14  Car.  2. 
If  so,  it  cannot  unite  with  the  property  which  is  within 
that  statute,  viz.  the  property  which  the  pauper  in  this 
case  occupied  as  tenant*  This  was  expressly  so  ruled 
by  Lord  Ellenborough  in  R.  v.  Bcramess.  And  it  was 
not  an  obiter  dictum,  for  the  decision  of  that  case  mainly 
depended  on  it ;  and  though  the  other  Judges  assigned 
additional  reasons  for  the  decision  there,  they  did  not 
express  any  doubts  of  the  propriety  of  the  law  laid 
down.  They  also  referred  to  the  observations  of 
Lawrence  J.  in  R.  v.  Martley  (a),  and  to  the  case  of 
R.  v.  South  Lynn,  (b) 

(«)  5  East,  44.  (*)  sf.R.  664 

Lord 
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1818.  Lord  Ellenborough  C.  J.     The  argument  in  this 

—        case  has  brought  back  to  my  mind  the  decision  in  The 

against         King  v.  Bowness.   I  think  that  the  coming  to  settle  in  the 

uou  of        1 2  &  14  Car.  2.  must  mean  a  coming  to  settle  as  tenant ; 

GlaVtonburt    *^e  act  nav*n&  **&*  that  persons  who  shall  come  to 

settle  on  a  tenement  of  the  value  of  io£  shall  not  be 

removeable,  must  be  construed  to  imply  that  they  shall 

be  removeable  if  the  tenement  be  of  less  value.    Now  it 

is  dear  that  at  that  time  a  man  was  not  removeable 

who  resided  on  a  tenement  of  less  value  than  ioL9  if 

that  tenement  were  his  own  property :  the  legislature 

therefore  could  not  have  contemplated  a  residence  on 

a  man's  own   property,  when  they  used  the  words, 

coming  to  settle  on  a  tenement     What  is  reported  to 

have  fallen  from  me  in  Rex  v.  Bowness,  was  certainly  not 

to  be  considered  as  an  obiter  dictum,  but  is  confirmed 

by  the  authority  of  Lord  Kenyan  and  Mr.  J.  Lawrence 

in  the  cases  cited. 

Bayley  J.  I  am  of  the  same  opinion.  It  appears 
from  13  &  1 4  Car.  2.,  that  the  party  may  be  removed, 
if  he  comes  to  settle  on  a  tenement  of  less  than  10/. 
yearly  value;  but  that  if  it  be  of  that  yearly  value  he 
cannot.  Then  the  legislature  must  by  the  word  tene- 
ment, have  contemplated  a  description  of  property, 
from  which,  if  of  less  than  10/.  yearly  value,  a  party 
could  be  removed ;  now  if  the  property  were  his  own, 
he  could  not  at  that  time  have  been  removed  from  it, 
however  small  its  value :  and  therefore  it  seems  to  me, 
that  this  is  not  a  tenement  within  the  meaning  of 
13  &  14  Car.  2.  This  is  strongly  illustrated  by  the 
9  &  10  W.  3.  c.  11.:  one  of  the  means  given  by  that 
act,  by  which  a  certificate  may  be  put  an  end  to,  is  by 
14  taking 
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taking  a  lease  of  a  tenement  of  the  value  of  10/.;  from 

which  it  may  fairly  be  inferred,  that  the  legislature 

thought  the   13  &  14  Car. 2.  c.  12.  applied  to  lease-         agthist* 

holders  and  not  to  freeholders.      I  am  therefore  of        tanuof 

opinion,  that  in  this  case  the  two  tenements  cannot  glastohbukt. 

unite  so  as  to  give  the  pauper  a  legal  settlement  in  the 

parish  of  St.  John  in  Glastonbury. 

Abbott  J.  My  first  opinion  was,  that  the  estate, 
which  the  pauper  occupied  as  his  own,  and  that  which  he 
occupied  as  tenant,  would  have  united  so  as  to  confer  a 
settlement,  if  they  were  jointly  of  the  annual  value  of 
1  o/.  But  the  argument  has  satisfied  me  that  they  cannot ; 
and  that  the  coming  to  settle,  as  used  in  the  statute, 
means  a  coming  to  settle  in  the  character  of  a  tenant* 

HolroydJ.  I  own  that  upon  this  case  I  have 
entertained  considerable  doubts,  which  are  not  entirely 
removed.  The  statute  says,  that  no  person  coming  to 
settle  on  a  tenement  of  the  value  of  10/.  shall  be 
removeable.  That  is  certainly  saying  by  implication* 
that  he  may  be  removed  if  the  tenement  be  of  less 
value.  Now  a  person  cannot  be  removed  from  his  own 
property  of  whatever  value  it  may  be,  and  therefore  it 
should  seem  that  the  statute  does  not  apply  to  a  man'* 
own  property.  But  my  doubt  arises  from  this,  I  cod* 
aider  that  the  statute  meant  to  enact,  that  when  a 
man  resided  forty  days  on  property  where  he  was  en- 
titled to  reside,  he  should  gain  a  settlement  Now 
here  the  party  did  reside  forty  days,  and  was  irremove- 
able  all  that  time.  I  am,  therefore,  rather  inclined  to 
think  that  by  so  doing  he  did  gain  a  settlement. 

Order  of  sessions  quashed. 
Vol.  I.  K  k 
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1818. 

*imfa,  PlCKMAN  OgoklSt  RoBSON. 

April  x6th.  ^ 

Scire  hdu  fOMYN  having  on  a  former  day  obtained  a  rule  nisi 
pUintiff  before  for  setting  aside  a  scire  facias  which  had  been  erro- 
u^pl^eat  neously  directed  to  the  sheriff  of  Surrey  instead  of  the 
at  costs  only*  sheriff  of  London  where  the  original  action  had  been 
brought, 

Long  now  shewed  cause,  and  contended  that  it  should 
be  set  aside  only  on  payment  of  costs,  the  defendant 
having  entered  an  appearance  to  the  scire  facias;  and  he 
cited  Pocklington  v.  Peck,  (a) 

Comyn,  for  the  plaintiff.  In  Poole  v.  Broadfield  (ft), 
the  Court  of  C  P.  expressly  held,  that  plaintiff  might 
quash  his  own  writ  before  plea  pleaded,  without  costs ;  and 
in  JUdePs  Practice,  1 142.  that  is  stated  to  be  the  practice 
of  the  Common  Pleas:  and  it  is  very  desirable  that  the 
practice  of  the  two  courts  should  not  vary. 

The  Court  said,  that  as  the  defendant  had  been  put  to 
expence  by  plaintiff's  error,  it  was  reasonable  that  the 
defendant  should  be  paid  the  costs  thereby  incurred, 
and  the  rule  was  made 

Absolute  upon  payment  of  cofets. 

(d)  1  Str.  638.  (h)  Btrneu  431. 
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Beckwith  against  Wood  and  Another.       %  nmnby, 

April  idlYi. 

^CTION  on  the  i  G.  2.  st.  2.  c.$.  s.6.  against  the  where  the 
defendants,;  two  inhabitant  householders  of  the  roci^havhi 
city  of  London,  for  a  reparation  in  damages  by  reason   cntcrcd  »g»n- 

*  ^         *  smith's  shop 

of  the,  beginning  to  demolish  the  dwelling-house  of  the  ,nd  demanded 

plaintiff,  and  damaging  and  taking  away  a  large  quan-  t«ined,  and  the 

tity  of  fire-arms  by  persons  unlawfully,  riotously,  and  chred  that  *" 

tumultously  assembled.     Plea  not  guilty.    At  the  trial  *tk£*™ 

at  the  London  sittings  after  last  Michaelmas  term,  it  J^MfdlAc 

0  7  house  down, 

appeared  in  evidence  that  the  plaintiff  was  a  gun  and   and  thcr  did 

,  r>  .        „i  •  i       .  CntCr  an<* 

pistol  manufacturer  in  Skinner-street,  and  that  on  the  break  the  win- 
id  day  of  December  1815,  seven  men,  one  of  whom  appa-  fnmZ&t™* 
rentlv  acted  as  the  leader,   and  held  in  bis  hand  a   *"^l.hai 

»  •  purpose  iiscu 

pistoL  entered  the  plaintiff's  shop  and  demanded  arms  ;    some  of  thc 

r       ■         »  •         r  r  ••*     arms  found  in 

that  one  Piatt,  a  customer,  who  at  that  time  was  acci-  the  shop,  and 

dentally  in  the  shop,  remonstrated  with  the  person  so  others:  Held, 

acting  as  leader  on  the  impropriety  of  his  conduct,  evidence  ou 

when   the  latter  fired  his  pistol  and  wounded  Piatt,  demdiththe 

The  leader  was  secured  and  taken  to  the  upper  apart-  h°*"«»«n<l  that 

;■-:.••  •    •**<  •  .     ■:  the  owner 

ments,  his  followers  having  quitted  him  when  the  pistol   reiKht  recover 

■       -"  ,  •  •■*-.•         against  the 

wa&Jired ;  they  soon,  however,  returned,  accompanied  hundred  a  re- 

by  j*.*nob  of  four  or  five  hundred  persons;  the  mob  damage"  for 

insisted  that  the  person  so  confined  should  be  released,  ^ct{l"J  h^°ne 

and  threatened,  in  case  of  refusal,  to  pull  the  house  lt^9  and  to 

r  the  arms  ac- 

down :   they  then  entered  the  house  and  proceeded  to  tualjy  »»*<!  in 

break  the .  windows,  window-frames,  and  glass  presses  mohshing;  but 

in .^hich  {he  different  articles  stood,  and  for  that  pur-  noVemitled  to 

pose!;they  used  tfce  butt-ends  of  the  guns  which ;  they  ^"fth?* 

arms  carried 
away,  thit  being  a  substantive  and  distinct  felony,  and  therefore  not  within  the  stat. 
iG.2.  st.  1.  f.5. 

K  k  2  found 
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J 8 1:8.  found  in  the  shop;  they  left  behind  a  great  number 
I  which  had  been  thus  damaged  and  spoiled,  and  carried 

against  away  others :  and  it  was  sworn  by  several  witnesses,  that 
they  believed  the  house  would  have  been  pulled  down,  if 
the  mob  had  not  succeeded  in  their  purpose  of  liberat- 
ing their  leader.  The  jury  by  the  direction  of  Lord 
EUenboroughy  found  specifically  64/.  for  the  damage 
done  to  the  house  itself,  305/.  for  the  damage  done  to 
the  guns  left  behind,  and  911/.  for  those  that  were 
carried  away,  but  they  further  found  that  all  the  damage 
was  done  in  prosecution  of  the  purpose  of  demolition. 

Kncndys  in  Hilary  term  moved  for  a  new  trial,  on 
the  ground  that  the  purpose  of  the  mob,  was  not  to 
demolish  the  house,  but  to  procure  arms ;  for  the  leader 
first  called  for  arms,  and  his  followers  afterwards  stripped 
the  premises  of  all  they  could  find,  and  if  the  main  purpose 
of  the  mob  was  the  collection  of  the  arms,  and  not  the 
demolition  of  the  house,  then  it  was  clearly  a  case  not 
within  the  statute:  Burrows v.  Wright  {a)  and  GreasUy 
v.  Higginbottom.  (&)  But  at  all  events,  the  taking  away 
of  the  arms,  in  respect  of  which  the  jury  have  given 
911/.  damages,  was  a  distinct  felony  of  itself,  and  there- 
fore the  plaintiff  could  not  recover  for  that  loss  upon 
the  authority  of  the  former  cases,  and  the  damages 
must  be  accordingly  reduced. 

Lord  Ellenborough  C.  J.  It  was  in  evidence,  that 
the  purpose  of  pulling  down  the  house  was  loudly  pro- 
claimed by  several  of  the  mob;  there  was  therefore 
a  disclosure  of  a  purpose  co-extensive  with  the  utmost 

(<)  iEah,  61  j.  (J)  n.6tf. 

mischief 
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mischief  contemplated  by  the  legislature.  As  far  as  1818. 
the  damage  to  the  house  is  concerned,  the  case  is 
clearly  within  the  act,  and  Greasley  v.  Higginbottom,  against 
is  an  express  authority  to  shew  that  the  plaintiffs 
are  then  entitled  to  recover  as  well  for  the  injury 
to  the  house,  as  for  the  loss  they  have  sustained  by  the 
damage  done  to  the  arms  which  were  used  for  the  pur- 
pose of  demolition.  The  other  point  however  is  very 
fit  to  be  considered,  and  the  Court  therefore  will  grant  the 
rule  to  reduce  the  damages ;  but  not  for  the  new  trial. 

Gurney  and  Bolland  now  shewed  cause.  This  being 
a  remedial  law,  is  to  be  construed  liberally.  The  de- 
molition of  the  house  was  principally  effected  by  means 
of  the  arms  found  upon  the  premises;  the  inference, 
therefore,  is,  that  all  the  arms,  as  well  those  that  were  left 
upon  the  premises,  as  those  that  were  carried  away,  were 
taken  originally  for  the  same  purpose;  and  if  they  were 
so  taken,  then  it  would  not  constitute  a  distinct  and  sub- 
stantive act  of  felony.  In  Greasley  v.  Higginbottom  the 
flour,  from  its  nature,  could  not  be  used  for  the  pur- 
pose of  demolition ;  but  here  the  arms  might  be,  and 
some  were  actually  so  used :  then,  inasmuch  as  the 
arms  might  be  taken  originally  for  the  purpose  of  de- 
molition, (in  which  case  the  subsequent  change  of  pur- 
pose would  not  make  the  original  taking  felonious;) 
and  as  the  jury  have  found  that  the  whole  damage  was 
done  in  prosecution  of  that  purpose,  the  taking  away 
of  the  arms  in  this  case  did  not  constitute  a  felony,  but 
a  mere  trespass ;  and  then  the  case  falls  within  the  ob- 
ject of  the  act  of  parliament,  which  was  to  give  to  the 
party  injured  the  same  remedy  which  (before  the  passing 
of  the  act)  he  would  have  had  against  the  individuals 
committing  the  trespass. 

K  k  3  Knowlt/s 
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1818.  Knowh/s  and  Tindalj  contra,  were  stopped  by  the 

Court. 
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Lord  Ellenborough  C.  J.  The  statute  in  thitr  case 
substitutes  a  remedy  against  the  hundred  in  the  place 
of  the  remedy  given  by  the  law  against  the  original 
trespassers ;  where  the  law,  therefore,  gave  no  such  re- 
medy the  statute  can  have  no  operation.  Now  what 
remedy  was  there,  in  the  case  of  a  felonious  taking, 
against  the  party  committing  the  felony  ?  The  injured 
party  might  indeed  prosecute,  but  could  have  no  remedy 
by  action,  and  that  being  so,  he  cannot  by  the  statute 
have  a  remedy  against  the  hundred.  Here  there  was 
a  distinct  felony:  the  arms  were  carried  away  in  a 
tumultuous  manner,  and  it  was  the  interest  of  the  per- 
sons who  took  them  not  to  injure  them ;  for  they  meant 
to  use  them  in  their  proper  and  usual  way.  Uftder 
these  circumstances,  I  am  of  opinion  that  the  plaintiff 
cannot  recover  against  the  hundred  for  the  value  of  the 
arms  thus  stolen;  and  consequently  that  the  verdict 
must  be  to  that  extent  reduced.  The  finding  of  the 
jury,  that  all  the  damage  Was  done  in  the  course' of 
demolition,  can  make  no  difference ;  for  there  was  no 
evidence  on  which  such  a  verdict  could  be  legally 
founded. 

Bayley  J.  I  am  of  the  same  opinion.  This  is  a 
case  of  a  distinct  felony ;  before  the  statute  passed  ho 
action  could  have  been  brought  against  the  individuals 
concerned  in  it ;  and  consequently  no  action  can  now 
be  brought  against  the  hundred.  I  cannot  distinguish 
this  case  from  that  of  Greasley  v.  Higginbottom. 

Abbott 
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.  Abbott  J.     The  taking  of  the  arms  here  was,  as        1818. 
complete  a  felony  as  the  selling  of  the  flour  was  in.       ■ 
Greasley  v.  Higginbottom,  from  which  I  cannot  distin-         against 
goish  this  case.    I  think  that  case  was  rightly  deter- 
mined ;  and  therefore  that  this  verdict  m  ust  be  reduced. 

Holroyd  J.  I  am  of  the  same  opinion.  The  cir- 
cumstance of  these  arms  having  been  carried  away, 
shews  that  the  original  purpose  was  felonious.  Those 
which  were  taken  for  the  purpose  of  demolition,  would 
naturally  be  left  behind  after  that  purpose  had  been 
accomplished ;  and  in  fact  some  of  them  were  so  lefty 
and  for  these  the  plaintiff  has  recovered:  but  this 
shews,  that  the  others  which  were  not  left,  were  taken 
away  for  the  purpose  of  appropriation,  which  tna^es  it 
a.  felony,  and  then  the  hundred  are  not  liable. 

Rule  absolute,  (a) 

(4)  Bat  now  tee  57  G.  3.  c.  19. 1.38. 


The  Overseers  of  St.  Martin-in-the-Fibld*  ***r, 
against  Warren. 

l^EBT  on  bond  dated  6th  July*  1812.    Plea,  that  de-  Vhc  obligee  fa 

xJ  .  ,  .     .         -„       •  hastardy- 

fendant  became  bankrupt  on  the  28th  day  of  No-  bond  after  the 
vember,  18 15,  and  that  the  cause  of  action  accrued  forfeited,  b^" 
before  he  so  became  bankrupt;  on  which  issue  was-  "ptcE^n^ 
ioined.     The  cause  came  on  to  be  tried  before  Mr.  tainedhiacertW 

.    •  »»r  ncate;  Held, 

Justice  Bayley*  at  the   sittings  at   Westminster  after   that  the  parish 
ZW fifty  term  1817,  when  a  verdict  was  found  for  the  not  thereof 
phtfntifls,  and  damages  were*  by  the  jury,  assessed  at    *^^*°m 
the  sum  of   14Z.  16s.  subject  to  the  opinion  of  the  JjJJJjJJj^  ^°nd 
Court  on  the  following  case :  pence*  incurred 

Kk4  The  SaTES: 

rnptcy. 


432 


CASES  in  EASTER  TERM 


of 

St.  Ma*  tin 

against 

WARftBN, 


1818.  •pjie  ^j^j  was  executed  by  the  defendant  in  the 

The  Overseers  P&*nl  sum  of  loot,  subject  to  a  certain  condition, 
whereby,  after  reciting  that  Ursula  Lada\  single  woman, 
did,  in  an  examination  taken  in  writing  upon  oath  be- 
fore JR.  B.,  Esq.  one  of  His  Majesty's  justices  of  the 
peace,  &c.,  acting,  &c,  declare  that  she  was  on  the 
1 8th  day  of  May  then  last  delivered  in  the  Bqysrwatcr 
hospital  (licensed  for  the  reception  of  pregnant  women) 
of  a  male  bastard  child,  baptized  William,  yet  living,  and 
then  chargeable  to  the  said  parish  of  Saint  Martin-in- 
thc-Ficlds,  and  that  the  therein-mentioned  J.  L.  was  the 
true  and  only  father  thereof,  and  no  man  else;  and  that 
the  aforesaid  then  churchwardens  and  overseers  of  the 
poor  had  requested  security  to  indemnify  their  said  parish 
of  and  from  the  maintenance  and  provision  of  the  said 
male  bastard  child ;  and  that  the  therein-mentioned  Jl 
£.,  and  the  said  defendant,  and  F.  W.  B.  had  under- 
taken to  be  security,  and  to  save  harmless  and  keep  in- 
demnified the  said  parish  of  and  from  the  maintenance 
and  provision  of  the  said  child,  and  had  requested  and 
desired  the  said  then  churchwardens  and  overseers  of 
the  poor  to  accept  and  take  that  their  bond  for  the 
performance  thereof.  It  was  declared,  that  if  the  said  J. 
L.9  and  the  said  defendant,  and  F.  W.  2?.,  or  either  of 
them,  their  or  either  of  their  heirs,  executors,  or  admi- 
nistrators, did  and  should  from  time  to  time,  and  at  all 
times  thereafter,  well  and  sufficiently  save,  defend,  and 
keep  harmless  and  indemnified  the  said  then  church- 
wardens, &c.  and  their  successors,  the  churchwardens, 
&c  for  the  time  being,  as  also  all  other  the  inhabitants 
of  the  said  parish,  from  and  against  nil  and  all  manner 
of  costs,  charges,  taxes,  rates,  assessments,  and  expences 
whatsoever,  which  they,  either,  or  any  of  them,  should 

io  or 
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or  might  happen  to  bear,  pay,  sustain,  or  be  put  unto,  1818. 
for  or  by  reason,  or  means,  or  on  account  of  the  main-  — — — 
tenance  and  provision  of  the.  said  child,  and  of  and  from  cf 

all  actions,  &c.  touching  or  concerning  the  same,  then    $T'%££1S 
the  said  obligation  should  be  void,  &c.  Wamik. 

The  defendant  proved  that  a  commission  of  bank- 
ruptcy issued  against  him  on  the  28th  day  of  November, 
1 815,  and  that  the  bond  had  been  forfeited,  and  the 
condition  of  the  bond  had  been  broken,  before  that 
time,  and  that  his  certificate  was  allowed  on  the  23d 
day  of  February,  1 8 1 6.  It  was  proved  by  the  plaintiffs 
that  they  had  expended  the  sum  of  14/.  165.  in  the 
maintenance  of  the  child  in  question,  from  the  said 
28th  day  of  November,  1815,  to  the  5th  of  May,  1817. 
The  question  for  the  opinion  of  the  Court  is,  whether 
this  ground  of  action  is  barred  by  the  bankruptcy  and 
certificate  of  the  defendant.  If  the  Court  shall  be  of 
opinion  that  the  plaintiffs  are  entitled  to  recover,  the 
verdict  is  to  stand ;  otherwise  a  nonsuit  is  to  be  entered 
for  the  defendant 

Toddy,  for  the  plaintiffs.  This  is  only  a  contingent 
debt,  and  therefore  not  proveable  under  the  commission. 
In  Tully  v.  Sparkes  (a),  which  was  the  case  of  an  an- 
nuity bond  (now  provided  for  by  the  49  G.  3.  c.  121 . 
1.  17.)  the  Court  of  King's  Bench,  before  that  statute, 
decided,  in  a  case  where  the  bond  was  forfeited  before 
the  bankruptcy,  that  the  value  of  the  annuity  was  a  debt 
proveable  under  the  commission,  on  the  ground  that 
the  penalty  was  the  debt  at  law.  The  penalty,  however,. 
n  not  the  debt  proveable  under  the  commission ;  for  the 

(«)  2Ld.Xaym.  1546, 

zijac. 
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2iJac.  i.  c.  19.  5. 9.  expressly  provides,  "  that  creditors 
having  securities  by  specialty,  with  or  without  penalty, 
shall  not  be  relieved  upon  such  specialties  for  any  more 
than  a  rateable  part  of  their  just  and  true  debts  with 
the  other  creditors  of  the  bankrupt  without  respect  to 
any  such  penalty."  Although  the  penally  is,  therefore, 
for  some  purposes  the  legal  debt,  it  is  not  so  for  tha 
purpose  of  proof  under  a  commission  of  bankruptcy:  all 
that  could  be  proved  was  (he  just  and  true  debt  then 
due,  which  was  the  amount  of  the  expenee  then  actually 
incurred  in  the  maintenance  of  the  child ;  by  such  proof 
the  bond  is  not  entirely  discharged,  but  only  pro  tanto, 
and  expences  subsequently  incurred  '  are  of  course  the 
proper  subject  of  an  action.  And  in  Mitten  v.  Whittetir 
bury  (a),  a  promise  to  allow  a  weekly  sutn  for  the  sup- 
port of  an  illegitimate  child,  was  held  hot  to  be  dis- 
charged by  bankruptcy.  But  the  penalty  cannot  be 
the  debt  proveable  under  the  commission  on  another 
ground,  because,  by  allowing  the  overseers  to  prove  the 
penalty,  they  might  recover  more  than  an  indemnity, 
which  is  contrary  to  the  policy  of  the  law,  as  they 
would  thereby  have  an  interest  in  abridging  the  life 
of  the  child  whom  it  is  their  duty  to  protect ;  and  that 
principle  governed  the  case  of  Cole  v.  Gawer  (S)9  and 
was  subsequently  acted  upon  in  Taamson  v.  Wilson,  (c) 


&kitty9  contra.  The  penalty  in  a  bastardy  bond  is 
the  debt;  for  in  an  action  on  such  a  bond,  the  Court 
will  stay  the  proceedings  on  payment  of  the  penalty  and 
costs.     Wilde  v.  Clarison.  (rf)     And  in  a  late  case  of 


(a)  1  Campb.4%%. 
(c)  l  Compb.  396. 


(*)  6£ast,  no. 
<<0  6T.*.  303. 


Shldt 


Warben. 
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IShat  v.  Procter  (a\  the  Court  of  Common  Plea*  stayed  1818, 
the  proceedings  in  such  an  action,  although  it  was  urged  — 
on  the  authority  of  Cole  v.  Gamer,  and  Townson  v.  WU-  of 

sotu>  that  by  so  doing  the  very  tnischief  contemplated  agJhJ1 
in  those  cases  would  be  created ;  for  if  the  whole  penalty 
be  paid  upon  the  action,  it  is  the  sanie  as  if  it  had  been 
paid  in  the  first  instance.  And  in  Ex  parte  Day(b\  it 
was  held,  that  although  a  bond  to  secure  the  re-transfer 
of  stock  and  the  payment  of  dividends  did  not  necessa- 
rily constitute  a  debt  proveable  under  the  commission, 
yet  if  the  bond  be  forfeited  before  the  bankruptcy,  the 
creditor  should  be  permitted  to  prove  for  the  amount  of 
the  dividends  due  before  the  bankruptcy,  and  the  value 
of  the  stock  at  the  date  of  the  commission,  by  analogy 
td  the  case  of  annuities.  These  cases  shew  therefore 
that  the  penalty  is  the  debt;  and  if  so,  it  was  proveable 
under  the  commission,  and  the  bond  is  discharged  by 
the  bankruptcy. 

Lord  EllenboroOoh  C  J.  This  was  a  debt  upon 
a  contingency,  and  one  too  in' its  nature  Wholfylrica- 
pable  of  valuation,  and  therefore  in  my  bpihi6n  IffM 
pfoveable  under  the  commission.  The  case  of  all  an- 
nuity is  an  exception  to  the  general  rule:  thete  Indeed 
(he  courts  hate  otffittetf  the" amount  of  the  contingent 
debt  to  be  valued  and  proved ;  but  thete,  ytti  Only  esti- 
mate the  duration  oflife:  here,  the  expences  fb/w'hicli 
the  party  is  liable,  may  vary  in  consequence  of  the  new- 
ness of  the  child ;  the  contingency  h&e  is  rinTonly  the 
duration  of  life,  but  oh  the  continuance  of  Health ; '  if  Is 
subjected  to  every  accident  of  human  life,  and  is  a  most 

{a)  %Mar$b.%%j.  {b)  7  Fei.jmn.  301. 

precarious 
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1818.        precarious  and  uncertain  event  possible ;  how  then  could 
— —        its  value  be  estimated  so  as  to  be  proved  under  the 

The  Overseen  ..  -r^,,,         „      ,      __     ,  .    _       . 

of  commission.     In  Goddard  v.  Vander  Heyden  (a),  Lord 

7\ainstl  C.  J.  De  Grey  says,  that  debts  payable  on  a  contingency 
A**f  *'  which  may  possibly  never  happen,  cannot  be  proved 
under  a  commission  of  bankruptcy.  But  independently 
of  this,  I  think  that  there  is  considerable  weight  in  the 
argument  raised  out  of  Cole  v.  Gower.  (A)  The  permit- 
ting of  this  debt  to  be  proved  under  the  commission 
would  certainly  have  a  tendency  to  corrupt  the  parish 
officers,  inasmuch  as  it  would  give  them  an  interest  in 
the  abridgment  of  the  life  of  the  illegitimate  child  com- 
mitted to  their  care.  It  is  said,  that  that  case  has  been 
shaken  by  a  late  decision  in  the  Court  of  Common 
Pleas;  I  shall  however  require  much  argument  to 
convince  me  that  that  case  has  been  well  decided. 
At  present,  I  adhere  to  the  opinion  I  expressed  in  Cole 
v.  Gctoer. 

Bayley  J.  I  am  of  the  same  opinion  on  both 
grounds.  There  is  much  subtlety  in  considering  the 
penalty  as  the  debt  where  the  bond  is  forfeited ;  but  in 
those  cases  you  prove  only  the  real  value  of  the  debt,  and 
there  is  no  case  where  the  proof  of  a  debt  perfectly  un- 
certain in  its  value  has  been  admitted.  This  is  a  debt 
wholly  incapable  of  valuation;  its  amount  depends  on 
the  life  of  the  child,  the  continuance  of  its  health,  and 
the  ability  of  the  father  to  maintain  it.  On  the  other 
ground  of  public  policy,  I  think  that  this  debt  could 
not  be  proved  under  the  commission :  we  are  to  look 
at  the  statute;  it  permits  a  bond  to  be  taken  for  the 

(«)  zlWmt%ia.  (bj  6£a*,no. 

N  purpose 
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purpose  of  indemnifying  the  parish.  The  payment  of  a 
gross  sum  however  is  not  an  indemnity;  and  the  hazard 
pointed  out  by  Lord  Ellenborough  immediately  occurs, 
that  in  such  cases  it  becomes  the  interest  of  the  parish 
officers  to  be  negligent  of  the  child.  As  to  the  case 
cited  from  the  Common  Pleas,  I  doubt  its  authority,  as 
far  as  it  in  any  respect  impugns  the  doctrine  laid  down 
by  this  Court  in  Cole  v.  Gamer. 


1818. 

The  Overseer* 

of 

St.  Martin 

againU 

WARRtH. 


Abbott  J.  I  am  clearly  of  opinion  on  the  first 
ground,  that  the  debt,  which  it  was  impossible  to  value, 
could  not  be  proved  under  the  commission.  On  the  se- 
cond ground,  I  fully  accede  to  the  doctrine  laid  down 
by  this  Court  in  the  case  of  Cole  v.  Gower. 

Holroyd  J.  I  am  of  the  same  opinion,  that  this 
debt -could  not  be  proved.  The  only  thing  proveable 
under  the  commission,  where  the  penalty  is  considered 
as  the  debt,  is  the  amount  of  the  injury  sustained  by 
the  breach  of  the  condition  of  the  bond.  In  a  case, 
therefore,  where  this  cannot  be  estimated,  you  cannot 
prove  under  the  commission.  I  am  also  of  opinion, 
that  there  is  much  weight  in  the  objection  on  the  other 
ground. 

Judgment  for  Plaintiff. 
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FHt3'   h  Clipford  against  Wicks  and  Townsend. 

rf^etaLScf  TRESPASS>  for  breaking  and  entering  a  dose  of  the 
of  a  church  by  plaintiff,  situate  iq  the  parish  of  Jframptqjhupon- 

aUyimpro-  r    ■■  •  /  '  " 

prutor  to  a.,  Severn  in  the  county  of  Gloucester ',  being  the  upper  part 
aitignt,  \%  not  or  corner  of  the  chancel  belonging  to  die  pariah  church 
A^tbereTore  of  the  said  parish,  at  the  south-east  end  thereof  above 
o^thSTcLUm-  ^e  a8Cent  there,  containing  from  north  to  south  diyers, 
ing  under  him,  to  w;*  twelve  feet,  and  from  the  east  to  the  ascent  wafo 

cmnnot  miin- 

tain  tresptts  ward  divers,  to  wit,  eight  feet,  and  pulling  down  and 
down  his  or  destroying  part  of  a  moveable  seat  or  pew  belonging  to 
there  meted.  the  plaintiff  then  standing  thereon,  and  removing  from 
the  said  close  a  certain  other  part  of  the  said  seat. 
Hie  seopnd  count  stated  a  similar  trespass  on  another 
close  in  the  chancel.  Plea,  ist,  Not  guilty;  where- 
upon issue  was  joined ;  and,  idly,  Liberum  tenementum 
in  the  defendant  Ann  Wicks  t  whereupon  issue  was  also 
joined.  The  cause  was  tried  at  the  Gloucestershire 
summer  assizes,  and  a  verdict  taken, for  the  plaintiff 
subject  to  the  opinion  of  this  Court  on  the  following 
case: 

By  indenture  of  feoffment  of  the  17th  June,  13th 
Cha.  2d,  made  between  Edmund  Clifford  of  Bucking- 
hamshire, Esq.  of  the  one  part,  and  Edward  Haynes  of 
Frampton-upon-Severn  aforesaid,  gentleman,  of  the  other 
part,  the  said  E.  Clifford,  in  consideration  of  many  ser- 
vices and  of  the  sum  of  two  shillings,  did  enfeoff  unto  the 
said  Edward  Haynes,  his  heirs  and  assigns  for  ever,  the 
pieces  of  the  chancel  mentioned  in  .the  first  and  second 
counts,  by  the  description  contained  in  the  declaration, 
13  together 


in  the  Fifty-eighth  Year  op  GEORGE  III.  499 

together  with  free  liberty  >to  etect  end  build  seats  there-  1818. 
upon,  ^nd  to  make  and  dig   sepulchres  or  burying-  ' 

places  therein,   without  any  fine,   mortuary,    or  pit  against* 


heriot  to  be  paid  for  the  same,  (which  said  premises 
were  then  in  the  possession  of  the  said  E.  Clifford,  a* 
rector  and  patron  of  the  church;)  to  hold  the  same  unto 
the  said  Edward  Haynes,  his  heirs  and  .assigns  for 
ever,  to  the  use  of  the  said  Edward  Hat/nes,  his 
heirs  and  assigns  for  evermore.  By  indenture  of  feoff- 
ment of  the  14th  April  1760,  made  between  Edward 
Gardner  and  others,  the  representatives  of  the  said 
Edward  Haynes,  deceased,  of  the  one  part,  and  Richard 
ClMerbuci  of  Framplan^ipon^Severn,  Esq.  of  the  other 
part,  the  said  Edtobard  Gardner  and  others,  in  consider- 
ation of  five  shillings,  and  for  other  consideration,  did 
enfeoff  unto  the  said  R.  CUtfterbuck,  his  heirs  and 
assigns  for  6ver,  the  said  two  closes  of  ground  and 
premises  comprised  in  the  before-mentioned  indenture 
of  feoffment,  upon  the  latter  whereof  a  seat  had  been 
then  many  years  erected  and  built  by  the  said  Edward 
Haynes,  and  then  stood ;  to  hold  the  same  to  the  said 
JR.  Clutterbuck,  his  heirs  and  assigns  for  ever,  to  the 
use  of  the  said  R.  Clutterbuck,  his  heirs  and  assigns  for 
evermore. 

The  present  plaintiff  Nathaniel  Clifford,  is  the  nephew 
and  heir  at  law  of  Elizabeth  Phillips,  who  was  the  niece 
and  heir  at  law  of  the  said  &  Clutterbuck.  Richard 
Clutterbuck  was  the  proprietor  of  Frampton  Court- 
house, of  which  the  plaintiff  if  the  present  proprietor. 
Upon  the  close  of  ground  first  described  in  the  before- 
mentioned  feoffments  as  lying  at  the  south-east  end  of 
the  chancel,  and  which  is  the  close  mentioned  in  the 
first  count,  there  stood,  at  the  time  of  the  trespass 

complained 
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complained  of,  a  moveable  seat;  the  husbandry  ser- 
vants, and  some  of  the  tenants  of  Mr.  Clifford  the 
plaintiff,  have  been  used  to  sit  in  this  moveable  seat : 
Edward  Haynes,  the  feoffee  in  the  first  feoffment,  and 
his  widow,  and  their  daughter  and  grand-daughter, 
and  the  children  of  the  widow  by  another  husband, 
were  buried  in  the  chancel,  upon  the  piece  of  ground 
mentioned  in  the  first  count.  On  the  18th  December, 
1816,  the  defendant  Tawnsend,  by  the  direction  of  the 
other  defendant  Anne  Wicks,  entered  upon  the  part  of 
the  chancel  where  this  moveable  seat  was  standing,  and 
cut  away  part  of  it,  which  he  threw  into  the  centre^ of 
the  chancel,  and  dragged  away  the  remaining  part  also 
into  the  centre  of  the  chancel.  The  seat  in  the  second 
count,  had  been  used  by  R.  Clulterbuck  and  his  de- 
scendants, and  by  the  family  of  the  plaintiff.  On 
the  same  18th  December,  the  defendant  Tawnsend,  by 
the  direction  of  the  other  defendant,  cut  down  about 
three  feet  of  the  last-mentioned  seat,  standing  upon  the 
piece  of  ground  second  described  in  the  feoffments, 
and  the  subject  of  the  second  count,  and  threw  the 
boards  into  the  inner  part  of  the  seats.  The  defendant 
Anne  Wicks  is  the  lay  impropriatrix  of  the  rectory  of 
the  parish  of Frampton~upon»Severn.  The  tithes  of  that 
parish  are  paid  partly  to  her,  and  partly  to  the  vicar. 
-The  burial  fees  for  the  north  part  of  the  chancel  are 
received  by  the  defendant  Anne  Wicks:  she  received 
burial  fees  upon  the  burial  of  the  children  of  Mr.  Henry 
Clifford,  the  son  of  the  plaintiff,  who  were  buried  in  the 
north  part  of  the  chancel:  the  father  of  the  defendant, 
Anne  Wicks,  who  at  the  time  of  his  death  was  impropri- 
ator of  the  parish,  was  buried  on  the  south  side  of  the 
chancel,  a  little  within  the  chancel-door,  and  below  the 

ascent. 
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ascent.    The  moveable  seat  which  then  stood  in  that        1818. 
part  of  the  chancel  was  moved  to  make  way  for  that      c 
purpose.     The  roofs  of  both  the  north  and  south  sides       $?i*Ji 
of  the  chancel  have  been  kept  in  repair  by  the  de- 
fendant and  her  ancestors,  the  lay  impropriators  of  the 
parish. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintiff  is  entitled  to  recover  on  all,  or  either  of  the 
counts  of  the  declaration.  The  verdict  to  be  set  aside, 
and  a  nonsuit  to  be  entered ;  or  to  be  set  aside  as  to 
part,  and  to  stand  as  to  the  rest ;  or  to  stand  for  the 
whole,  as  the  Court  shall  direct. 

Osborne,  for  the  plaintiff.  Where  the  rectory,  since 
the  stat.  27  H.  8.  c.  28.,  and  31  H.  8.  c.  13.,  has  been 
impropriated,  and  is  come  into  lay  hands,  it  is  con- 
verted into  a  lay  fee,  and  is  disposable  as  such ;  except 
that  the  rector,  being  seised  of  the  body  of  the  church 
for  the  benefit  of  the  parishioners,  (so  far  as  respects 
pews  to  be  placed  thereon,)  cannot  there  perhaps 
alienate  the  soil  so  as  to  interfere  with  that  right:  but 
in  the  chancel  the  freehold  being  in  him  absolutely,  and 
it  being  parcel  of  his  glebe,  the  soil  is  the  fit  subject,  of 
alienation.  In  Slocks  v.  Booth  (a),  Btdler  J.  'said,  that 
trespass  will  not  lie  for  an  injury  to  a  pew  in  the  body 
of  the  church.  The  parties  there,  however,  claimed  no 
interest  in  the  soil,  but  a  mere  easement,  viz.  a  liberty 
to  sit,  which  they  take  by  distribution  of  the  ordinary, 
under  a  faculty,  or  by  prescription  which  supposes  a  fa- 
culty. This  authority,  however,  does  not  go  the  length 
of  deciding  that  the  rector  may  not  alienate  the  soil 

(,0  i  r.  *.  418. 
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1818.        wen  in  the  body  of  the  church:  his  alienee  indeed 
could  not  take  a  larger  right  than  the  grantor ;  and  as 

again*  the  latter  held  the  freehold  of  the  body  of  the  church 
for  the  benefit  of  the  parishioners,  at  the  distribution  of 
the  ordinary,  as  far  as  respects  the  pews,  the  alienee 
could  only  be  possessed,  subject  to  the  same  restric- 
tion. But  it  does  not  follow,  that  because  the  mode  of 
iising  the  property  is  restricted,  that  therefore  it  is  not 
the  subject  of  alienation.  The  right  to  bury,  or  per- 
mit others  to  bury,  belongs  to  the  parson,  inde- 
pendently of  the  ordinary  and  churchwardens.  Frances 
v.  Ley.  (a)  To  this  right  the  alienee  of  the  soil  in  the 
body  of  the  church  would  be  entitled ;  and  if  such 
alienee  had  abtained  from  the  ordinary  a  faculty  to  sit 
in  a  seat  placed  thereon,  he  surely  might  maintain  an 
action  of  trespass  for  a  disturbance.  Thereis  however  a 
material  distinction  between  the  body  of  the  church  and 
the  chancel.  Careen's  case(&),  Husseyv.  Leighton  (6), 
Downey  v.  Dee  (c)9  Crook  v.  Sampson  (d),  Frances  v. 
Ley  (*),  and  Barrow  v.  Keen  (/),  are  authorities  to 
,  *hew  that  the  aisles  (which  may  be  considered  as  small 
chancels)  are  distinguishable  from  the  body  of  the 
church*  and  that  there  at  least  a  man  may  prescribe  for 
a  seat;  and  all  these  cases  proceed  upon  the  ground 
•  that  the  ordinary  has  no  jurisdiction  there.  In  Buxton 
y.  Batman  (g)  it  is  said,  that  unless  a  seat  be  in  the 
body  of  the  church,  the  ordinary  has  nothing  to  do 
with  it;  and  that  for  the  seats  in  the  body  of  the 
church,  it  should  be  intended  that  the  patron  at  the 
consecration  of  the  church,  resigned  them  to  the  ordU 

(a)  a  Cm  367.  (h)  laCtfc,  105. 

(e)  *&//.&?.  139.    Cro.Jtc.604.        (</)  %Kchle^%. 
{*)  %  Cro.  366.  (/)  1  Sid.  361.       (j)  1  Sid.  88. 
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nary:  and  this  case  proceeded  upon  the  distinction         1818. 

between  the  body  of  the  church  and  the  chancel,  and        

therefore  is  a  very  strong  authority  to  shew  that  the  ^"^/D 
power  of  the  ordinary  extends  only  to  the  body  of  the 
church  and  not  to  the  chancel.  And  although  the 
parson  is  seised  of  the  freehold  of  the  church  as  well  as 
of  the  chancel,  still  in  the  latter  be  has  a  freehold  of  a 
different  and  more  beneficial  description;  in  the  body, 
the  freehold  is  vested  in  him  for  the  benefit  of  the 
parishioners,  to  be  taken  at  the  distribution  of  the 
ordinary,  as  to  the  pews  there  placed.  The  parson 
alone,  therefore,  cannot  confer  a  complete  title  in  the 
body  of  the  church,  but  Lord  Coke  (a)  says,  "  that  for 
the  body  of  the  church  the  ordinary  is  to  place  and 
displace;  in  the  chancel  the  freehold  is  in  the  parson, 
and  is  parcel  of  his  glebe."  In  the  chancel,  therefore, 
the  ordinary  having  no  control,  the  parson  alone  may 
make  a  complete  title  to  and  grant  the  soil,  and  his 
grantee  consequently  cannot  be  interrupted  by  the 
churchwardens  or  the  ordinary:  and  it  is  reasonable 
that  he  should  have  a  larger  interest  in  the  chancel, 
than  in  the  body  of  tb*  church,  for  by  the  common 
law,  the  burden  of  repairing  the  latter  rests  upon  the 
parishioners,  but  that  of  repairing  the  former,  upon 
the  parson ;  nor  is  any  inconvenience  likely  to  result 
from  holding  that  the  lay  impropriator  may  alien  hi* 
interest,  for  his  alienee  cannot  claim  to  use  it  for  all 
purposes  indiscriminately,  but  only  for  spiritual  pur- 
poses, viz.  for  seats  and  for  burial,  that  is  for  the  same 
purposes  to  which  it  would  have  been  applicable  while 
it  continued  in  the  hands  of  the  lay  impropriator ; 

(«)  Brrwnlow  and'  dldsbrnqb,  Rtf.  45. 

LI  2  and 


Wicks. 


504  CASES  in  EASTER  TERM 

18 IS.        and  there  is  no  reason  to  suppose  the  property  is  more 
likely  to  be  abused  in  the  hnnds  of  the  lay  alienee  than 

CtJiro&o  ,1.1  /    \ 

agaimt  of  the  lay  grantor:  and  he  cited  an  anonymous  case  (a; 
and  Walwyn  v.  Aubery{b\  to  shew  that  the  same  re- 
medies might  be  had  against  either;  and  that  the 
profits  of  a  rectory  impropriate  are  not  subject  to 
sequestration :  parts  may  be  detached  by  grant  from  a 
lay  rectory,  as  the  tithes  or  a  part  of  the  tithes. 

Campbell,  contra.  The  feoffment  in  this  case  does  not 
convey  to  the  grantee  any  interest  that  will  enable&him 
to  maintain  trespass.  It  is  clear  that  trespass  will  not 
lie.  for  breaking  and  entering  a  pew  in  the  nave  of  the 
church,  and  there  is  no  distinction  between  the  nave 
and  the  chancel,  except  that  in  the  latter,  the  parson 
or  rector  impropriate  is  entitled  to  the  chief  seat. 
And  the  dictum  cited  from  Mollis  reports  is  explained 
by  the  report  of  the  same  case  in  Croke(c),  from 
which  it  appears,  that  the  pew  there  was  in  an  aisle. 
Now  it  is  laid  down  in  Gibson's  Codex  (rf),  "  that  an 
aisle  of  a  church,  which  has  time  out  of  mind  belonged  to 
a  particular  house,  and  been  maintained  and  repaired  by 
the  owner  of  that  house,  is  part  of  his  frank  tenement ; 
and  the  ordinary  cannot  dispose  of  it,  or  intermeddle 
in  it :  and  the  reason  is,  because  the  law  in  that  case 
presumes  that  the  aisle  was  erected  by  his  ancestors, 
or  those  whose  estate  he  hath,  and  is  thereupon  par- 
ticularly appropriated  to  their  house."  But  this  reason 
does  not  apply  to  the  chancel,  and  therefore  the  dictum 
cited,  is  not  in  point;  but  the  policy  of  the  law  is, 

(*)  Asm.  care,  2  FerJr.  35.  (*)  ITahrjn  r.  Aubcry,  a  Mod.  157. 

(*)  Cro.  Jac.  604.  [J)  aai. 
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that  the  seats  should  be  reserved  for  the  use  of  the  1818. 
parishioners,  and  not  of  strangers.  Now  if  the  rector 
had  the  power  of  alienating,  he  might  alienate  the 
whole  or  a  part  to  the  inhabitants  of  a  different  parish ; 
and  parishioners  might  thence  be  excluded  from  the 
chancel,  and  perhaps  ultimately,  from  the  increase  of 
population,  wholly  deprived  of  their  right  of  sitting  in 
the  church.  Such  a  right  as  is  contended  for,  there- 
fore, is  obviously  against  the  policy  of  the  law;  but  in 
Gibson's  Codex  (a)  it  is  said,  "  that  seats  in  the  chancel, 
are  in  the  disposition  of  the  ordinary,  in  like  manner 
as  those  in  the  body  of  the  church ;  which  need  only 
be  mentioned  because  there  can  be  no  real  ground  for 
exempting  it  from  the  power  of  the  ordinary,  since  the 
freehold  of  the  church  is  as  much  in  the  parson  as  the 
freehold  of  the  chancel :  but  this  hinders  not  the 
authority  of  the  ordinary  in  the  church,  and  therefore 
not  in  the  chancel."  And  in  Griffith  v.  Mathews  (£), 
Butler  3.  says,  that  a  faculty  might  be  presumed  to 
build  a  pew  in  the  chancel^  from  whence  it  clearly, 
appears  to  have  been  the  opinion  of  that  learned  Judge, 
that  the  ordinary  had  jurisdiction  over  the  chancel. 
He  was  then  stopped  by  the  Court 

Lord  Ellenborough  C.  J.  I  am  of  opinion  that 
the  plaintiff  in  this  case  is  not  entitled  to  recover.  This- 
is  a  grant  made  to  him  and  his  heirs  of  a  part  of  the 
chancel,  not  as  a  chancel,  or  for  the  purpose  of  being 
used  as  such,  but  generally  and  without  any  guard  or 
restraint  If  the  rector  might  convey  in  this  way  to 
one  person,  he  might  do  so  to  forty  or  fifty  different 

M  »*4.  (»)  sr.x.%9*.  * 
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individuals,  and  by  his  so  doing  the  parish  might  be 
put  to  great  inconvenience:  it  might  even  enable  him 
wholly  to  desecrate  this  part  of  the  church,  where  par- 
ticular parts  of  the  service  are  required  to  be  performed. 
Whilst  it  remains  in  the  hands  of  the  rector,  it  is 
under  regulation  and  restraint ;  but  in  the  hands  of  his 
grantee,  that  restraint  ceases.  Now  can  it  be  con- 
tended that  any  part  of  the  patrimony  of  the  church 
can  be  so  separated  from  it,  as  to  deprive  succeeding 
rectors  of  their  rights?  Is  it  not  the  duty  of  the  rector 
to  retain  such  a  power  over  the  chancel  as  to  enable 
him  to  see  that  it  is  applied  to  the  purpose  for  which  it 
was  originally  built?  Without  entering,  therefore,  into 
the  question,  whether  the  ordinary  in  this  case  has  a 
paramount  authority,  so  as  to  render  his  consent  ne- 
cessary, it  seems  sufficient  to  say  that  it  is  inconsistent, 
either  with  his  duty  or  that  of  the  rector,  to  alienate 
any  part  of  the  chancel  in  the  manner  done  by  this 
grant* 


Bayley  J.  The  general  rule  is,  that  the  rector  is 
entitled  to  the  principal  pew  in  the  chancel;  but  that 
the  ordinary  may  grant  permission  to  other  persons  to 
have  pews  there.  If  this  grant,  however,  were  good, 
it  would  take  the  chancel  entirely  out  of  the  jurisdiction 
of  the  ordinary.  There  is  no  instance  of  a  right  like 
this  being  in  the  rector  or  his  alienee.  This  is  a  feoff- 
ment to  the  party  and  his  heirs;  and  it  is  not  necessary 
that  they  should  be  resident  in  the  parish.  Now  if  a 
part  of  the  chancel  may  be  granted  away  in  this  man- 
ner, there  is  no  reason  why  the  whole  may  not;  and 
and  thus  the  chancel  might  be  filled  with  seats  which 
might  descend  to  strangers,  and  so  the  parishioners 

might 
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might  be  wholly  excluded.     This  would  be  a  great  in-         1818. 

convenience.     The  policy  of  the  law  plainly  is,  that  the 

whdle  right  shall  be  kept  entire  in  the  rector.    I  am        <««<**/ 

therefore  of  opinion  that  the  plaintiff  cannot  maintain. 

this  action. 

Abbott  J.  I  am  of  opinion  that  this  grant  is  void; 
it  is  made  to  the  party  and  his  heirs,  and  if  good  as 
to  one  part  of  the  chancel,  would  be  good  as  to  the 
whole;  and  this  inconvenience  would  then  follow,  that 
persons  not  inhabitants  might,  to  the  exclusion  of  the 
parishioners,  have  the  sole  right  of  seat  and  sepulture 
there.  It  is  laid  down,  that  the  ordinary  cannot  grant 
a  seat  in  the  body  of  the  church  to  a  man  and  his  heirs,, 
without  annexing  it  to  some  particular  messuage :  and 
the  same  argument  ab  inconvenienti  applies  to  the  case 
of  a  seat  in  the  chancel.  Without,  therefore,  entering 
into  the  question,  whether  the  rector  or  the  ordinary 
has  in  this  case  the  paramount  right,  I  am  of  opinion, 
that  the  rector  cannot  make  a  grant  like  this,  incon- 
sistent with  the  right  of  the  parish;  nor  can  he  deprive 
succeeding  rectors  of  the  power  of  disposing  of  the 
rights  of  seat  and  sepulture  to  future  inhabitants  of 
the  parish ;  for  the  right  of  the  rector  must  in  this 
respect  be  subject  to  the  same  restrictions  as  that  of 
the  ordinary. 

Holroyd  J.  It  seems  to  me  that  no  part  of  the 
chancel  can  be  separated  from  the  rectory.  The  rector 
has  the  freehold  in  the  chancel  in  the  same  manner  as 
he  has  in  the  church  and  the  church-yard.  Previously 
to  the  act  for  the  dissolution  of  the  monasteries,  he 
could  not  have  alienated  any  part  of  these  without  the 
LI  4  consent 
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consent  of  the  ordinary.  In  that  act  (a)  there  is  a  clause 
introduced,  saving  "  to  all  and  every  person  and  per- 
sons, bodies  politick,  &o,  other  than  the  abbots,  &c, 
all  such  right,  title,  claim,  and  interest,  &c.  which  they 
had  before  that  act  passed."  This  saving  leaves  the 
right  as  it  existed  before;  and  the  chancel,  therefore, 
is  still  inalienable  by  the  rector.  It  would  be  produc- 
tive of  great  inconvenience,  and  inconsistent  with  the 
nature  of  such  property,  if  we  were  to  hold  that  a  grant 
of  this  sort  could  be  valid  in  law. 

Judgment  for  Defendant,  (A) 

(«)  $iHtn.%.<.  13.1.4* 

(b)  See  PettnuM  v.  Briigtrt  1  Pbillimoris  Jbf.316. 


Beckwith,  Clerk,  against  Harding. 


A  custom  for 
the  church- 
wardens of  a 
j  arish  to  set  up 
monuments, 
&c.  in  a  church, 
without  either 
the  consent  of 
the  rector  or 
ordinary,  is 
illegal 


■"TRESPASS,  for  breaking  and  entering  a  messuage 
of  plaintiff,  to  wit,  the  parish  church  of  the  parish 
ofSt.Alban,  Wood-street,  in  London,  whereof  plaintiff 
was  and  is  rector,  situate  in  the  ward  of  Cripplegate 
Within,  and  in  the  said  parish  of  St.  Alban,  Wood-street, 
and  breaking  down  and  damaging  the  walls  thereof, 
and  erecting  a  tablet  therein.  Plea,  1st,  Not  guilty. 
2(Uy,  Justification,  as  the  servant  and  by  the  command 
of  the  churchwardens  of  the  said  parish,  under  an 
alleged  immemorial  custom  within  the  said  parish  for 
the  churchwardens  thereof  to  erect  tablets,  &c.  to  the 
memory  of  deceased  persons  buried  in  the  said  church, 
at  their  pleasure,  the  leave  of  the  ordinary  for  that  pur- 
pose having  been  first  obtained:  with  an  averment,  that 
the  churchwardens  aforesaid,  before  the  time  when,  &c 
procured  the  liberty  and  consent  of  the  ordinary  to  erect 

the 
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the  tablet  irt  question  in  the  said  church ;  which  aver- 
ment was  traversed  in  the  replication  to  that  plea,  and 
issue  was  taken  and  joined  thereon.  The  3d  pica,  Like 
justification,  under  an  immemorial  custom  stated  as 
follows:  —  "  That  within  the  said  parish  of  St.  Alban, 
Wood-street,  in  which,  &c.  there  now  is,  and  at  the  time 
when,  &c.  was,  and  from  time  whereof  the  memory  of 
man  is  not  to  the  contrary  hath  been,  a  certain  ancient 
and  laudable  custom  there  used  and  approved  of,  that 
is  to  say,  that  the  churchwardens  for  the  said  parish,  for 
the  time  being,  from  time  whereof  the  memory  of  man 
is  not  to  the  contrary,  have  had,  and  have  been  used 
accustomed  to  have,  and  of  right  ought  to  have  had, 
and  still  of  right  ought  to  have,  full  and  free  right  and 
authority  to  enter  into  and  upon  the  said  messuage  in 
which,  &c.  in  the  said  declaration  mentioned,  and  there 
to  erect,  place,  fix,  and  set  up  monuments,  tablets, 
tomb-stones,  and  grave-stones,  to  the  memory  of  de- 
ceased persons  buried  in  the  said  last-mentioned  mes- 
suage, in  which,  &c.  every  year,  at  all  times  of  the  year, 
at  the  free  will  and  pleasure  of  such  churchwardens." 
The  replication  traversed  this  custom ;  on  which  tra- 
verse issue  was  taken  and  joined.  This  cause  came  on 
to  be  tried  before  the  Right  Hon.  Lord  Ellenborough, 
at  the  sittings  held  at  Guildhall,  London,  when  a 
verdict  was  found  for  the  plaintiff,  damages  is., 
costs  405.  subject  to  the  opinion  of  the  Court  on  the 
following  case :  — 

The  above-mentioned  parish  church  of  St.  Albany 
Wood-street,  and  the  parish  of  St.  Olave,  Silver-street, 
were  united  in  one  parish,  and  the  church  theretofore 
belonging  to  the  said  parish  of  St.  Alban,  Wood-street, 
became  the  parish  church  of  the  said  united  parishes  by 

stat. 
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1818.         stat.  22  Car.  2.  c.  1 1.  s.  63.     The  plaintiff  being  rectof 

^  of  these  united  parishes,   the  defendant,  without  the 

Bcckwith  r 

against         consent  and  against  the  will  and  remonstrance  of  the 

Harding.  11. 

plaintiff,  erected  the  tablet  in  question  against  the  north 
wall  of  the  said  parish  church,   under  the  directions  of 
the  churchwardens  of  those  parishes,  they  being  pre- 
sent, and  insisting  upon  their  right  to  put  it  up  there. 
The  tablet  was  put  up  in  the  body  of  the  church  (not 
in  the  chancel),  to  the  memory  of  an  inhabitant  of  the 
said  parish  of  St.  Alban,  Wood-street,  who  died  in  that 
parish,  and  was  buried  in  the  body  of  the  said  church. 
It  projected  only  about  an  inch  and  a  half  from  the  wall, 
was  no  obstruction  or  inconvenience,  was  neat,  and  ra- 
ther ornamental,  and  contained  not  any  thing  in  its 
inscription  that  was  offensive  or  improper.     It  was  so 
put  up,  however,  without  any  licence  having  been  obtained 
Jrom  the  ordinary.     The  ancient  custom  of  the  parish 
of  St.  Albanj  Wood-street  aforesaid,  always  previous  and 
up  to  the  time  of  the  aforesaid  union,  and  the  usage 
that  has  prevailed  ever  since  in  these  united  parishes 
upon  the  proof  appears  to  be  as  follows.     The  parish- 
ioners have  always  been  at  the  expence  of  the  repairs  of 
the  chancel,  as  well  as  the  body  of  the  church.     There 
is  a  vault  under  the  altar,  and  under  part  of  the  chancel, 
wherein  the  rector  has  had  and  exercised  the  sole  right 
of  permitting  persons  to  be  buried,  and  has  received  to 
his  own  use  all  sums  of  money  that  have  been  paid  for 
such  permission  and  burial  there,  without  any  sum  of 
money  being  received  for  the  same  by  the  churchwar- 
dens,  and  without  their  interference  in  any  respect. 
The  orders  for  burying,  either  in  the  rest  of  the  chancel 
or  in  the  body  of  the  church,  have  always  been  given 
by  tho  churchwardens,  and  the  money  paid  for  break- 
ing 
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ing  the  ground  either  on  such  burials,  or  on  burials  in         1818. 
the  church-yard,  has  always  been  paid  to  the  church-         m~~m 

*  .  BlCKWlTB 

wardens,  to  the  use  of  the  parishioners.  The  applications         against 
for  vaults,  and  for  permission  to  put  up  monuments, 
tablets,   tomb-stones,   and  grave-stones,   either  in  the 
church,  chancel,  or  church-yard,  have  uniformly  been 
made  to  the  churchwardens,  and  the  sums  of  money 
paid  for  the  same  have  constantly  been  received  by  or 
on  behalf  of  the  churchwardens,  for  the  use  of  the  pa- 
rishioners; and  in  some  instances  as  large  a  sum  as  30/. 
has  been  required  and  received  by  them  for  granting 
such  a  permission  in  the  church.     There  was  no  evi- 
dence of  any  application  to  or  interference  by  the  rector 
on  any  such  occasion.     For  the  last  twenty  years  and 
more,  the  fees  paid  on  these  occasions  have  been  with 
respect  to  the  burials  of  parishioners  in  the  church- 
yard —  2s.  for  breaking  the  ground  ;  4$.  for  the  bell ; 
2s.6d.  the  rector's  fee  for  the  funeral  service ;  is.  6<L  the 
clerk's  fee,  and  15.  4^.  the  sexton's:  and  in  the  church, 
305.  for  the  ground,  75.  for  the  bell,  10s.  for  the  rector 
for  the  funeral  service,  55.  for  the  clerk,  and  35.  4<f.  for 
the  sexton.  —  For  the  funerals  for  non-parishioners, 
either  in  the  church  or  church-yard,  the  fees  taken 
were  double.     The  fees  were  received  by  the  clerk,  and 
those  paid  for  the  ground  and  bell  were  received  for 
and  regularly  accounted  by  him  to  the  churchwardens. 
These  have  not  (as  to  their  amount)  immemorially  been 
fixed  invariable  fees ;  for,  by  an  order  in  writing,  made 
at  a  general  vestry,  held  the  20th  April  1693,  f°r  ^e  Pa~ 
rish  of  St.  Albany  Wood-street,  London,  and  signed  by  the 
curate,  the  two  churchwardens,  and  four  overseers  of 
tke  poor,  and  twenty-nine  other  parishioners,  the  duties 

for 
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18  J  8.        for  burials  were  ordered,  ordained,  and  set,  and  to  be 
—         paid  as  hereinafter  mentioned,  viz. 

Becicwith 

against  For  a  parishioner,  his  wife,  child,  or  servant — 

For  the  ground  or  pitt  in  the  church,  or  any  £.   s.    d. 
part  thereof,  to  the  use  of  the  parish  -  i   io     o 

For  a  burial  in  the  parish  vault,  to  the  use  of 

the  parish  -  -  -  -iioo 

For  the  bell,  to  the  use  of  the  parish  -040 

To  the  minister,  for  his  attendance         -      -050 
To  the  clerk,  for  his  attendance  -         -020 

To  the  sexton,  for  digging  the  grave  and  at- 
tendance -  -  -  -0110 
That  lodgers,  inmates,  and  strangers  shall  pay  double 
duties. 

For  the  burial  of  a  parishioner,  his  wife,  or  any  of  his 
children,  or  servants  in  the  church-yard,  vie. 
For  the  ground  -  -  -  -020 

For  the  bell,  for  the  use  of  the  parish  -040 

To  the  minister,  for  his  attendance         -       -026 
To  the  clerk,  for  his  attendance         -  -010 

To  the  sexton,  for  digging  the  grave  and  at- 
tendance -  -  -  -012 
For  the  burials  of  inmates  or  strangers  in  the 
church-yard,  the  sums  ordered  to  be  paid  were  higher, 
and  the  sum  for  the  ground  (which  was  105.)  was 
expressly  stated  to  be  for  the  use  of  the  parish.  But 
by  the  answer  in  writing  of  the  parson  and  church- 
wardens of  the  parish  of  St.  Alban,  Wood-street,  to  the 
particulars  enjoined  by  a  warrant  from  the  Lord 
Bishop  of  London,  and  other  the  Lords  and  Judges  of 
the  High  Court  of  Star  Chamber,  in  the  year  of  our 
Lord  1635,  they  stated  that  the  fees  and  duties  which 

they 
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they  received  for  ecclesiastical  rights,  they  found  in  an        1818. 
ancient  table  of  fees,  which  (as  their  ancients  affirmed)  had        — — 
hunc  up  in  their  church  ever  since  they  could  remember;        nai*** 
the  true  copy  whereof,  they  in  that  answer  stated,  that 
they  exhibited  to  the  commissioners  for  the  fees,  five 
years  since,  whereof  they  also  exhibited  a  true  copy. 
And  in  that  copy  the  fees  then   received,  and  the 
particulars  respecting  the  same,  are  described  as  follows : 
"  The  pytts  in  the  church — 
"  Item  for  a  pytt  in  the  body  of  the  church,     s.    d. 
"  For  a  parishioner  -  6     8 

"  And  for  a  stranger  -  8     o 

"  Item,    For  a  pytt  in  every  of  the  chapels, 
"  For  a  parishioner  -         -         -  -     10     o 

"  And  for  a  stranger  -  -  -  --138 
"  The  profits  of  which  pytts,  as  well  in  the  body  of 
"  the  church,  shall  be  to  the  use  of  the  church,  except 
"  that  the  churchwardens  shall  give  for  every  pytt 
"  making,  to  the  sexton  Zd\9  and  to  the  clerk,  for  his 
"  pains  in  overseeing  the  making  thereof,  \2<L  For 
"  which  %d.  the  sexton  shall  not  only  be  charged  with 
"  the  making  of  every  such  pytt,  but  shall  also  see 
"  every  such  pytt  covered  with  earth,  except  it  be  a 
"  tomb  or  other  mason's  work;  then  the  church- 
"  wardens,  at  the  church's  charges  shall  do  the  costs 
<c  thereof.  —  Duties  for  burials :  —  The  parson's  duty 
"  is  in  the  church,  \2d.;  in  the  church-yard,  25.: 
"  the  clerk's  duty  is  \6d. :  the  sexton's  duty  is  12A" 

In  the  account  of  the  churchwardens  of  that  parish, 

of  all  receipts  and  payments  made  by  them  to  the  use  of 

-  that  parish  from  the  feast  of  Easter  161 2,  until  the  feast 

of  Easter  161 3,  they  are  described  as  sums  received  by 

them  for  pitts,  knells,  and  peals  at  burials.   And  in  a  like 

12  account 
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1818.        account  from  Easter  1636  to  Easter  1637,  they  are 
described  as  received   for  burials,   pitts,   and   knells. 

against  The  parish  (it  was  admitted)  have  paid  30*.  a  year 
for  100  years  to  the  rector  for  the  time  being,  for  a 
small  piece  of  ground  in  the  church-yard  adjoining 
to  the  rector's  vault  in  the  chancel,  and  have  received  the 
fees  for  burials  there.  No  evidence  was  given  as  to  any 
licences  being  given  by  the  ordinary,  or  as  to  any  ob- 
jections or  obstructions  having  been  heretofore  made 
to  the  putting  up  of  any  monuments,  tablets,  tomb- 
stones, or  grave-stones,  or  to  any  inscriptions  thereon, 
for  want  of  such  licence;  but  application  was  made  by 
the  churchwardens  of  the  above  united  parishes,  to  the 
Bishop  of  London,  for  a  faculty  to  remove  the  vestry- 
room  on  repairing  the  church ;  when  leave  was  given, 
on  producing  a  certificate  of  the  consent  of  the  rector  on 
4th  June  1812,  to  erect  it  in  the  north  east  corner  of 
the  church.  The  application  was  first  made  without  the 
rector's  consent,  when  the  court  refused  to  grant  it  for 
want  of  his  consent;  upon  which  the  churchwardens 
obtained  his  consent,  and  then  the  faculty  was  granted. 
Evidence  hath  been  received  on  both  sides  as  to  the 
usages  in  these  respects  that  have  prevailed  in  the 
different  parishes  of  the  city  of  London,  for  the  purpose 
of  ascertaining  if  there  was  any  uniform  custom  or 
usage  throughout  London  or  not,  in  order  that  the  re- 
sult of  that  proof  might  be  stated  for  the  consideration 
of  the  Court,  in  case  it  should  turn  out  to  be  such  as 
the  Court  shall  think  can  legally  be  taken  into  their 
consideration  in  this  case.  The  result  is,  that  there  is 
no  such  uniform  custom  or  usage,  except  that  in  all 
the  parishes  of  which  evidence  hath  been  given  of  the 
custom  for  the  repair  of  the  parish  churches,  the  cus- 
15  torn 
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torn  is  that  the  parishioners  repair  the  chancel  as  well        1818. 
as  the  body  of  the  church;  and  except  too,  that  the 

,       .  Beckwith 

custom  appears  to  be  in  like  manner  uniform,  without  against 
any  proof  to  the  contrary,  in  this,  that  the  fees  for 
breaking  the  ground  for  burial  in  the  body  of  the 
church  and  in  the  church-yard  are  paid  to  the  church- 
wardens :  but  in  the  rest  of  the  above  respects  the  cus- 
toms vary.  In  some  of  the  parishes  the  custom  agrees 
entirely  with  that  of  St.  Aldan,  Wood-street,  in  all  the 
the  above  respects.  In  others  it  varies  only  in  this,  that 
the  parson's  right  is  not  confined  to  a  particular  vault, 
but  extends  throughout  the  chancel,  and  also  extends 
to  his  permitting  the  putting  up  the  monuments,  tablets, 
&c.  and  their  inscriptions,  in  the  chancel,  in  exclusion  of 
the  churchwardens.  In  others,  though  the  churchwar- 
dens have  the  ordering  and  the  emoluments  of  the 
ground  for  burial  in  the  church  and  in  the  church- 
yard, yet  not  so  as  to  putting  up  the  monuments,  &c 
or  inscriptions,  which  right  belongs  to  and  is  exercised 
by  the  parson.  And  in  others,  the  ordering  and  emo- 
luments of  putting  up  the  monuments,  &c.  and  inscrip- 
tions in  the  church  and  church-yard,  are  enjoyed  both 
by  the  parson  and  the  churchwardens,  each  of  those 
parties  receiving  fees  according  to  their  respective 
agreements  with  the  parties. 

Marryatt,  for  the  plaintiff.  The  freehold  of  the 
church  is  generally  in  the  rector,  and  there  Is  nothing 
in  this  case  to  shew  that  the  freehold  is  divested  from 
him.  The  circumstance  of  the  parishioners  repairing 
the  chancel  will  not  have  that  operation ;  for  though 
they  always  repair  the  church,  yet  the  freehold  of  it 
still  remains  in  the  parson.  The  very  form  of  induc- 
tion 
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1818.        tion  shews  the  interest  the  parson  takes  in  the  church, 

for  he  is  inducted  into  the  real,  actual  and  corporal 

against  possession  of  the  church,  with  the  rights,  profits,  and 
appurtenances  thereto  belonging.  An  induction  is  con- 
sidered as  equivalent  to  livery  of  seisin ;  then  if  the  par- 
son has  had  the  freehold  conveyed  to  him  by  livery  of  sei- 
sin, what  pretence  is  there  for  saying  that  any  other  per- 
son can  enter  upon  his  freehold?  This  therefore  puts 
an  end  to  the  defence  on  the  general  issue.  As  to  the 
second  plea,  that  is  expressly  negatived  by  the  fact 
found  in  the  case,  that  there  was  no  consent  given  here 
by  the  ordinary.  And  as  to  the  custom  set  out  in  the 
third  plea,  for  the  churchwardens  to  set  up  monuments 
of  any  description  for  any  purpose  whatever,  that  clearly 
cannot  be  supported ;  for  by  the  common  law  of  the 
land,  the  setting  up  of  ornaments  or  monuments  in  the 
church  must  be  done  with  the  consent  of  the  ordinary. 
Palmer  v.  The  Bishop  of  Exeter  (<x),  Cart  v.  Marsh  (b\ 
Bulwer,  clerk,  v.  Hayes,  (c)  The  custom  set  out  in  that 
plea,  being  against  the  common  law,  is  therefore  bad. 

• 
Bollandj  contra.  It  must  be  admitted,  that  by  the 
general  rule  of  law,  the  freehold  of  the  church  is  in  the 
parson;  but  in  this  case  the  question  is,  whether  by  the 
particular  custom  set  out,  the  Court  will  not  consider 
either  that  he  has  only  a  qualified  freehold,  or  that  the 
freehold  is  not  in  him  at  all,  but  in  the  churchwardens. 
For  the  clergyman  here  exercises  no  acts  of  ownership 
with  respect  to  the  church ;  and  the  churchwardens,  on 
the  contrary,  exercise  many :  and  besides,  the  expenee 
of  repairing  both  the  church  and  the  chancel,  contrary 

(*)  Str.  576.  (0  Icid.  1080.  (<)  3  East,  ar;. 

to 
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to  the  usual  course,  falls  upon  the  parishioners.    A        1818; 
rent  is  indeed  paid  to  the  parson  for  a  small  portion  of  . 

the  church-yard,  but  that  circumstance  shews  plainly       ^qjSut* 
that  the  rest  of  it  is  in  the  parishioners.     Then,  if  so, 
he  cannot  maintain  the  present  action.     As  to  the  cus- 
tom stated  in  the  second  plea,  that  is  negatived  by  the 
case,  and  must  be  laid  out  of  the  question.     But  in  the 
third  plea,  there  is  a  custom  alleged  that  the  church- 
wardens may  enter  to  erect,  place,  set,  and  fix  up  mo- 
numents, tablets,  &c.    When  they  are  so  fixed  up,  the 
ordinary  may  undoubtedly  take  them  down  if  he  dis- 
approves of  them ;  but,  subject  to  that  restriction,  the 
right  is  by  special  custom  in  the  churchwardens  to  place 
them  there.     And  the  question  here  is  between  the 
churchwardens  and  the  parson  only.     If  this,  there- 
fore, be  a  valid  custom,  the  defendant  is  entitled  to 
judgment 

Lord  Ellenborough  C.  J.  There  is  nothing  in 
this  case  to  take  the  freehold  out  of  the  rector,  who  is 
the  plaintiff.  He  has  the  full  and  entire  possession  of 
it  by  his  induction ;  and  the  facts  stated  in  the  case  are 
not  sufficient  to  divest  him  of  it  Then  there  is  a  cus- 
tom claimed  for  the  churchwardens  to  fix  in  the  church 
any  monument,  tablet,  or  inscription,  however  impro-  - 
per,  without  any  ecclesiastical  control  whatever.  Now 
assuming  that  a  custom  for  the  churchwardens  to  set  up 
monuments  in  the  church  without  the  leave  of  the  par- 
son might  be  good,  it  is  at  any  rate  too  large  a  pro- 
position to  contend  for,  that  without  either  the  consent 
of  the  rector  or  that  of  their  common  ecclesiastical  su- 
perior they  may  put  up  any  thing,  however  unseemly. 
That  would  in  effect  be  entirely  to  secularize  the  church. 

Vol.  I.  Mm  If 
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1818. 


Bkckwith 

against 
Hardin  a. 


If  the  custom  claimed  was  for  the  churchwardens  to  set 
up  monuments  with  the  leave  of  the  ordinary,  the  case 
might  perhaps  have  been  different  I  am  therefore  of 
opinion  that  the  custom  claimed  in  the  third  plea  is  too 
large,  and  cannot  be  supported. 

Baylet  J.  The  freehold  of  the  church  is  clearly  in 
the  rector,  and  not  in  the  churchwardens;  and  the 
custom  claimed  is  against  the  general  rule  of  law, 
which  requires  the  consent  of  the  ordinary,  and  is 
therefore  bad. 

Abbott  and  Holroyd  Js.  concurred. 

Judgment  for  Plaintiff. 


Tuesday, 
April  ant. 


A  testator  de- 
vised a  par- 
ticular estate 
by  name  to 
T.  JT.,  hi*  heir 
at  law,  and 
then  devised 
to  H.  W.  all 
the  residue  of 
his  lauds,  to  be 
kept  in  the  name 
and  family  of 
the  W.'j  as  long 
as  can  be:  Held, 
that  H.  W. 
took  an  estate 
of  inheritance. 


Doe,  on  Demise  of  James  Wood,  against  James 
Wood. 

17  JECTMENT  brought  to  recover  lands  situate  in 
the  parish  oilfield  in  the  county  of  Sussex.  Plea, 
General  issue.  The  cause  came  on  to  be  tried  at  the 
Spring  assizes  at  Horsham,  1817,  when  a  verdict  was 
found  for  the  plaintiff,  subject  to  the  opinion  of  the 
Court,  upon  the  following  case  ;  with  liberty  to  either 
party  to  convert  the  same  into  a  special  verdict 

The  Rev.  John  Wood,  of  Rusper  in  the  county  of 
Sussex,  being  seised  in  fee  of  the  premises  in  question, 
by  his  will  dated  July  20th  1 790,  duly  executed  and 
attested  so  as  to  pass  real  estates,  after  giving  directions 
as  to  his  funeral,  devised  as  follows.  "  I  give  and 
devise  to  James  Wood,  Esq.  of  Hickstead  Place,  in  the 
parish  of  Twineham,  my  farm  called  Ockley  in  the 

parish 
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parish  of  Keymer,  with  the  great  tithes  and  manor        1818. 
thereunto  belonging.      I  give  and  devise  to  Henry 
Wood,  afHenfield  parish,  yeoman,  all  the  rest  of  my 
firms,  lands,  tenements,  and  buildings,  and  the  per- 
petual advowson  of  Eusper  rectory,  to  be  kept  in  the 
family  and  name  of  the  Woods    as  long  as  can  be" 
I  give  and  bequeath  to  my  housekeeper  Mary  Stone 
for  a  legacy,  the  sum  of  500/.  at  my  decease,  in  case 
she  lives  with  me,  and  is  kind  to  me,  and  careful  of  me 
until   my   death,   which    500/.   lies  in   the  hands  of 
Thomas  Wonham,  of  Newdigate  parish,  on  a  mortgage. 
I  likewise  give  her  six  silver  tea  spoons,  and  a  pair  of 
silver  tea  tongs  marked  J.  W*  and  two  large  silver 
table  spoons.     And  my  will  is,  that  my  housekeeper 
Mary  Stone  should  have  the  choice  of  a  bed,  two  pair 
of  sheets,  three  blankets,  and  all  the  furniture  belong- 
ing to  a  bed,  and  all  other  household  goods  and  furni- 
ture sufficient  for  a  single  person ;  and  if  I  have  any 
dog  living  with  me  at  my  decease,  my  will  is,  that  my 
housekeeper  Mary  Stone  shall  keep  the  said  dog  as  long 
as  he  will  live,  and  my  two  executors  to  pay  her  the 
sum  of  3/.  every  year  for  keeping  the  said  dog;  but 
if  my  housekeeper  Mary  Stone  has  any  thing  to  do 
with  James  Chapman,  of  Rusper  parish,  my  will  and 
desire  is,  that  he  or  she  shall  return  all  that  he  or  she 
has  received  according  to  the  direction  of  this   my 
said  will,  into  the  hands  of  Henry  Wood  of  Henfield 
parish,  or  his  heirs ;  for  I  esteem  James  Chapman  to 
be  a  man  of  a  very  bad  principle." 

And   after   bequeathing   some  pecuniary  legacies, 

testator  proceeds  as  follows,   "  I  give  and  bequeath 

into  the  hands  of  my  two  executors  hereafter  named, 

in  trust  200/.  to  purchase  a  piece  of  ground  to  make 

Mm2  a  waggon 
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1818.  a  waggon  road  and  high  road,  for  the  use  of  the  glebe 
land  in  Busper  parish,  and  to  be  bought  as  soon  as  it 
can  conveniently,  and  to  settle  the  said  ground  to  the 
glebe  land  in  Busper  parish,  to  make  a  road  for 
waggons,  carts,  and  all  other  traffick  for  ever.  And 
until  the  said  ground  be  purchased,  the  interest  of  the 
money,  that  is,  of  the  200/.  is  to  be  paid  to  the  resident 
minister  of  Busper  parish.'*  The  testator  then  be- 
queathed other  part  of  his  personal  estate,  and  ap- 
pointed John  Burry  and  William  Garret  his  two 
executors.  The  testator  then  proceeds  as  follows. 
"  And  after  these  two  executors  have  seen  all  these 
legacies  are  paid  and  made  over  to  the  proper  owners, 
and  settled  according  to  the  direction  of  this  my  said 
will,  and  the  200/.  for  to  buy  a  road  taken  out  of  any 
of  the  personal  estate ;  after  all  these  things  are  settled, 
and  all  just  debts,  funeral  expences,  and  all  other  dues 
whatever  are  paid  by  my  executors  out  of  any  of  the 
personal  estate  not  mentioned,  then  and  not  before 
these  things  are  settled,  the  remainder  of  the  personal 
estate  to  be  given  into  the  hands  of  Henry  Wooa\  of 
Henfield  parish,  as  his  property,  and  desire  he  would 
keep  the  silver  plate  in  memory  of  the  family." 

The  said  James  Wood,  of  Hickstead  Place,  was  first 
cousin  to  the  said  Rev.  John  Wood,  being  the  eldest 
son  of  the  Rev.  John  Wood's  father's  elder  brother;  and 
the  said  Henry  Wood,  the  devisee  of  the  premises  in 
question,  was  James  Wood's  younger  brother.  Upon 
the  death  of  the  Rev.  John  Wood,  the  said  Henry  Wood, 
as  devisee,  entered  and  took  possession  of  the  premises 
in  question,  and  levied  a  fine  thereof,  of  Michaelmas 
term,  the  3  2d  year  of  the  king,  and  in  the  Hilary 
term  following  suffered  a  recovery  thereof,  with  treble 

voucher, 


Doe 
against 
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voucher,   wherein  himself  was  first  vouchee,   and  his         1S18. 

son,  the  present  defendant,  the  second  vouchee,  and 

died  on  the  7th  day  of  February,  18 16.     James  Wood 

the  lessor  of  the  plaintiff,  is  eldest  son  and  heir  at  law        ^OOD 

of  the  said  James  Wood  of  Hickstead  Place,  and  is  also 

heir  at  law  of  the  testator  the  Rev.  John  Wood.     The 

defendant  John  Wood  is  eldest  son,  and  heir  at  law  of 

the  said  Henry  Wood. 

The  question  for  the  opinion  of  the  Court  is, 
whether  the  lessor  of  the  plaintiff  is  entitled  to  recover: 
if  the  Court  shall  be  of  that  opinion,  the  verdict 
is  to  stand ;  if  not,  a  verdict  is  to  be  entered  for  the 
defendant. 

Doyley,  for  the  plaintiff  contended,  that  Henry 
Wood  took  only  an  estate  for  life,  and  that  upon  his 
death  the  estate  vested  in  James  Wood  the  heir  at  law 
of  the  testator.  The  general  rule  is,  that  there  must 
be  either  express  words,  or  some  necessary  implication 
arising  out  of  the  words  used  in  the  will,  to  disinherit 
the  heir  at  law.  In  this  case  there  are  no  express 
words.  The  question  therefore  is,  are  there  words 
from  which  such  necessary  implication  arises?  The 
intention  expressed  by  the  testator  is,  that  the  estate 
should  continue  in  his  name  and  family.  But  that  is 
not  sufficient  of  itself  to  raise  the  necessary  implication 
required  by  law,  because  by  the  heir  at  law  taking  the 
estate,  that  purpose  will  be  effected  equally  as  well  as 
by  Henry  Wood  having  an  estate  of  inheritance;  and 
besides  the  words  "  name  and  family  of  the  Woodi* 
apply  more  emphatically  to  the  elder  branch.  Then 
does  the  circumstance  of  the  testator  having  left  his 
heir  at  law  another  estate  alter  the  case?  In  Right  v. 
M  m  3  &Vfe- 
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1818*        Sidebotham{a)%  the  testator  had  given  a  legacy  to  his 


Doe 


heir  at  law,  and  yet  it  was  held,  that  would  not  prevent 
against  his  taking ;  and  Denn  v.  Gaskin  (b)  is  to  the  same  effect. 
And  the  case  in  Douglas  is  a  very  strong  one,  for 
certainly  there  it  was  clear  to  an  ordinary  apprehension 
that  the  testator  meant  to  disinherit  the  heir  at  law. 
Where  there  is  any  uncertainty,  it  is  better  that  the 
heir  at  law  should  take,  for  his  title  depends  on  the 
rules  of  descent,  which  are  certain.  If  so,  it  becomes 
unnecessary  to  advert  to  the  other  circumstances  in 
the  will.  It  may  be  observed,  however,  that  the 
testator  leaves  the  residue  of  his  personal  property  to 
Henry  Wood.  His  intention  might  therefore  be,  that  the 
whole  of  his  real  property,  after  the  estate  for  life  was 
at  an  end,  should  be  united  in  the  elder  branch  of  his 
family,  and  the  personal  property  in  the  younger 
branch.  The  lessor  of  the  plaintiff  is  therefore  entitled 
to  the  judgment 

Sugden,  contra,  was  stopped  by  the  Court 

Lord  Ellenborough  C.  J.  The  sense  of  the  will 
beams  so  clearly  upon  us,  that  it  is  unnecessary  to  hear 
the  other  side.  After  devising  to  the  heir  at  law,  his 
farm  called  Ochley,  in  the  parish  of  Keymer,  with  the 
great  tithes  and  manor  thereunto  belonging,  the  testator 
gives  to  Henry  Wood  "  all  the  rest  of  his  farms,  lands, 
tenements,  and  buildings,  and  the  perpetual  advowson 
otBusper  rectory,  to  be  kept  in  the  family  and  name  of 
the  Woods  as  long  as  can  be."  Now  to  enable  Henry 
Wood  to  keep  the  estate  in  the  family  and  name  of  the 

(«)  Doql.  7J9-  W  Cwf-  *S7> 

Woods 
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Woods  as  long  as  can  be,  he  must  take  more  than  an         1818. 
estate  for  life.     It  is  not  material  for  the  Court  now  to        ' 
consider,  by  what  means  H.  Woody  whether  by  limiting         against 
the  estate  after  him  in  strict  settlement,  or  in  some  other 
way,  was  to  effectuate  the  intention  of  the  testator,  since 
at  all  events  it  was  clearly  the  object  of  the  latter  to 
give  such  an  estate  as  would  enable  his  devisee  to  carry 
that  intention  by  some  means  into  effect.     There  is  no 
question  about   the   rule    as    to   disinheriting  of  the 
heir  at  law ;  for  here  the  estate  is  left  expressly  to  an- 
other person,  who,  in  order  to  fulfil  the  plain  intention 
of  the  testator,  must  be  adjudged  to  have  taken  an 
estate  of  inheritance. 

Bayley  J.  I  am  of  the  same  opinion.  In  order  to 
carry  into  effect  the  purpose  of  the  testator,  we  must 
give  to  the  devisee  such  an  estate  as  may  enable  him  to 
keep  the  property  in  the  family  and  name  of  the  Woods 
as  long  as  can  be.  The  former  part  of  the  devise  "  of 
all  his  farms,  lands,  tenements,  and  buildings,"  would 
not  give  more  than  an  estate  for  life.  Nor  would  the 
words  "  perpetual  advowson"  carry  it  any  farther ;  for 
the  word  perpetual  applies  only  to  the  description  of  the 
property,  and  not  to  the  quantum  of  interest  which  the 
devisee  takes  in  it.  But  the  words  "  to  be  kept  in  the 
name  and  family  of  the  Woods  as  long  as  can  be,"  are 
words  clearly  shewing  the  intention  of  the  testator  to 
give  his  devisee  more  than  an  estate  for  life.  In  order 
to  fulfil  the  testator's  intention,  H.  Wood  must  either 
limit  the  estate  in  strict  settlement,  or  must  in  some 
other  way  take  care  that  it  should  continue  in  the  family 
and  name  of  the  Woods.  But  if  you  give  him  only  an 
estate  for  life,  he  has  no  means  to  do  this.  To  give 
M  m  4  effect 
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effect  therefore  to  the  testator's  intention,  Henry  Wood 
must  take  an  estate  of  inheritance. 

Abbott  J.  The  testator,  by  the  words  "  to  be  kept 
in  the  name  and  family  of  the  Woods  as  long  as  can  be," 
must  mean  to  be  so  kept  by  Henry  Wood:  he  must 
therefore  have  intended  that  Henry  Wood  should  have 
the  power  of  limiting  the  estate  in  order  to  carry  that 
purpose  into  effect :  that  cannot  be,  unless  Henry  Wood 
takes  more  than  a  life  estate. 


Holroyd  J.  I  am  also  of  opinion  that  Henry  Wood 
took  an  estate  of  inheritance  by  this  devise.  The 
lands,  &c.  were  given  to  him  by  this  will  for  his  enjoy- 
ment, and  for  the  further  purpose  of  being  kept  in  the 
name  and  family  of  the  Woods  as  long  as  can  be. 
Now  as  that  was  to  be  done  by  means  of  the  devise, 
Henry  Wood  must  have  taken  more  than  an  estate 
for  life. 

Judgment  for  defendant. 


Wtdntsdsj, 
April  aid. 


The  King  against  Gordon. 


A  MANDAMUS  had  issued,  on  the  application  of 
the  churchwardens  and  overseers  of  the  parish  of 
Wotton  Basset,  in  the  county  of  Wilts,  commanding 
Alexander  Gordon,  mayor  of  the  borough  of  Wotton 
Basset,  and  also  a  justice  of  the  peace  within  the  bo- 
rough, to  allow,  confirm,  and  sign  a  rate  or  assessment 


Where  a  pa- 
rish contained 
within  itself  a 
borough  not 
co-extensive 
with  it,  and 
the  mayor  of 
the  borough, 
on  a  return  to 
a  mandamus 

poor  rate  m^c   made  by  the  churchwardens  and  overseers  of  the  parish 

by  the  chuich- 

wardens  and  overseers  of  the  whole  parish,  stated  a  custom  which  had  existed  since  the 
43  JS/f'z.*.  of  appointing  separate  churchwardens  and  overseers,  and  of  making  separate 
rates  for  the  borough  and  for  those  parts  of  the  parish  which  lay  without  the  borough ;  it 
was  holden  that  such  custom  was  invalid,  and  the  return  was  quashed  accordingly. 

for 
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for  the  relief  of  the  poor  of  the  parish,  (the  bprough  1813. 
lying  within  and  being  part  and  parcel  of  the  parish,)  — — 
and  which  rate  had  been  allowed  by  two  justices  of  the  against 
peace  for  the  county,  as  to  so  much  as  respected  that 
part  of  the  parish  which  lies  without  the  borough,  and 
which  had  been  tendered  to  the  defendant,  as  such 
mayor  and  justice,  to  be  by  him,  confirmed,  allowed, 
and  signed,  as  far  as  related  to  the  borough,  and  which 
he  had  refused  to  do.  To  which,  mandamus  the  fol- 
lowing return  was  made :  That  the  borough  of  Wotton 
Basset  is  an  ancient  borough,  consisting  of  a  mayor, 
two  aldermen,  and  twelve  capital  burgesses,  and  that 
the  mayor  and  two  aldermen  are  justices  of  the  peace 
within  the  same ;  that  the  borough  lies  within  and  is  part 
and  parcel  of  the  parish  of  Wotton  Basset,  and  that  the  rest 
of  the  parish  is  not  nor  ever  was  within  the  borough  or  its 
liberties ;  that  the  whole  parish  of  Wotton  Basset  lies 
within  the  division  or  hundred  of  Kingsbridge;  that  the 
mayor  and  aldermen  of  the  borough  ever  since  the43  Eliz. 
have  been  accustomed  to  appoint  the  overseers  of  that 
part  of  the  parish  lying  within  its  liberties  to  act  for 
the  borough,  and  that  the  justices  of  the  county  acting 
for  the  division  of  Kingsbridge  have  always  appointed 
the  overseers  of  the  poor  for  that  part  of  the  parish 
lying  without  the  borough,  and  that  these  latter  over- 
seers have  always  been  accustomed  to  make  separate  rates 
and  assessments  for  the  relief  of  the  poor  of  that  part 
of  the  parish  lying  without  the  borough,  and  the  over- 
seers for  the  borough  to  make  separate  rates  also  for 
the  relief  of  the  poor  of  the  part  of  the  parish  lying 
within  the  borough.  The  return  then  stated,  that  the 
defendant  was  mayor  of,  and  one  of  the  justices  of  the 
peace  for  the  borough,  but  not  for  the  county,  and  that 

the 
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1818.  the  rate  in  question  was  made  by  the  churchwardens 
"  of  the  parish,  and  by  the  overseers  of  the  poor  ap- 

against  pointed  by  the  justices  of  the  county  for  that  part  of 
the  parish  lying  without  the  borough,  and  that  the  rate 
was  made  by  them  only,  and  for  the  relief  of  the 
whole  of  the  poor  of  the  parish  to  be  levied  on  the 
whole  of  the  inhabitants;  and  that  certain  persons 
therein  mentioned  were,  before  the  making  of  the  rate 
in  question,  overseers  of  the  poor  of  the  borough,  and 
as  such  had  tendered  to  the  defendant,  a  rate  duly 
made  by  them,  as  such  overseers,  for  the  relief  of  the 
poor  of  that  part  of  the  parish  lying  within  the  bo- 
rough ;  that  he  had  allowed  and  confirmed  that  rate, 
which  was  published  and  collected  from  that  part  of 
the  parish  lying  within  the  borough,  and  applied  to- 
wards the  relief  of  the  poor  there.  And  that  for  these 
reasons  he  had  not  allowed  and  confirmed  the  rate  in 
question. 

Casbcrd,  who  objected  to  this  return,  was  stopped 
by  the  Court,  who  called  on 

Richardson  (a)  to  support  it  He  contended  that  the 
return  was  good,  inasmuch  as  the  churchwardens  and 
overseers  of  the  borough  were  justified  in  making  a 
separate  rate  for  that  part  of  the  parish  lying  within 
the  borough.  By  the  stat.  43  Eliz.  c.  2.  s.  1.,  the  over- 
seers and  churchwardens  of  the  parish  are  to  make  the 
rates  upon  the  parish;  and  the  case  where  a  town 
corporate  is  co-extensive  with  the  parish  is  provided  for 
by  the  8th  section.  The  present  case  is  expressly 
within  the  9th  section,  which  enacts,  "  that  if  the  parish 

(a)  At  the  close  of  Ricbardiont  argument,  Merewetbert  who  was 
with  him,  cose  to  address  the  Court;  but  Lord  ElUnborougb  said  that 
it  was  the  practice  to  hear  one  counsel  only  on  a  return  to  a  mandamus. 

He 
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lie  partly  within  the  liberties  of  any  town  corporate  and  1818. 
partly  without,  that  then,  as  well  the  justices  of  peace  — 
for  every  county,  as  also  the  head  officers  of  such  city,  against 
town,  or  place  corporate  shall  deal  and  intermeddle 
only  in  so  much  of  the  said  parish  as  lieth  within  their 
liberties,  and  not  any  further ;  and  every  of  them  re- 
spectively within  their  several  limits,  wards,  and  juris- 
dictions, to  execute  the  ordinances  before  mentioned 
concerning  the  nomination  of  overseers,  the  consent  to 
binding  apprentices,  the  giving  warrant  to  levy .  tax- 
ations unpaid,  the  taking  account  of  churchwardens  and 
overseers,  and  the  committing  to  prison  such  as  refuse 
to  account,  or  deny  to  pay  the  arrearages  due  upon 
their  accounts."  The  magistrates,  therefore,  are  to  act 
in  virtue  of  the  provisions  of  this  section  in  their  respec- 
tive jurisdictions  only.  The  magistrates  of  the  county, 
therefore,  could  not  appoint  overseers  for  the  borough ; 
and  it  follows,  that  those  overseers  cannot  make  a  rate 
upon  the  inhabitants  of  the  borough.  The  rate  then  is 
not  valid,  and  the  Court  will  not,  therefore,  grant  a 
mandamus  to  allow  it.  The  return  states,  that  this  has 
been  the  usage  ever  since  the  statute  of  Eliz. ;  and  it  is 
important  that  the  rights  and  privileges  of  the  borough 
should  be  preserved.  In  JR.  v.  Hollister,  reported  by 
the  name  of  JR.  v.  Folly  (a),  the  Court  allowed  a  return 
exactly  similar  to  the  present. 

Lord  Ellenbohough  C.  J.  The  9th  section  of  the 
43d  of  Elizabeth  specifies  and  enumerates  many  acts 
that  may  be  done  separately,  where  a  parish  is  partly 
within  a  town  corporate  and  partly  without;   but  it 

(#)  1  Bott.  78. 
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does  not  mention  the  act  of  making  rates.  Now 
this  of  itself  affords  a  very  strong  presumption  that 
the  legislature  contemplated  the  making  of  one 
entire  rate  for  the  parish;  and  besides,  that  section, 
after  directing  in  what  way  the  churchwardens  and 
overseers  are  to  be  appointed,  enacts  expressly  that  they 
shall  without  dividing  themselves  execute  their  office  in 
all  places  within  the  said  parish.  That  shews  distinctly 
that  one  rate  only  for  the  whole  parish  must  be  made, 
and  prohibits  the  making  of  separate  rates  by  the  sepa- 
rate bodies  of  churchwardens  and  overseers  as  has  been, 
according  to  the  custom  stated  in  this  return,  done 
within  this  borough.  Notwithstanding,  therefore,  the 
case  cited,  I  think  that  this  return  to  the  mandamus  is 
bad,  and  that  it  must  be  quashed. 

Return  quashed. 


WtUtUaj% 
April  sad. 

An  intervening 
Sunday  is  not  to 
be  reckoned  u 
one  of  the  four 
diys  during 
which  a  ca.  sa. 
must  lie  in 
the  vheiinY 
office  to  charge 
the  bail. 


Howard  against  Smith. 

ILfARRY AT  om  a  former  day  in  this  term  obtained 
a  rule  nisi  for  setting  aside  the  proceedings  against 
the  bail  for  irregularity,  with  costs,  on  the  ground  that 
the  ca.  sa.  had  not  lain  in  the  office  four  entire  days 
exclusive  of  the  day  on  which  it  was  lodged,  and 
the  return  day.  The  ca.  sa.  was  lodged  in  the  office 
on  Wednesday  2 1st  January ,  returnable  on  the  follow- 
ing Monday.  The  question  was,  whether  Sunday, 
being  an  intervening  day,  could  be  reckoned  as  one 
of  the  days. 


Comyn  now  shewed  cause.     There  is  no  decided 
case  expressly  upon  this  point;  and  it  must  therefore 

be 
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be  determined  by  analogy  to  other  cases.     Bail  have        1818. 

eight  entire  days  to  render  their  principal,   yet  this 

Court  in  CresweU  v.  Green  (a),  decided  that  an  inter-         against 

vening  Sunday  is  to  be  reckoned  as  one  of  the  eight: 

and  he  cited  Forty  v.  Hermer  (b),  and  Anonymous  (c), 

and  Cock  v.  Brockhurst.  (d) 

Lord  Ellenborough  C.  J.  The  object  of  the  rule 
is,  that  the  bail  should  have  four  days  allowed  them  to 
search  the  office,  that  they  may  know  whether  it  be 
necessary  to  render  their  principal  or  not.  That  being 
so,  and  Sunday  not  being  a  day  on  which  any  search 
can  be  made,  the  bail  would,  if  Sunday  were  reckoned 
as  one  of  the  days,  only  have  three  entire  days  during 
which  they  could  search  the  office.  I  am  therefore  of 
opinion,  that  the  ca.  sa.  should  have  lain  in  the  office 
four  entire  days  exclusive  of  the  Sunday ;  and  conse- 
quently that  the  proceedings  are  irregular. 

Bayley  J.  The  ca.  sa.  must  lie  in  the  office  four 
entire  days  exclusive  of  the  day  on  which  it  is  lodged 
and  the  return  day.  The  four  days  are  allowed  to  the 
bail  that  they  may  search  the  book  to  which  they 
always  have  access;  a  day  therefore  on  which  they 
cannot  have  access  to  that  book,  will  not  answer  the 
object  of  the  rule,  and  therefore  cannot  reckon  as  one 
of  the  four  days.  In  the  other  case  something  may  be 
done  on  the  Sunday ;  for  though  they  cannot  render 
the  principal  on  that  day,  still  they  may  take  him  :  but 
here  nothing  can  be  done.  I  am  therefore  of  opinion, 
that  the  proceeedings  are  irregular. 

(a)  nEist,  537.  (*)  4  T.  R.  583. 

(0  2  Silk.  599.  (</)  13  East.  588. 
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Abbott  J.  The  object  for  which  the  four  days  are 
allowed  is,  that  parties  may  have  an  opportunity  of 
searching.  The  days  therefore  must  be  such  on  which 
search  may  be  made ;  Sunday  is  not  such  a  day,  and 
therefore  is  not  a  day  within  the  meaning  of  the  rule. 


Holroyd  J.  concurred. 


Rule  absolute. 


Friday, 
April  24th. 


Devise  to  the 
heir  at  law  in 
fee,  with  an 
executory  de- 
vise orer  in 
case  he  does 
not  attain 
31  years  of 
age ;  held  that 
thfe  does  not 
altar  the  qua- 
lity of  the 
estate,  which 
he  would 
otherwise 
have  taken 
as  heir;  and 
that  he  there- 
fore takes  by 
descent,  and 
not  by  pur- 
chase. 


Doe,  on  Demise  of  Pratt  and  Others,  against 
Timins  and  Another. 

"C  JECTMENT  for  the  recovery  of  premises,  formerly 
copyhold,  holden  of  the  manor  o(  Aldenham  in  the 
county  of  Hertford,  consisting  of  three  cottages  and 
outbuildings,  and  thirty-one  acres  of  meadow  or  pasture 
land,  situate  in  the  parish  of  Aldenham  in  the  said 
county,  now  in  the  occupation  of  the  defendant  John 
Fane  Timins,  Esq.;  and  also  for  the  recovery  of  a 
freehold  dwelling-house,  situate  in  Watford  in  the  said 
county,  now  in  the  occupation  of  the  other  defendant 
Joseph  Edmonds.  The  declaration  consisted  of  twelve 
counts,  with  different  demises,  which  it  is  unnecessary  to 
particularize.  The  defendants,  John  Fane  Timins,  Esq. 
and  Joseph  Edmdnds,  severally  appeared,  and  pleaded 
not  guilty  ;  and  also  severally  entered  into  the  common 
consent  rules  to  confess  lease,  entry,  and  ouster.  The 
The  cause  came  on  to  be  tried  before  the  Right  Ho- 
nourable Edward  Lord  Ellcnborough,  at  the  last  Hert- 
fordshire assizes,  when  a  verdict  was  found  for  the 
plaintiff,  with  damages  1/.,  costs  405.,  subject  to  the 
opinion  of  the  Court  on  the  following  case : 
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That  at  a  court  holden  for  the  manor  of  Aldenham,         1818. 
on  the  7th  day  April  1 774,  Thomas  Berram  was  admitted        — - 
tenant  to  the  copyhold  part  of  the  premises,  to  hold  to         against 
him,  his  heirs  and  assigns  for  ever,  subject  to  the  pay- 
ment of  an  annuity  of  8/.  a-year  to  Jane  Finch  for  her 
life,  of  the  lords  and  lady  of  the  said  manor,  by  the  rod, 
at  the  will  of  the  lords  and  lady,  according  to  the  custom 
of  the  said  manor,  by  the  rent  of  6s*  Sd.  fealty,  suit  of 
court,  &c. ;  and  immediately  after  such  admission  the 
said  Thomas  Berram  surrendered  the  said  premises  to 
the  use  of  his  will.     That  said  Thomas  Berram  being 
thus  seised  of  the  copyhold  part  of  the  premises,  and 
being  also  seised  in  fee  of  the  freehold  house  in  Watford, 
made  and  published  his  last  will  and  testament  in  writ- 
ing, bearing  date  the  29th  day  of  July  1781,  and  duly 
attested,  in  which  he  disposes  of  the  same  as  follows : 
"  I  give  and  bequeath  to  my  son-in-law  William  Jones, 
"  10/.     Item,  I  likewise  give  to  my  said  son-in-law 
"  WiUiam  Jones,  in  trust,  or  his  assigns,  my  freehold 
"  house,  situate  near  the  market-house  at   Watford, 
«  Herts,  in  the  High-street,  and  now  in  the  occupation 
"  of  Job  Jones ;  likewise  my  copyhold  estate  at  Bys-Hill, 
"  in  the  parish  of  Ardnam,  Herts,  and  in  the  occupa- 
"  tion  of  Daniel  Child,  (a  surrender  thereof  to  the  use 
"  of  my  will  being  already  made,  and  a  description 
"  being  in  my  admittance  to  the  said  estate.)     I  like- 
"  wise  give  to  my  said  son-in-law,  in  trust,  the  produce 
"  of  my  book-debts,  stock  in  trade,  with  the  produce  of 
"  all  my  goods  and  chattels,  plate,  china,  and  wearing 
"  apparel,  and  every  thing  that  can  bfe  called  mine, 
"  whatsoever  and  wheresoever,  with  all  my  cash  which 
"  is  left  after  my  debts  and  legacies  are  paid,  with  the 
"  expences  of  being  admitted  to  the  aforesaid  copyhold 

"  estate; 
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1818.        "  estate;  I  say,  I  leave  to  my  son-in-law  William  Jones 

— — —         «  of  New  Brentford,  Middlesex,  mealman,  in  trust,  all 

Dob 

jf£<w«i/         "  the  above  estates  real  and  personal,  for  him,  or  his 
"  assigns,  to  pay  out  of  the  said  estates  to  my  aforesaid 
"  wife  Sarah  the  sum  of  85.  weekly  and  every  week 
"  during  her  natural  life,  or  the  said  sum,  I  mean  the 
"  amount  thereof,  quarterly,  as  she  pleases.     And  if 
"  the  said  sum  is  not  paid  within  fourteen  days  after 
"  the  quarter  (if  demanded),  it  shall  be  lawful  for  her* 
"  by  her  attorney,    to  seize  on  the  above  copyhold 
"  estate ;  and  if  the  demand  is  not  paid  within  fourteen 
"  days  after  distress  taken,  then  it  shall  be  lawful  for 
"  her,  &c.  to  sell  the  said  copyhold  estate,  and  out  of 
"  the  produce  thereof  to  pay  herself  the  charges  of 
"  distraining  and  selling  the  said  estate,  to  buy  herself 
"  an  annuity  for  her  life,  returning  the  overplus,  if  any, 
"  after  sale  thereof,  and  securing  an  old  annuitant,  one 
"  Mrs.  Finch,  8/.  a-year  during  her  life,  chargeable 
"  upon  the  said  estate,  to  the  said   William  Jones  in 
"  trust.     And  if  the  said  copyhold  estate,  as  aforesaid, 
"  should  not  be  sufficient  upon  sale  to  secure  the  pay- 
"  ment  of  both  annuities,  with  charges  of  sale,  &c., 
"  then  it  shall  be  lawful  for  the  remainder  of  the  said 
"  annuities  to  be  paid  out  of  the  freehold  estate  as 
"  above.     Item,  after  all  expences  are  paid,  and  the 
"  annuities  properly  settled,  I  would  have  the  remain- 
"  der  of  my  cash  to  be  laid  out  in  some  of  the  public 
*f  funds;  and  the  dividends  thereof,  wit1!  -^e  rents  of  my 
"  estates  as  above,  I  give  to  my  afore^id  son-in-law 
"  William  Jones,  or  his  assigns,  in  trust  for  the  sole  use 
"  of  my  aforesaid  grandson  William  Betrow  Jones,  till  he 
"  my  said  grandson  arrives  at  the  age  of  twenty-one 
"  years;  and  when  he  does  arrive  at  the  age  of  twenty- 
if  "  one 


in  the  Fifty-eighth  Year  op  GEORGE  III.  533 

one  years,  then  my  will  is  that  my  said  grandson  be        1818. 
put  into  possession  of  the  above  estates  and  money  in 


Dob 
"  the  funds,  and  to  be  his  only  and  at  his  own  disposal)         against 

«  after  my  wife's  annuity  of  20/.,  and  Mrs.  Finch's  an* 
c<  nuity  of  8/.,  each  yearly,  as  above  observed,  are  justly 
"  and  honestly  paid,  without  any  deduction.  But  if  my 
"  said  grandson  William  Berrow  Jones  should  not  arrive 
"  to  twenty-one  years,  then  I  give  the  said  esjtates  and 
"  interests  of  money  as  aforesaid,  after  annuities  are  sa- 
"  tisfied  and  paid,  to  my  sister-in-law  Deborah  Berrow, 
«  widow  of  my  late  brother  Captain  Berrow,  or  her  as- 
"  signs,  in  trust  for  the  use  of  her  three  children,  Debo* 
"  rah,  Fanny,  and  Harriott,  daughters  of  my  said  bro* 
"  ther  Captain  Berrow,  in  the  same  manner  as  I  had 
"  before  given  to  my  grandson." 

That  on  the  18th  November  1781,  the  said  Thomas 
Berrow  died  seised  of  the  said  copyhold  and  freehold 
premises  without  revoking  or  altering  his  said  will, 
having  had  issue  an  only  daughter,  Ann  Berroao,  who 
married  William  Jones,  the  testator's  son-in-law,  men- 
tioned in  his  will,  and  died  on  the  9U1  August  1775,  in 
the  life-time  of  the  testator,  leaving  an  only  child 
William  Berrow  Jones,  who  was  born  on  the  29th 
January  1774,  and  attained  the  age  of  twenty-one 
years  on  the  29th  January  1795,  an^  died  on  the 
nth  October  following,  intestate  and  without  issue. 
That  the  said  William  Berrow  Jones  was  the  grandson 
and  heir  at  law  of  the  said  Thomas  Berrow,  ex  parte 
tnaterna;  and  that  the  said  Deborah,  Fanny,  and 
Harriot  Berrow,  the  testator's  nieces,  to  whom  the 
estates  were  given  in  the  event  of  his  grandson's  not 
arriving  at  the  age  of  twenty-one  years,  were  on  the 
death  of  the  said  William  Berrow  Jones,  his  cousins 
Vol.  I.  N  n  and 
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1818.        and  coheiresses  at  law,  ex  parte  materna,  that  is  to 
'  say,  as  daughters  of  Edward  Berrow,  (the  brother  of  the 

agnait  said  Thomas  Berrow,)  who  died  on  the  16th  April  1778. 
That  the  said  Deborah  Berrow,  one  of  the  lessors  of  the 
plaintiff,  on  the  20th  December  1793,  intermarried 
with  Thomas  Campbell,  who  died  on  the  15th  February 
1 8099  and  afterwards  married  John  Pratt,  another  of 
the  lessors  of  the  plaintiff,  on  the  1  ith  January  1816. 
That  the  said  Fanny  Berrow  married  Edward  Jones  on 
the  15th  December  1792,  and  died  the  nth  November 
1  1813,  leaving  an  only  daughter  Deborah,  another  lessor 
of  the  plaintiff,  who  intermarried  with  William  Warner, 
another  of  the  said  lessors,  on  the  nth  June  1815. 
That  the  said  Harriet  Berrom,  another  of  the  said 
lessors,  on  the  14th  May  1798,  intermarried  with 
Christopher  Dennet,  who  died  the  17th  September  1803, 
and  afterwards  married  Henry  Man,  another  of  the  sajd 
lessors,  the  28th  January  1808.  That  on  the  death 
of  said  Thomas  Berrow,  the  said  William  Jones  was, 
at  a  court  holden  for  the  said  manor  of  Aldenham  on 
the  30th  day  of  September  1782,  admitted  to  the  copy- 
bold  part  of  the  premises ;  "  to  hold  the  same  to  him 
the  said  William  Jones  and  bis  assigns,  in  trust  for  the 
several  uses,  intents,  and  purposes,  and  subject  to  the 
payment  of  the  annuities  and  sums  of  money  mentioned 
in  the  said  will  of  Thomas  Berrow,  at  the  will  of  the 
Jords  and  lady,  according  to  the  custom  of  the  said 
manor."  And  that  the  said  William  Jones  received 
the  rents  and  profits  of  the  copyhold  premises,  and 
also  of  the  freehold  house  at  Watford,  until  the  time 
of  his  death,  which  happened  on  the  9th  day  of  May 
1799.  That  said  William  Jones,  after  the  death  o* 
said  Anne  Berrow,  intermarried  with  Ijydia  Piper;  and 

had 
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had  issue  of  that  marriage  two  sons,  John  Smith  Jones,  1818. 
who  died  without  issue  on  the  4th  September  1799,  — — 
and  Augustin  William  Jones,  born  the  1st  day  of  Fe-  againu 
bruary  1784,  who  is  still  living,  and  one  of  the  lessors 
of  the  plaintiff.  That  Jane  Finch,  one  of  the  an- 
nuitants mentioned  in  the  will  of  the  said  Thomas 
Berram,  also  died  in  or  about  the  year  1799,  and  that 
Sarah  Berram,  the  other  annuitant,  who  afterwards 
married  Anthony  Chiselden,  died  on  the  15  th  July  1806. 
That  on  the  death  of  said  William  Berram  Jonesj 
Bichard  Jones  was  his  heir  at  law,  ex  parte  paterna, 
(that  is  to  say)  as  brother  of  William  Jones,  the  father 
of  the  said  William  Berram  Jones.  And  that  after  the 
death  of  the  said  William  Jones,  the  said  Bichard  Jones 
was,  at  a  court  holden  for  the  said  manor  of  Aldenham 
on  the  23d  day  of  April  1800,  admitted  to  the  said 
copyhold  premises ;  to  hold  to  him,  his  heirs  and 
assigns  for  ever,  subject  nevertheless  to  the  several 
uses,  intents,  and  purposes  mentioned  in  the  said  will 
of  said  Thomas  Berram,  if  any  such  did  then  exist,  at 
the  will  of  the  lord,  according  to  the  custom  of  the  said 
manor.  That  the  said  Bichard  Jones,  on  the  death  of 
the  said  William  Jones,  took  possession  of  the  freehold 
house  at  Watford;  and  by  indentures  of  lease  and 
release,  bearing  date  the  2d  and  3d  day  of  September 
1800,  and  made  between  the  said  Bichard  Jones  and 
Mary  his  wife  of  the  first  part,  Anthony  Chiselden 
and  Sarah  his  wife,  formerly  Sarah  Berram  widow,  of 
the  second  part,  and  the  said  Joseph  Edmonds  and 
William  Cartwright,  a  trustee  for  and  on  behalf  of 
said  Joseph  Edmonds,  of  the  third  part,  conveyed  the 
said  freehold  house,  with  the  appurtenances  to  the 
defendant  Joseph  Edmonds,  his  heirs  and  assigns.  And 
Nn  2  that 
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that  in  Trinity  term,  1800,  a  fine  but  conuzance  dc 
droit  come  ceo,  8tc.  was  levied  thereof  by  the  said 
Richard  Jimes  and  his  wife  to  the  said  Joseph  Edmonds 
and  William  Cartwright,  the  acknowledgment  of  which 
was  taken  from  the  day  of  the  Holy  Trinity  in  three 
weeks,  being  the  29th  day  of  June,  in  the  fortieth 
year  of  the  reign  of  his  present  Majesty.    And  that 
the  proclamations  thereupon  were  made  as  follows, 
to  wit :  The  first  proclamation  was  made  on  the  27th 
day  of  June,  in  Trinity  term  in  the  said  fortieth  year  of 
the  ling.    The  second  proclamation  was  made  the 
i8th  day  of  November,  in  Michaelmas  term  in  the 
forty-first  year  of  the  said  king.     The  third  proclama- 
tion was  made  the  5th  day  of  February,  in  Hilaty  term 
in  the  said  forty-first  year  of  the  king.     The  fourth 
proclamation  was  made  the  15  th  day  of  May,  in  Easter 
term  in  the  said  forty-first  year  of  the  king.     That  die 
said  Richard  Jones  shortly  afterwards  sold  and  sur- 
rendered the  copyhold  part  of  the  premises  to  the 
Hon.  George  ViUiers :  and  at  a  court  holden  for  the 
said  manor  of  Aldenham9  on  the  10th  day  of  November 
1800,  the  said  G.  ViUiers  was  admitted  to  the  said 
copyhold  premises,    subject  to  the  payment   of  ts. 
a  week,    to  Sarah  Chiselden,  late  Sarah  Berrow,    the 
widow  of  the  said  Thomas  Berrow,  for  her. life;   to 
hold  the  same  unto  the  said  G.  ViUiers,  his  heirs  and 
assigns  for  ever,  at  the  will  of  the  lord,   according  to 
the  custom  of  the  said  manor.    That  by  indentures  of 
lease  and  release,  bearing  date  the  12th  and  13th  days 
of  June  1804,  and  made  between   George  Woodford 
TheUuson,  Esq.  of  the  first  part,   Martin  JRmnerm, 
Rogers  Parker,  Esq.,  and  Peter  Isaac  TheUuson,  Esq., 
of  the  second  part,  and  the  said  George  ViUiers  of  the 
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third  part,  the  said  copyhold  premises  were  enfran- 
chised by  the  said  George  Woodford  TheUuson.  That 
a  writ  of  extent  having  afterwards  issued  on  behalf  of 
his  Majesty  against  the  said  George  ViUierSf  the  said 
last  mentioned  premises  were  extended  under  the  same 
as  part  of  the  property  of  the  said  Geoige  ViUiersr 
and  by  two  several  indentures  of  bargain  and  sale^ 
bearing  date  respectively  the  26th  December  18 10,  and 
5th  December  1814,  and  duly  enrolled  in  his  Majesty's 
Court  of  Exchequer,  part  of  the  said  last  mentioned 
premises  were  bargained  and  sold,  and  conveyed  by 
Abel  Moysey,  Esq.  the  Deputy  Remembrancer  of  his 
Majesty's  Court  of  Exchequer,  to  the  defendant  John 
Fane  Timmins,  Esq.  That  on  the  30th  day  of  May 
18 1 7,  an  entry  was  made  by  Charles  Holland  on  the 
said  freehold  house  at  Watford,  to  avoid  the  fine 
thereof,  by  virtue  of  a  letter  of  attorney  duly  executed 
by  the  lessors  of  the  plaintiff  for  that  purpose. 

The  question  for  the  opinion  of  the  Court  is,  whether 
William  Betrow  Jones,  grandson  of  Thomas  Berrow,  took 
the  estate  by  descent  or  purchase.  If  the  Court  shall 
be  of  opinion  that  said  William  Berrom  Jones  took  the 
estate  by  descent,  the  verdict  to  stand  for  the  whole  or 
such  part  of  the  premises  as  the  Court  shall  think  pro- 
per; if  not,  a  nonsuit  to  be  entered* 
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Nolan,  for  the  lessors  of  the  plaintift  The  grandson 
took  by  descent  and  not  by  purchase.  The  rule  is,  that 
wherever  the  heir  at  law  of  the  devisor  would  take  the 
same  estate  in  quality  under  the  will  as  he  would  take 
by  descent  without  it,  he  shall  take  by  descent.  This 
is  an  ancient  established  principle,  originally  adopted 
in  our  law,  first,  for  the  benefit  of  the  lord,  to  preserve 
N  n  3  the 
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18  IS.        the  tenure  and  entitle  him  to  the  fruits  of  it;  secondly* 
— -       for  that  of  creditors  and  others  having  demands  on  the 

Doe  . 

gainst  ancestor's  estate,  and  in  some  instances  for  the  advan- 
tage of  the  heir  himself,  as  it  would  toll  a  right  of  entry 
or  entitle  him  to  the  benefit  of  a  warranty.  It  applies 
to  copyhold  as  well  as  freehold  lands,  Smith  v.  Triggs  (a\ 
Hurst  v.  Morgan  (&),  Watkins  on  Descents,  175.  First, 
the  fee  was  not  devised  by  the  will  at  all,  but  descended 
to  the  grandson  as  heir  at  law,  subject  to  the  payment 
of  certain  annuities  specified  in  the  will,  with  an  execu- 
tory devise  over  to  the  nieces  in  the  event  of  the  grand- 
son dying  under  twenty- one:  or,  secondly,  supposing  the 
trustees  to  take  an  estate  under  the  will  for  the  life  of 
one  or  both  annuitants,  the  grandson  would  then  take 
by.  the  will,  a  vested  remainder  in  fee,  with  an  executory 
devise  over  to  the  nieces ;  and  this  remainder  being  the 
same  estate  in  quality  as  he  would  take  if  there  had 
been  no  devise  to  him,  he  would  in  that  case  take  by 
means  of  the  rule  an  estate  by  his  preferable  title  of 
descent.  If  the  first  supposition  is  correct,  it  excludes 
any  difficulty  which  may  otherwise  arise  in  the  case, 
and  gets  rid  of  the  authority  of  Scott  v.  Scott  (c),  which 
will  be  relied  upon  by  the  other  side.  The  will  is  con- 
fusedly and  obscurely  drawn,  and  there  is  an  apparent 
repugnance  between  some  of  the  clauses;  but  the  great 
object  of  the  testator  as  collected  from  his  entire  will 
was  not  only  to  secure  payment  of  the  annuities,  but  to 
provide  for  the  due  collection  and  management  of  the 
surplus  rents  and  profits  of  his  real,  as  well  as  the  pro- 
duce of  his  personal  estate,  until  his  grandson  should 
attain  the  age  of  twenty-one,  when  he  might  pay  the 

(4)  1  Str.  487.  (J)  fFMns  on  Cofjb.  113. 

(c)  AmbL  383.    z  Edtiu  Rep. 
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annuities  and  manage  for  himself,  or  in  the  event  of  his  1818. 
dying  before  twenty-one,  to  make  the  same  provision 
for  his  nieces :  with  this  view  be  first  gives  an  estate  to  °xainit 
his  grandson's  father  and  his  assigns  as  trustees;  no 
words  of  inheritance  are  used,  and  any  estate  which  he 
takes  is  to  be  raised  by  implication  from  the  purposes 
for  which  the  trust  was  created,  as  they  appear  on  the. 
face  of  the  will.  It  was  unnecessary  that  he  should 
have  an  estate  commensurate  to  the  continuance  of  the 
annuities,  as  in  order  to  secure  them,  a  right  of  distress, 
and  also  of  selling  the  copyhold  lands,  had  been  given 
to  the  widow  in  default  of  payment.  The  object  of  the 
trust  is  therefore  answered  by  the  trustees  taking  an  in- 
terest in  the  lands  until  the  grandson  attains  twenty-one, 
or  his  dying  previously:  conformable  to  this  construction 
the  testator  declares  the  object  and  duration  of  the  de- 
vise in  trust  to  be  "  till  my  grandson  arrives  at  the  age 
of  twenty-one,  and  when  he  does  arrive  at  the  age  of 
twenty-one,  then  my  will  is  that  my  said  grandson  be 
put  into  possession  of  the  above  estates,  to  be  his  only, 
and  at  his  own  disposal,  after  my  wife's  annuity,  &c.  are 
paid,  without  any  deduction."  It  appears,  therefore, 
that  the  grandson  was  to  be  put  into  possession  of  the 
estates,  and  the  surplus,  after  paying  the  annuities,  was 
to  be  his  own.  A  similar  trust  is  created  by  a  devise 
over  to  the  mother  of  his  nieces  in  the  event  of  his 
grandson  dying  before  twenty-one ;  from  whence  the 
testator's  intention  is  plain,  that  the  interest  of  the 
trustee  should  cease  altogether  when  the  grandson 
should  attain  twenty-one.  Secondly,  assuming  that 
the  trustee  took  an  estate  for  the  life  of  one  or  both 
annuitants,  still  the  legal  reversion  in  fee  descended 
upon  the  grandson,  subject  to  an  executory  devise  over 
Nn  4  in 
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1818.        in  the  event  of  bis  dying  before  he  attained  twenty-one. 

It  is  clear  that  he  took  no  greater  estate,  because  the 

against  law  will  not  raise  by  implication  a  larger  estate  in 
trustees  than  the  purposes  of  the  trust  absolutely  re- 
quire. It  cannot  be  contended,  therefore,  that  the 
trustee  took  more  than  an  estate  pur  auter  vie;  as  such 
an  estate  would  enable  him  fully  to  answer  the  objects 
of  the  trust :  then  whether  the  grandson  took  an  estate 
vesting  immediately  in  possession  upon  the  testator's 
death,  or  only  upon  that  of  the  annuitant,  he  still  took 
a  fee  as  heir.  The  circumstance  of  the  devise  being 
fettered  with  the  payment  of  annuities  does  not  alter 
the  quality  of  the  estate ;  for  it  is  established  law,  that 
where  lands  are  subjected  to  a  charge  by  will  with  a 
devise  to  the  heir  in  fee,  the  descent  is  not  broken, 
Allam  v.  Heber  (a) ;  not  even  where  the  possession  was 
devised  for  a  term  of  years,  Hedger  v.Rowe(b);  nor 
where  it  is  subject  to  legacies,  Clarke  v.  Smith  (c), 
Haynsworth  v.  Pretty  (d) ;  nor  to  a  rent-charge  or  an- 
nuity, Emerson  v.  Inchbird  (e)9  and  Chaplin  v.  Leroux, 
Trin.  56  G.  3.  And  it  makes  no  difference  that  the 
estate  devised  to  the  heir  at  law  is  intended  as  a  re- 
mainder after  an  estate  for  life^  Preston  v.  Holmes  {/); 
or  that  there  was  a  devise  to  trustees  for  the  purpose  of 
raising  legacies  by  sale  or  mortgage. 

Then  does  the  circumstance  of  the  estate  being  given  to 
the  heir  with  the  executory  devise  over,  alter  its  quality  so 
as  to  break  the  descent,  being  no  more  than  the  substitu- 
tion of  another  fee-simple  upon  the  occurrence  of  a  parti- 

(n)  %  Str.  117c.     1  Black,  aa.  (5)  3  Lev.  127. 

(0  Lutw.  793.     1  Salk.  241.  (d)  Cro.Eliz.Z33.     Moore,644- 

(e)  iLd.Raym.  728. 

(/)  Styles,  148.    1  Roll.  Abr.  Dis. />/.  a./.  6*6. 

cular 
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cular  event,  for  that  which  the  heir  would  have  taken  by        1818. 
descent:   the  fee  is  devised  to  the  heir,  subject  to  be        — 

J  Dot 

defeated  on  a  contingency,  and  until  that  happens  he  against 
continues  to  have  the  fee ;  and  if  it  never  happens  be 
always  has  the  fee.  In  Hinde  v.  Lyon  (a\  the  devise 
was  to  the  wife  till  the  son  and  heir  should  attain  the 
age  of  twenty-four  years,  and  that  then  the  wife  should 
have  a  third  of  the  manor  for  her  life,  and  the  son  the 
residue ;  but  if  the  son  died  before  twenty-four  years 
without  heirs  of  his  body,  then  remainder  over:  and 
it  was  held  that  the  fee-simple  descended  to  and  re- 
mained with  the  son,  unless  he  died  before  twenty-four 
years.  And  this  case  is  cited  by  Hobart  J.  as  good  law 
in  Cotmden  v.  Clarke,  (b)  In  Haynsworth  v.  Pretty  (c) 
the  devise  was  to  the  eldest  son  in  fee,  upon  condition 
of  his  paying  his  legacies  to  the  second  son  and  daugh- 
ter; and  in  default  of  his  so  doing,  then  to  such  second 
son  and  daughter :  it  was  holden,  after  argument  upon 
special  verdict,  that  the  devise  to  the  heir  in  fee,  being 
no  other  than  what  the  law  gave  him,  was  void, 
and  that  it  was  a  future  devise  to  the  second  son  and 
daughter,  upon  the  contingency  of  the  eldest  son  making 
default  in  payment.  And  in  Chaplin  v.  Leroux, 
Irin.  56  G.  3.,  the  devise  was  to  the  wife  for  life,  pro- 
vided she  did  not  marry ;  and  if  she  married,  to  the  son 
in  fee;  and  after  her  death,  at  all  events,  to  the  son  in 
fee,  charged  however  with  an  annuity  to  the  daughter 
for  life ;  and  after  the  death  of  the  wife  and  daughter, 
the  testator  bequeathed  1500/.  to  the  daughter's  chil- 
dren; and  if  no  children,  then  subject  to  her  appoint*- 

(*)  Dyer,  ia4.    2Leon.11.    3  Leon.  7*  (*)  Hobart,  30. 

(c)  Cro.  Eliz.  833.    Moore,  644.    VaMghan,  a;i. 

ment; 
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1818.  ment  >  anc*  "*  case  °^  no  appointment,  to  her  executors ; 
and  in  default  of  his  paying  the  annuity  to  the  daugh- 
ter, or  the  legacy  to  her  children,  then  he  devises  to  a 
Timins.  trustee,  &c  In  this  case  the  Court  of  K.  B.  held  that 
the  executory  devise  over  did  not  alter  the  quality  of  the 
estate,  and  that  the  son  took  by  descent,  and  not  by 
purchase;  and  Boyley  J.  is  reported  to  have  said,  that 
a  fee  being  mounted  upon  a  fee  does  not  necessarily 
turn  the  first  fee  into  a  base  fee:  these  are  strong  au- 
thorities to  shew  that  the  circumstance  of  a  fee  being 
fettered  with  an  executory  devise  over  upon  a  particu- 
lar contingent  event,  does  not  so  alter  the  quality  of  an 
estate  in  fee  as  to  prevent  the  heir  taking  by  descent. 
Against  this  current  of  authorities,  Gilpin's  case  (a), 
and  Scott  v.  Scott  (6),  will  be  cited.  Gilpin's  case,  how- 
ever, in  Mr.  Ford's  manuscript  report  of  AUam  v. 
Heber,  was  said  by  the  Court  not  to  be  law,  and  was 
so  considered  by  Bat/ley  J.  in  Chaplin  v.  Leroux;  and 
if  Scott  v.  Scott  is  to  be  considered  as  establishing  the 
proposition,  that  an  executory  devise  over  upon  a  par- 
ticular event  does  break  the  descent,  it  is  at  variance 
with  all  the  other  cases  upon  the  subject ;  and  that  case 
certainly  has  not  met  with  the  general  approbation  of 
the  profession,  for  Mr.  Serjeant  Hill,  in  a  note  to  his 
Ambler,  states  that  the  judgment  is  right,  but  the  rea- 
sons given  for  it  are  wrong ;  and  then  cites  authorities  to 
shew  that  an  executory  devise  over  upon  a  contingency 
does  not  break  the  descent  (c)     Upon  the  weight  of 

autho- 

(rt)  Cro.  Car.  161.  (*)  ^mM.383.    Eden-AS*- 

(<)  The  following  is  the  note  teferred  to  by  Nolan,  and  if  a  tran- 
script from  the  book  now  in  the  possession  of  Mr.  Scrivtn. 

Scott  v.  Scott.  —  Ambl. 

The  determination  io  this  case  is  right,  but  the  reason  given  for  it 
is  wrong ;  that  the  reason  is  wrong  appears  from  Cro.  Eliz.  above 

refened 
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authorities,  therefore,  as  well  as  upon  the  reason  of  the  1818. 

thing,  an  executory  devise  over  upon  a  particular  con-  "— ~"~ 

tingent  event  does  not  alter  the  quality  of  an  estate  in  against 
fee.     Although  it  may  by  possibility  affect  its  continu- 
ance, yet  whilQ  in  esse  it  is  a  fee  simple ;  the  heir  there- 
fore took  by  descent,  and  not  by  purchase. 

D.  Pollock,  contra.  The  grandson  took  under  the 
devise  an  estate  of  a  different  quality  from  that  which 
he  would  have  taken  by  descent:  by  the  latter  he 
would  take  a  fee  absolutely ;  by  the  former  he  takes  it 
with  a  qualification,  and  with  a  qualification  too,  ma- 


referred  to,  and  many  other  cases;  but  though  a  devise  of  the  fee 
simple  to  the  testator's  heir  is  void  in  all  cases,  notwithstanding  the 
land  is  devised  subject  to  a  charge,  as  appears  by  the  cases  referred  to 
by  Ambler  in  the  margin,  by  Str.  117a,  Lord  Raym.  728.,  2  Burr.  879. 
88s.  z  VenU  371,  S.  P.  admitted  Hob,  3a,  and  many  other  authorities, 
(all  contrary  to  Gilpin'%  case,  Cro.  Car.  161.,  which  has  sometimes  been 
cited,  and  expressly  overruled,  as  in  Comyn,  72. ;)  and  $0  a  devise  to  the 
testator's  heirs  in  fee,  subject  to  a  contingency,  as  in  €ro.  EL  ut  supra, 
and  in  the  case  here  before  Lord  Nortbi*gtont  is  void ;  for  it  amounts  to 
the  same  as  if  there  had  been  no  devise  to  him,  but  only  a  devise  from 
him  upon  a  contingency;  and,  therefore,  if  the  contingency  on  which  the 
devise  from  him  is  to  take  effect  never  happens,  the  heir  takes  by  de- 
scent and  not  by  purchase.  Though  a  devise  to  the  testator's  heirs,  if 
not  restrained  to  a  less  estate  than  a  fee-simple,  is  void  as  to  passing 
the  estate,  yet  the  devise  to  the  heir  will  in  many  instances  influence 
the  construction  of  the  will,  as  was  holden  by  Lord  Holt,  z  P.  Wmi, 
*4»*5»i  *od  accordingly  adjudged  in  the  case  there;  and  so  was  the 
opinion  of  Lord  Harcourt  with  respect  to  the  point  on  which  the  de- 
cision here  reported  by  Ambler,  must  have  been  founded ;  for,  accord- 
ing to  the  case  in  Salk.,  though  if  lands  descend  to  in  heir  (which 
from  the  contest  must  be  understood  where  they  are  not  mentioned 
in  the  will  to  be  devised  to  him,)  if  the  personal  estate  be  exhausted 
in  payment  of  bonds,  the  legatees  may  stand  in  their  place,  and 
be  paid  out  of  the  real  estate,  as  is  clear  they  may  ;  and  he  seemed  to 
admit  the  same ;  yet  Lord  Cowper  in  that  ease  held,  that  since  the 
testator  had  devised  the  lands,  that  "  they  ought  to  be  exempted,  for 
u  it  was  as  much  the  testator's  intention  that  the  devisee  should  have 
"  this  land,  as  that  the  others  should  have  the  legacies,  and  a  specific 
u  legacy  is  never  broke  into  in  order  to  make  good  a  pecuniary  one." 

terially 
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1818.  terially  affecting  bis  rights,  for  if  he  had  married  and 
died  before  twenty-one,  his  wife  would  not  be  entitled  to 
dower,  because  the  estate  would  go  over  upon  the  contin- 
gency happening ;  whereas,  if  be  had  taken  by  descent, 
the  wife  would  have  been  entitled  to  dower ;  and  suppose 
the  executory  devise  over  to  have  been  in  case  be  had 
died  before  twenty-four  years  of  age,  then  as  devisee 
under  the  will,  from  twenty-one  to  twenty-four  he 
would  have  been  deprived  of  the  power  of  alienation 
and  devise;  as  heir,  he  would  not:  yet  according  to  the 
authority  of  the  cases  relied  upon  by  the  plaintiff  the 
quality  of  an  estate  in  such  a  case  as  this  would  not  be 
altered;  in  the  one  case  he  would  have  the  entire 
disposition  over  the  property;  in  the  other  he  would 
have  little  more  than  the  rights  of  a  tenant  for  life. 
Scott  v.  Scott  is  an  authority  of  great  weight,  for  it  was 
decided  by  Lord  Keeper  Henley,  after  argument  and 
after  taking  time  to  consider  his  judgment ;  and  Hinds 
v.  Lyon  and'  most  of  the  other  authorities  now  cited, 
were  there  relied  upon,  and  were  finally  overruled: 
the  judgment  now  given  by  Mr.  Eden,  is  taken  from 
the  manuscript  notes  of  Mr.  Justice  Aston  (a),  and  fully 
confirms  the  report  in  Ambler.  In  Chaplin  v.  Leroux, 
Scott  v.  Scott,  was  taken  by  plaintiff's  counsel  to 
be  settled  law.  The  right  of  disposal  of  the  estate  is 
given  to  the  heir  only  after  the  annuities  shall  have 
been  justly  and  honestly  paid;  if  therefore,  as  hap- 
pened in  this  case,  the  annuitants  survived  the  period 
of  the  heir's  attaining  twenty-one,  he  had  not  the  full 
right  of  disposal  of  the  estate  from  that  time  until 
their  death.     And  in  this  case  a  power  of  entry  and 

(a)  Nolan  stated  that  these  notes  were  taken  while  Alton  J.  was  at 
the  bar,  and  were  not  Intended  for  publication. 

and 
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and  sale,  quite  inconsistent  with  the  heirs  haying  a  fee,        1818. 


Doe 


is  given  to  the  annuitants,  for  they  are  to  be  at  liberty 
to  recover  the  land  whenever  the  annuity  has  been  in  against 
arrear  fourteen  days;  no  such  remedy  existed  at 
common  law  against  the  heir ;  that  is  another  circum- 
stance materially  affecting  the  quality  of  the  estate. 
For  in  Haynsworth  v.  Pretty,  the  Court  said,  that  in 
case  a  man  had  devised,  that  if  his  eldest  son  should 
not  pay  his  legacies,  then  that  the  land  should  be  to 
the  legatees,  there  was  no  doubt,  but  that  in  default 
of  payment,  the  land  should  vest  in  them ;  which  is 
similar  to  the  devise  here.  Here  there  is  a  condition, 
that  if  annuities  are  not  paid  within  fourteen  days, 
the  annuitants  may  bring  ejectment  against  the  heir, 
which  quite  alters  the  situation  of  the  heir.  On  both 
these  grounds  therefore,  the  quality  of  the  estate  is 
altered,  and  the  heir  in  that  case  must  take  by  purchase 
and  not  by  descent. 

Bayxey  J.  (a)  The  first  question  in  this  case  is, 
what  estate  the  trustee,  W.  Jones,  took  under  this  will, 
because  if  he  took  a  fee,  there  would  be  nothing  to  de- 
scend to  the  heir  at  law ;  it  is  not,  however,  contended 
in  argument  that  he  did  take  such  an  estate,  and  the 
true  construction  seems  to  be  that  he  took  the  estate 
till  the  grandson  attained  the  age  of  twenty-one  years, 
and  the  estate  was  then  to  vest  in  the  grandson  subject 
to  the  annuities,  with  a  devise  over  in  case  the  grandson 
did  not  arrive  at  the  age  of  twenty-one.  The  testator 
begins  by  giving  "  to  his  son-in-law  W.  Jones,  in  trust, 
or  his  assigns,  his  freehold  house  at  Watford,  and  his 
copyhold  estate  at  Eys-Hill  in  the  parish  of  Jrdnatn," 

(alAt&JUiaihroufk  C  J.  wis  absent. 

he 
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1818.  he  does  not  limit  the  quantum  of  interest  which  W. 
~~~~  Janes  is  to  take.  The  copyhold  estate  was  at  that  time 
jgainst  subject  to  an  annuity  of  8/.  per  annum  to  Jane  Finch, 
and  the  will  goes  on  to  state,  that  he  leaves  to  his  said 
son-in-law  "  in  trust  all  the  above  estates  real  and  per- 
sonal, to  pay  out  of  the  said  estates  to  my  aforesaid 
wife  Sarah  the  sum  of  Zs.  weekly  and  every  week  during 
her  natural  life;  or  the  said  sum  or  the  amount  thereof 
quarterly  as  she  pleases."  Here  too  he  does  not  state 
what  interest  the  trustee  is  to  take ;  but  he  would  by 
implication  take  an  estate  during  the  life  of  the  widow 
unless  it  be  controlled  by  other  limitations  in  the  will. 
The  will  then  proceeds  to  give  the  widow  a  power,  in 
case  the  above  sum  is  not  regularly  paid,  to  seize  on  the 
copyhold  estate  and  to  sell  it,  and  out  of  the  produce 
thereof,  after  paying  the  charges  of  distraining  and 
selling  the  estate,  to  buy  herself  an  annuity,  and  to 
secure  Mrs.  FineK*  annuity  of  87. ;  and  if  the  copyhold 
estate  should  not  be  sufficient  to  secure  their  annuities, 
then  to  charge  the  remainder  of  the  said  annuities  on 
the  freehold  estate :  and  after  all  expences  paid,  and  the 
annuities  properly  settled,  he  bequeaths  the  remainder 
of  his  cash,  with  the  rents  of  his  said  estates,  to 
W.  Janes  or  his  assigns,  "  in  trust  for  the  sole  use  of  my 
aforesaid  grandson  FT.  Berraw  Jones9  until  he  attain 
the  age  of  twenty-one  years ;  and  when  he  does  arrive  at 
the  age  of  twenty-one  years,  then  my  will  is  that  my 
said  grandson  be  put  into  possession  of  the  said  estates 
and  money  in  the  funds,  and  to  be  his  only  and  at  his 
own  disposal."  The  testator,  therefore,  gives  the  estate 
in  trust  for  the  use  of  his  grandson  till  twenty-one,  and 
directs  that  when  he  arrives  at  that  age  he  shall  be  put 
into  possession  of  the  estates.     There  is  no  express  de- 

15  vise 
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vise  of  the  estates  to  the  grandson,  but  there  is  a  direc-         Id  IS. 
tion  that  he  shall  be  put  in  possession  of  them,  which 
is  not  to  be  postponed  till  after  the  death  of  the  annui- 
tants :  it  is  as  if  the  testator  had  said,  I  mean  my  grand- 
son to  be  put  into  possession  of  the  estate  at  twenty-one, 
to  be  his  only  and  at  his  own  disposal;  nevertheless  the 
estate  is  not  to  be  so  much  his  own  as  to  enable  him 
to  defeat  the  annuities,  but-  he  is  to  hold  it  subject  to 
them :  then  the  power  of  distress  and  sale  will  attach  on 
the  land  in  his  possession.     The  question  then  is,  does 
this  power  of  distress  and  sale,  and  the  executory  devise 
over,  break  the  descent  or  not  ?    It  seems  to  me  that 
they  do  not     Where  the  estate  is  given  to  the  heir  at 
law,  expressly  subject  to  an  annuity  or  charges,  it  does 
not  break  the  descent,  and  Haynsmorth  v.  Pretty  (a)  is 
a  strong  authority  to  shew  that  an  executory  devise  over 
has  not  this  effect ;  there  is  no  difference  whether  there 
be  an  express  devise  to  the  heir  at  law  or  not     Suppose 
the  whole  will  here  had  consisted  of  the  ultimate  limit- 
ation to  Deborah  Berroxv,  that  would  have  been  an  exe- 
cutory devise  to  take  effect  on  the  grandson  not  attain- 
ing twenty-one ;  in  the  interim  the  estate  would  have 
descended  on  the  heir  at  law.     I  can  see  no  reason, 
therefore,  why  the  heir  at  law  here,  should  not  take  by 
descent,  and  there  are  strong  reasons  why  he  should. 
The   case  of  Scott  v.  Scott  has  received  a  sufficient 
answer  in  argument  at  the  bar.     In  Chaplin  v.  Leroux 
this  Court  thought  the  heir  took   by  descent:    the 
quantity  and  quality  of  estate  being  the  same,  whether 
he  took  by  descent  or  devise;  the  quantity  because  in 
both  cases  the  heir  took  a  fee,  and  the  quality  because 
he  took  in  severalty,  v  And  that  is  also  the  case  here.     I 

(«)  CrtEliz.  833.  ' 

am 
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1818.  am  therefore  of  opinion,  that  the  descent  was  not 
—— ""  broken,  and  that  the  lessors  of  the  plaintiff  are  entitled 
again*        to  recover  the  whole  of  the  copyhold  estates,  and  one 

third  of  the  freehold.     As  to  the  remaining  two-thirds, 

they  are  barred  by  the  fine. 

Abbott  J.  I  am  of  opinion,  that  in  this  case  the 
heir  takes  by  descent,  and  not  by  purchase.  Sujppose 
the  will  were  read  thus :  the  testator  gives,  first,  an  an- 
nuity to  his  wife,  charged  upon  his  freehold  and  copy- 
hold estates ;  then  estates  to  his  son-in-law  W.  Jones,  or 
his  assigns,  in  trust  for  the  heir  at  law,  until  he  arrives 
at  the  age  of  twenty-one  years ;  and  if  he  dies  under 
twenty-one,  then  to  Deborah  Berrow  in  trust  for  his 
nieces.  There  is  also  a  power  to  the  widow  to  sell  the 
copyhold  and  freehold  estates  for  the  purpose,  if  neces- 
sary, of  securing  her  annuity.  Reading  the  will  in  this 
way,  there  is  no  express  gift  to  the  heir  at  law,  who 
would  therefore  in  such  a  case  have  taken  by  descent  a 
fee  simple.  I  have,  however,  omitted  some  words  in 
the  will,  which  in  my  opinion  give  the  heir  a  fee  simple: 
if  so,  he  takes  under  the  will  the  same  estate  as  he 
would  have  taken  by  descent  if  the  devise  to  him  had 
been  omitted,  and  in  that  case  the  law  says  that  he  shall 
take  by  this  preferable  title,  viz.  by  descent* 

Holroyd  J.  I  am  of  the  same  opinion.  Taking 
the  whole  will  together,  I  think  the  estate  is  given  to 
the  trustee  only  till  the  heir  attain  twenty-one.  If  it 
had  stood  upon  the  first  part  of  the  will  alone,  I  should 
have  thought  that  he  took  an  estate  in  fee,  or  pur  autre 
vie,  in  order  to  enable  him  to  pay  the  annuities.  This, 
however,  is  not  requisite,  supposing  the  heir  substituted 

far 
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for  this  purpose  in  the  place  of  the  trustee,  when  he  at-  1818. 
tains  twenty-one.  Now  this  does  appear  to  be  the  case ;  — — 
for  it  js  quite  inconsistent  with  the  estate  continuing  in        against 

•  TiMlNS. 

the  trustee  that  the  grandson  should  be  in  possession : 
for  he,  not  the  trustee,  is  then  to  receive  the  rents  and 
profits.  The  estate  is,  therefore,  given  at  that  period 
to  him,  subject  to  the  payment  by  him  of  the  annuities. 
It  has  been  held  in  several  cases,  that  a  devise  to  a  party 
when  he  attains  twenty-one  is  an  immediate  devise  to 
him.  And  the  will  here  gives  the  estate  to  him  to  be 
at  his  own  disposal,  which  is  a  gift  of  a  fee.  The  heir, 
therefore,  takes  under  the  devise  an  immediate  estate  in 
fee,  which  is  the  same  estate  as  he  would  take  by  descent, 
and  in  that  case  his  title  by  descept  is  to  be  preferred. 
Then  has  the  devise  over,  in  case  he  shall  not  attain 
twenty-one,  made  any  alteration  ?  I  think  not.  The 
estate  is  still  a  fee  simple  in  him,  subject  only  to  a  con- 
tingent limitation,  and  is  not  a  fee  simple  conditional  in 
him.  In  Comyris  Dig.,  tit.  Discent,  A.,  it  is  laid  down 
that  if  a  man  devise  to  A.  till  his  heir  attains  the  age 
of  twenty-four,  and  then  to  the  heir  in  fee,  and  that  his 
wife  shall  have  a  third  part  for  her  life;  and  if  he  dies 
before  twenty-four,  then  to  his  wife  for  life,  the  heir 
takes  by  descent,  and  not  by  the  devise.  In  Buckworth 
v.  Thirkell,  3  Bos.  $  Pull.  652.  ».  the  devise  was  to 
trustees  for  the  use  of  Mary  Barnes  till  twenty-one  or 
marriage,  and  after  twenty-one  or  marriage,  then  to  the 
use  of  her  and  her  heirs;  but  if  she  died  before  twenty- 
one,  and  without  issue,  remainder  over.  The.. facts 
were,  that  she  married  and  had  a  child,  the  child  died, 
and  then  she  died  under  twenty-one.  But  it  was  held 
notwithsanding,  that  she  took,  in  the  mean  time,  a  fee  • 
simple,  and  that  her  husband  was  entitled  to  be  tenant 
Vol.  I.  O  o  by 
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1818.  by  the  curtesy.  I  think,  therefore,  on  the  whole,  that 
— —  here  the  heir  took  by  descent,  and  that  the  definability 
qSLt  of  &*  estate*  upon  the  event  happening  which  was  con- 
templated by  the  will,  made  no  difference. 

Judgment  for  the  lessors  of  plaintiff, 
for  one*  third  of  the  freehold,  and 
the  whole  of  the  copyhold  estates. 


Doe,  on  the  Demise  of  Beach  and  Others, 
against  The  Earl  of  Jersey. 

Devi*  of  all      TTJECTMENT,  to  recover  lands  in  the  county  of 

my  Briton  Ferry    XLi  .  .  ,.•.-* 

•state,  and  all  Brecon.     The  demise  upon  which   the  plaintiff 

whichV  con-  sought  to  recover,  was  that  of  Christopher  Rice  Mansd 

Xily  p!  jLn  Talbot.      The  cause  was  tried  at  the  Herefordshire 

MweU^m*'  Spring  assizes,  1817,  when  the  jury  found  a  special 

if.  F.  estate,  verdict,  which  stated  the  will  of  Bussy  Lord  Mamd, 

lies  in  the 

county  of  G.:  and  deeds  of  lease  and  release,  executed  upon  the 

former  devise  marriage  of  his  daughter  Louisa  Barbara,  with  George 

finoTto  land*  VeruMes  Vernon,  with   certain  schedules  thereto  an- 

of  GCbuUnt^  nexed*  purporting  to  contain  a  particular  account  of  the 

tended  to  all  several  parishes  and  tenements  comprehended  in  the 

that  was  usually 

known  by  the  estate  of  the  late  Bussy  Lord  ManseL  Under  the  head  of 

B.  f.  estate ;  the  Brecon  estates,  was  a  parish  called  Lfyuoellj  which  con- 

oftdeviwr^art  tained  the  messuage  and  tenement  in  question;  and  under 

lull  The  **  the  head  of  Glamorganshire  estates  was  a  parish  called 

rishofAAin  Britoti  Ferry.     The  special  verdict  then  set  forth  the 

the  county  of  *  i  . 

o.  will  of  Louisa  Barbara  Vernon  as  follows,  after  reciting 

the  power  reserved  to  her  by  her  marriage  settlement. 
"  First,  I  give,  devise,  limit,  and  appoint,  subject  to  the 
estate  for  life  of  my  said  husband  therein,  all  that  my 
Briton  Ferry  estate,  with  all  the  manors,  advowsons, 
1 2  messuages, 
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messuages,  buildings,  lands,  tenements,  and  heredita-  1818. 
meats  thereto  belonging,  or  of  which  the  same  consists,  — 
with  the  appurtenances,  unto  Thomas  Earl  of  Clarendon  against 
for  his  life,  (my  uncle,)  and  after  his  decease  to  the  timet, 
second  son'  of  George  Bussy  Villiersy  Earl  of  Jersey, 
and  his  heirs,  taking  upon  them  the  surname  of  Mansel, 
and  endeavouring  to  obtain  that  peerage."  The  testa- 
trix then  charged  the  estate  with  the  payment  of  certain 
legacies  and  annuities;  after  which,  in  a  subsequent 
part  of  the  will,  she  added,  "  Also  I  give  and  devise 
my  PenUine  Castle  estate,  which  as  well  as  my  Briton 
Ferry  estate,  is  situate,  lying  and  being  in  the  county  of 
Glamorgan  in  the  principality  of  Wales,  with  all  the 
manors,  &c.  thereto  belonging,  or  now  therewith 
enjoyed,  unto  Mrs.  Emily  Gwinnet,  spinster,  of  CotheU 
in  Glamorganshire,  at  her  disposal  after  her  decease, 
and  likewise  to  her  heirs  for  ever,  for  her  friendly  at- 
tention to  me  in  all  my  troubles,  with  this  request, 
that  she  would  add  to  the  castle  and  reside  there 
mostly  in  summer.  Also  I  give  and  devise  my  Sussex 
estates  called  Newick  Park,  with  all  the  manors,  ad- 
vowsons,  messuages,  lands,  farms,  tenements,  and 
hereditaments  both  freehold  and  copyhold  thereto 
belonging,  or  now  held  and  enjoyed  therewith,  unto 
my  dear  friend  Lady  Foriescue  for  life*  requesting  her 
to  keep  it,  and  reside  there  for  a  time.  Then  I  be- 
queath it  to  her  youngest  son  Matthew  Fortescue,  his 
heirs  and  assigns  for  ever."  The  testatrix  then  be- 
queathed her  personal  estate  to  the  Earl  of  Clarendon, 
after  the  payment  of  several  legacies.  The  special 
verdict  then  stated  a  codicil  of  the  20th  August  1803,  in 
which  the  testatrix  stated,  "  the  reason  of  my  taking 
but  little  notice  of  my  relations  is,  that  tbey  never 
O  o  2  thought 
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1318.  thought  fit  to  assist  me  in  my  troubles,  or  ever  made  a 
— —  point  of  getting  my  child."  It  then  stated  the  death  of 
against  Louisa  Barbara  Vernon  on  the  ist  March  17869  with- 
jc&stT.0  out  issue,  and  the  death  of  George  Venables  Vernon, 
her  husband,  on  the  ist  Jim*  18 13,  and  that  at  the 
time  of  his  death  the  said  Christopher  Rice  Mantel  Tal- 
bot, the  lessor  of  the  plaintiff,  was,  and  still  is  cousin 
and  next  heir  to  the  6aid  Louisa  Barbara  Vernon,  and 
to  the  said  Busty  Lord  Mansel,  the  father  of  the  said 
Louisa  Barbara  Vernon.  And  that  the  tenements  in  the 
said  county  of  Brecon,  together  with  the  said  manors  and 
tenements  in  the  said  county  of  Glamorgan,  had  been 
known  by  the  name  of  the  Briton  Ferry  estate,  and  by  no 
other  name  for  fifty  years  before  the  death  of  the  said 
Louisa  Barbara  Vernon ;  and  that  the  said  lands  and 
tenements  in  the  said  county  of  Brecon  are  not  contigu- 
ous to,  or  adjoining  to  the  said  manors  and  tenements 
in  the  said  county  of  Glamorgan,  or  any  or  either  of 
them,  but  lying  dispersed  in  the  said  county  of  Brecon; 
but  that  some  part  of  the  said  lands  in  the  said  county 
of  Brecon  is  within  one  mile  of  some  part  of  the  said 
lands  in  the  said  county  of  Glamorgan  g  and  that  the 
said  lands  and  tenements  in  the  county  of  Glamorgan 
do  also  lie  dispersedly  in  the  said  county  of  Glamorgan g 
and  that  the  aforesaid  manors  and  tenements  in  the 
county  of  Glamorgan  contain  30,000  acres,  or  there- 
abouts, part  whereof  consists  of  the  capital  messuage, 
lands,  and  tenements  in  the  parish  of  Briton  Ferry,  com- 
prising the  whole  of  the  said  parish;  and  the  aforesaid 
lands  and  tenements  in  the  county  of  Brecon,  contain 
4000  acres,  or  thereabouts;  and  that  there  are  six  ad- 
vowsons,  whereof  the  advowson  of  the  parish  of  Briton 
Ferry  is  one,  and  one  manor,  and  one  undivided  sixth 
*5  part 
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part  of  another  manor  (the  whole  into  six  equal  parts  to        1818. 

be  considered  as  divided)  in  the  county  of  Glamorgan,        — 

Dot 
and  that  there  is  no  manor  c/* Briton  Ferry:  and  that         against 

there  is  no  advowson  or  manor  in  the  county  of  Brecon,       jIIIIT, 

whereof  the  said  Busty  Lord  Mansel,  and  the  said 

George  Venables  Vernon  the  younger  respectively  died 

seised :  and  that  at  the  time  of  making  the  will  of  the 

said  Louisa  Barbara  Vernon,  and  also  at  the  time  of 

her  death,  the  annual  value  of  the  said  lands  in  the 

parish  of  Briton  Ferry  alone,  was  321/.  8s.  lod.    The 

special  verdict  then  concluded  "by  stating  a  formal  entry 

and  ouster. 

f 
W.  &  Taunton,  for  the  lessors  of  the  plaintiff,  after 
stating  that  the  question  in  this  case  depended  upon  the 
extent  of  the  devise  in  Louisa  Barbara  Vernon9*  will, 
contended,  that  the  first  devise  of  "  all  my  Briton  Ferry 
estate,  with  all  the  manors,"  &a,  was  qualified  and  ex- 
plained by  the  subsequent  clause,  giving  her  PenUine 
Castle  estate,  and  the  recital  that  that  and  the  Briton 
Ferry  estate  were  situate  in  the  county  of  Glamorgan  s 
all,  therefore,  that  she  meant  to  pass  by  that  term,  were 
lands  situate  in  the  county  of  Glamorgan.  If  indeed 
this  latter  clause  had  not  been  in  the  will,  nothing  could 
pass  but  the  lands  situate  at  the  place  called  Briton 
Ferry ;  for  there  being  a  place  of  that  name,  parol  evi- 
dence is  not  admissible  to  shew  that  land  at  any  other 
place  would  pass ;  and  all  that  part  of  the  special  ver- 
dict which  states  facts  in  explanation  of  the  deed  should 
be  considered  as  struck  out.  [Lord  EUenborough. 
The  parol  evidence  has  been  admitted :  we  must  take 
the  facts  as  they  appear  upon  the  record;  we  have  no 
power  to  say  that  we  will  sift  what  has  been  found  by 
Oo  S  the 
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1818.         the  jury,  and  leave  out  what  ought  not  to  have  been 
_  received.     The  description  in  the  will  is  not  a  descrip- 

agasust  tion  by  place,  but  by  name,  and  comprehends  all  that 
Jersey.  passed  under  the  aggregate  name ;  and  the  special  ver- 
dict tells  us  what  that  was.]  In  Doe  v.  Oxenden  [a) 
the  argument  was,  that  all  that  had  been  known  by 
the  name  of  the  Ashton  estate  ought  to  pass  under  the 
words  "  my  estate  of  Ashton ,-"  but  the  Court  of  Com- 
mon Pleas  held,  that  parol  evidence  was  not  admissible 
to  shew  that  any  thing  more  was  meant  to  pass  than 
land  locally  situate  at  Ashton  ,•  and  their  judgment  was 
afterwards  affirmed  in  the  House  of  Lords.  [HolroifdJ* 
The  words  there  used  were  a  local  description,  and 
were  so  considered  by  Gibbs  C.  J.  in  pronouncing 
the  opinion  of  the  Judges  in  the  House  of  Lords.] 
Assuming  then  that  the  description  here  is  not 
local  but  by  name,  still  it  appears,  from  the  two 
clauses  taken  together,  that  lands  in  Glamorganshire 
only  should  pass.  The  first  devise  by  itself  is  uncer- 
tain ;  it  may  mean  any  thing,  either  the  name  of  a  man 
or  place;  it  stands  by  itself,  without  any  matter  of  local 
description  by  which  it  can  be  ascertained ;  and  if  it 
be  in  any  the  smallest  degree  uncertain,  it  must  receive 
construction  and  explanation  from  the  other  clauses  of 
the  will :  then  the  subsequent  clause  describes  the  Briton 
Ferry  estate  as  being  in  the  county  of  Glamorgan  :  and 
amounts  to  a  declaration  on  the  part  of  the  testatrix, 
that  all  that  was  meant  to  pass  by  that  name  was  situate 
in  that  county.  By  putting  this  construction  upon  the 
will,  the  words  of  the  first  devise  will  be  satisfied,  for 
the  devise  will  include  a  property  locally  situate  at  Bri- 

(«)  3  Taut,  147.    4  Dew.  65. 

ton 
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ton  Ferry ;  and  it  will  not  be  inconsistent  with  the  terms         1818. 
of  the  second  devise*  by  which  she  has  explaiued  the        — 
term  Briton  Ferry  estate  to  mean  lands  situate  in  the         against 
county  of  Glamorgan ;  and  Tuttesham  v.  Roberts  (a)  is     T jJ^m.0 
an  authority  to  shew  that  in  such  a  case  those  lands 
alone  will  pass.     [Abbott  J.     In  the  case  of  The  Vicars 
Choral  of  Litchfield  v.  Ayres  and  Others,  Sir  W.  Jones, 
435*  (^)>  there  was  a  grant  of  all  the  tithes  belonging  or 
appertaining  to  the  grantor  or  impropriator  of  a  parish, 
and  then  followed,  "  all  which  were  lately  in  the  pos- 
session of  one  Margaret  Peio9  widow,  deceased.99  There 
it  was  holden  that  all  the  tithes  belonging  to  the  rec- 
tory passed,  although  none  had  been  in  the  possession 
of  Margaret  Peto  /  and  it  is  stated  in  2  Roll.  Abr.  54. 
pi.  26.  to  have  been  so  decided  on  the  ground  that  the 
latter  words  were  words  of  suggestion  or  affirmation 
t  and  not  of  restriction  or  limitation ;  and  Roe,  on  De- 
mise of  Conolly,  v.  Vernon  (c),  was  decided  on  the  same 
ground.     Now  here  the  case  is  equally  strong,  for  all 
the  Briton  Ferry  estate  is  devised ;  and  that  is  a  perfect 
description;  and  the  words  in  the  latter  devise,  which 
relates  to  a  different  estate,  are  mere  words  of  affirma- 
tion and  not  of  restriction.]    The  description  of  itself 
15  not  perfect;  and  if  it  be  in  any  the  smallest  degree 
imperfect,  it  must  receive  explanation  from  the  subse- 
quent clause  in  the  will ;  and  that  clause  should  be  con- 
sidered as  incorporated  with  the  first,  and  then  there 
would  be  nothing  but  a  devise  of  "  all  my  Briton  Ferry 
•state  in  the  county  of  Glamorgan."  But  if  there  be  any 
repugnance  between  the  different  parts  of  a  will,  the 

(4)  Cro,  Jmc  a*.  (I)  Reported  also  in  Cro.  Car.  546b 

O  o  4  latter 
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1818.        latter  clause  is  to  take  effect.  Co.  Litt.  112  b.f  and  Shep- 
— —        pard's  Touchstone,  88. ;  and  in  2  Boll.  Abr.  tit  Grant,  P. 

Doe 

against  pi.  8.,  it  is  laid  down,  that  if  a  man  grant  his  manor  of 
Jeriet .*  D.  in  the  county  of  M.,  and  the  manor  extend  to  that 
county  and  another,  nothing  but  what  is  in  M.  will 
pass;  and  in  pi.  io.,  if  the  king  is  seised  of  the  rectory 
of  Kingswood  in  the  county  of  Wilts,  and  also  of  the 
tithes  of  Haselden  Grange,  as  of  a  portion  of  tithes  in 
county  of  Gloucester  appertaining  to  the  said  rectory, 
and  he  grant  his  rectory  o(  Kingswood  in  the  county  of 
Wilts,  and  all  the  tithes  appertaining  to  that  rectory, 
that  portion  of  the  tithes  of  the  Grange  will  not  pass  by 
these  general  words;  for  the  words  shall  have  the  same 
limitation  by  construction  of  law  that  the  first  words 
had,  to  wit,  all  the  tithes  appertaining  to  the  rectory  in 
Wilts.  In  that  case  there  were  no  words  of  local  de- 
scription applicable  to  the  tithes ;  and  yet  the  words 
"  all  tithes  appertaining  to  the  rectory"  were  restrained 
by  the  local  description  of  the  rectory,  and  construed 
to  mean  only  the  tithes  in  the  county  of  Wilts  belong- 
ing to  the  rectory.  And  in  Doe  v.  Greatked  (a),  the 
devise  was  to  two  persons,  and  the  testator,  after  recit- 
ing that  he  had  conveyed  his  manor  of  Hampreston  in 
the  county  of  Dorset,  by  a  marriage-settlement,  and 
that  the  manor  and  other  hereditaments  were  then 
lately  purchased  by  him  from  Lord  Arundel,  gave  and 
devised  the  said  manor  and  lordship,  &c.  of  and  in 
Hampreston  aforesaid,  and  all  and  singular  other  the 
manors  or  lordships,  messuages,  and  so  forth,  in  or  near 
Uddens  aforesaid,  or  elsewhere  in  the  county  of  Dorset, 
to  certain  persons :  and  then  this  Court  held,  that  part 

0)  8£*j/,9i. 

of 
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of  the  manor,  which  was  situate  in  Hampshire,  did  not         1818* 
pass  by  the  will.    And  Doe  v.  Lyford  (a),  and  Doe  v. 
Greening  (b)  are  authorities  to  the  same  effect.  against 

^V  '  Th?  Earl  of 

Jk&siy. 

Lord  Ellenborough  C.  J.  I  think  this  case  is 
sufficiently  clear;  and  if  the  Court  should  be  mistaken 
in  the  determination  to  which  they  are  about  to  come, 
it  will  be  open  to  the  party  to  set  that  right  by  a  writ 
of  error.  It  appears  from  the  will,  that  the  testatrix 
first  devised  "  all  that  her  Briton  Ferry  estate,  with  all 
the  manors,  advowsons,  messuages,  buildings,  lands,  . 
tenements,  and  hereditaments  thereto  belonging,  or  of 
which  the  same  consists."  So  that  here  there  is  an  ag- 
gregate description  of  all  those  premises  known  by  the 
name  of  the  Briton  Ferry  estate,  and  there  is  a  description 
of  that  estate  by  name,  which  is  quite  free  from  any  the 
least  uncertainty.  Then  there  follows  a  devise  of  her 
Penlline  Castle  estate,  which  the  testatrix  says,  "  as  well 
as  my  said  Briton  Ferry  estate,  is  situate,  lying,  and 
being  in  the  county  of  Glamorgan ;"  that,  it  is  argued, 
must  be  considered  as  tantamount  to  an  introduction  of 
the  word  Glamorgan  into  the  original  devise  of  the 
Briton  Ferry  estate;  and  so  there  would  be  a  local  de- 
scription by  the  testatrix  of  that  property,  which  would 
confine  the  devise  to  that  part  of  it  which  lies  within 
the  county  of  Glamorgan.  To  this  I  answer,  on  the 
authority  of  the  case  in  Sir  W.  Jones,  that  words  of 
suggestion  or  affirmation  (which  these  are,  and  not  of 
restriction  or  limitation,)  cannot  do  away  that  which 
before  was  a  clear  and  perfect  devise.  The  case  of 
Goodtitk,  on  Demise  qfBadfora\  v.  Southern  (c)  is  to 

(*)  4M.frS.ss0.      (*)  3iir.6-5.17x.      (0  1M.&S.299. 

the 
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1818.        the  same  effect ;  so  that  even  if  the  Court  were  to  take 

'         the  subsequent   words   into   their  consideration,    still 

sgainst  they  are  only  words  of  suggestion  or  affirmation,  and  it 
Jersey.  is  not  necessary  to  construe  them  with  the  same  strict- 
ness as  if  they  had  been  words  of  restriction  or  limit- 
ation. Here  there  is  a  clear  devise  by  name  of  the  Briton 
terry  estate,  and  no  case  has  been  cited  to  shew  that 
it  is  not  sufficient  to  describe  an  estate  by  its  aggregate 
name;  and  therefore  I  have  no  doubt  that  the  whole  of 
the  Briton  Ferry  estate  passed  by  this  description  in 
the  will. 

Bayley  J.  I  have  always  taken  the  rule  to  be,  that 
where  a  testatrix  has  sufficiently  described  the  property 
intended  to  be  devised,  so  as  to  leave  no  fair  ground 
for  doubt  as  to  the  property,  that  then  the  addition 
of  another  circumstance  with  a  view  to  identify  it, 
will  not  limit  and  restrain  the  first  devise,  unless  it 
clearly  appears  that  the  testatrix  so  intended  it. 
That  rule  will  be  found  in  Dowtie's  case  (a),  and  in 
Doe  v.  Greathed.  (b)  Now  if  that  rule  be  applied  to 
the  circumstances  of  this  case,  it  will  stand  thus :  the 
testatrix  has  an  estate  partly  situate  in  the  county 
of  Glamorgan,  and  partly  in  Brecon^  which  for  many 
years  before  her  will  bad  been  known  by  the  name  of 
the  Briton  Terry  estate,  part  of  it  being  situate  in  the 
parish  of  Briton  Ferry;  in  which  parish  the  testatrix  had 
no  manor,  and  only  one  advowson.  Then  she  devises 
"  all  that  my  Briton  Ferry  estate,  with  all  the  manors, 
advowsons,  messuages,  &c.  thereto  belonging  or  of 
which  the  same  consists."  It  is  therefore  clear,  that 
this  devise  cannot  be  confined  to  that  part  of  the  Briton 
Ferry  estate  situate  within  the  parish  of  Briton  Ferry , 

(a)  3  Coke,  ia  «.  (*)  8  £*i/,ioj. 
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for  the  testatrix  speaks  of  "  manors  and  advowsons,"         1818. 
and  in  that  part  of  the  estate  there  was  no  manor,  and         — 

#  Doe 

but  one  advowson :  the  devise,  therefore,  must  extend  agmmt 
to  the  whole  of  the  Briton  Ferry  estate.  Then  there  is  je»«y  ° 
in  the  will  a  subsequent  devise  of  the  PenUine  Castle 
estate,  in  which  there  is  an  addition  to  the  description 
of  the  Briton  Ferry  estate,  which  is  applicable  only  to 
part  of  it,  and  which  is  quoad  the  residue  a  false  de- 
scription; and  the  question  then  arises,  whether  this  will 
limit  or  narrow  the  prior  devise.  Now  there  does  not 
appear  on  the  face  of  the  will  any  such  intention  on  the 
part  of  the  testatrix,  and  if  so,  then  provided  the  words 
of  the  former  devise  admit  of  no  reasonable  doubt,  the 
addition  of  these  latter  words  will  not  vitiate  it*  Now, 
do  the  words  of  the  former  devise  admit  of  any  fair 
doubt.  The  words  "  all  that  my  estate"  must  mean 
an  entirety,  and  there  is  no  entire  estate  called  the 
Briton  Ferry  estate  which  is  confined  to  the  county  of 
Glamorgan.  The  words,  therefore,  of  the  first  devise 
being  clear,  are  not  to  be  confined  by  the  subsequent 
description  in  the  will  to  that  part  of  the  estate  which 
is  within  the  county  of  Glamorgan  ;  and  the  defendant, 
therefore,  is  entitled  to  the  judgment  of  the  Court. 

Abbott  and  Holroyd  Js.  concurred. 

Judgment  for  the  Defendant. 
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scurfy,  The  King  against  The  Inhabitants  of  Tod- 

AprU*S&- 

DINGTON. 

There  cannot  T  J  PON  an  appeal  against  an  order  of  two  justices,  by 

in  socage  of  which  David  Evans,  Susanna  his  wife,  and  their 

£m; ?n£  five  children,  were  removed  from  the  parish  of  Flitoick 

therefore,  jn  t|je  county  of  Bedford,  to  the  parish  of  Toddington  in 

married  the  the  same  county,  th^  sessions  confirmed  the  order, 

man  who  had  subject  to  the  opinion  of  this  Court  on  the  following 

paid  for  and 

been  let  into        Case: 

faehm? cot-*  T^e  pauper,  David  Evans,  in  the  year  1800,  gained 

died  l*afinh*a  a  ^ttlement  by  hiring  and  service  for  a  year  in  the  ap- 

wsSomha^ln  Pd**111  ParUh  of  Toddington.     In  180 1,  Samuel  Elmer, 

had  any  legal  the  then  husband  of  the  pauper  Susanna,   agreed  to 

ccuted  to  him  purchase  of  one  James  Evans  a  cottage  .in  Flihoicks  no 

itwuhoUen6*  conveyance  was  made  by  James  Evans  to  Elmer,  and 

^Vretidence  no  evidence  was  given  of  any  written  contract  between 

in  the  colj***  them,  nor  was  there  any  proof  of  the  particulars  or 

did  not  confer  terms  of  their  agreement     It  was  admitted  that  James 

a  settlement  on 

him,  the  wi-      Evans  received  of  Elmer  16L,  and  that  Elmer,  by  con- 

^Trd^an  in'"*    sent  of  James  Evans,  entered  upon  the  cottage,  and  con- 

3Snghter.thC      tinued  in  possession  till  November  1 802,  when  he  died 

th    th  Court    "ltestate,  leaving  the  pauper  Susanna  his  widow  and  a 

will  not  take      daughter  Phoebe,  their  only  child  and  his  heir,  then 

fd  equitable      about  three  years  of  age.     The  widow  with  the  child 

eiUtcs-  continued  to  reside  on  the  premises,  and  in  July  1804 

married  the  pauper,  David  Evans,  then  legally  settled 

in  the  parish  of  Toddington.     Upon  the  marriage  he 

came  to  live  with  his  wife  and  her  child  by  Elmer  on 

the  estate,  and  continued  with  them  more  than  forty 

days.    By  indenture  of  feoffment,  dated  1 2th  September 

1808. 
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1808,  (on  which  seisin  was  delivered,)  James  Evans        1818* 
granted  the  cottage  in  question  unto  and  to  the  use  of  " 

.  ...  The  Kimo 

the  pauper  David  Evans,  his  heirs  and  assigns;  the  con-        against 

sideration  stated  in  this  feoffment  is  16/.,  expressed  to        urn*  of 
have  been  at  or  before  the  sealing  and  delivery  thereof  To,>,)IIIOTO,,• 
paid  by  David  Evans  the  grantee  to  James  Evans  the 
grantor,  but  neither  that  nor  any  other  sum  was  then 
paid;  the  only  consideration  being  the  money  which 
James  Evans  had  in  1801   received  of  Samuel  Elmer. 
By  indenture  of  feoffment,  dated  14th  October  1 808,  the 
paupers,  David  Evans  and  his  wife,  in  (tonsideration  of 
25/.,  conveyed  the  premises  to  one  William  Fairer.    It 
was  contended,  upon  the  part  of  the  appellant  parish  of 
Toddington,  that  upon  the  death  of  Samuel  Elmer  the 
cottage  descended  to  his  infant  daughter,  and  that  the 
pauper  Susanna  thereupon  became  her  guardian  in 
socage ;  and  that  the  pauper  David  Evans,  by  his  mar- 
riage with  the  widow,  and  his  subsequent  residence  for 
forty  days  with  her  and  her  ward  upon  the  premises, 
acquired  a  settlement  in   FlitancJc.     The   questions 
intended  to  be  submitted  to  the  Court  are,  whether 
James  Elmer,  the  first  husband  of  the  pauper  Susanna, 
had  such  an  interest  in  the  estate  as  gave  to  his  widow 
the  character  of  guardian  in  socage  of  their  infant 
daughter ;  and  whether  the  pauper  David  Evans,  by  his 
marriage  with  the  widow,  and  his  subsequent  residence 
on  the  premises  with  her  and  the  child  for  more  than 
forty  days,  gained  a  settlement  in  Flitwick. 

Nolan  and  Whitred,  in  support  of  the  order  of 
sessions.  It  may  be  admitted,  that  if  the  widow  was 
in  this  case  guardian  in  socage,  the  pauper  gained  a 
settlement  by  his  residence  in  the  parish  of  Flitwick 

for 
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1818,  for  forty  days.  But  the  widow  was  not  guardian  in 
socage,  for  in  order  to  constitute  a  guardianship  in 

ogoiuv  socage,  the  heir  must  have  the  lands  by  descent,  as 

taau  of  appears  from  Littleton  (a),  and  Quadring  v.  Dooms  and 

TODUIHGTOH.       Anotkerm  (J)        The     reasoQ     ^     a    guardian     fa     90Caffi 

gains  a  settlement  by  residing  on  the  estate,  is  because 
he  has  an  interest  in  the  premises,  Bex  v.  Oakley  (c),  Bex 
v.  WiUy.  (d)  But  here  the  heir  herself  had  no  interest 
in  the  land  of  which  the  Court  can  take  notice.  It  may 
be  questioned  whether  she  had  any  equitable  estate  at  all, 
for  the  payment  of  the  money  will  not  give  her  one,  as 
appears  from  Clinan  v.  Cooke,  (e)  But  supposing  this 
only  doubtful,  it  has  been  often  decided,  that  this 
Court  will  not  take  notice  in  such  cases  as  these,  of 
doubtful  claims  in  equity,  Bex  v.  Standon(f),  Bex  v. 
Horndon  on  the  Hill,  (g) 

*  

Blossett  Serjt*  and  Hawkins,  contra.     The  rule  laid 

down  in  the  Court  of  Chancery  is,  that  where  there 
has  been  a  part  performance  either  by  the  payment  of 
the  money,  or  by  a  giving  of  possession,  the  party  is 
is  entitled  to  an  equitable  estate  in  the  premises. 
Here  there  have  been  both  of  these  requisites  which 
distinguishes  this  from  Clinan  v.  Cooke.  There  was 
therefore  in  this  case  a  clear  equitable  estate,  and 
the  party  afterwards  obtained  the  legal  estate.  It  may 
be  safely  admitted,  that  this  Court  will  not  take  cog- 
nizance of  questionable  cases  in  equity :  but  this  is  not 
one  of  that  description.  And  that  the  Court  will  take 
notice  of  clear  equitable  estates,   appears  also  from 

(a)  Sect.iiy  (b)   2  Mod.  176.  (c)  io£ast,  494- 

(d)  iM.&S.s*^       (0  1  Sch.  &  Lei.  40.       (/)  %M.&S.46i. 
lj)  4  M.&  ijj6». 

Lord 
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Lord  Kenyan's  judgment  in  Bex  v.  Offchurch.  (a)    Theft         1818. 
the  question  arises,  whether,  this  equitable  estate  having         ■ 
descended  on  the  heir,  the  mother  can  be  considered         against 
as  guardian  in  socage.     The  case  of  Bex  v.  Oakley  is     ^nutf1*1 
in  point  to  this.     For  there  it  was  an  equitable  estate,    Toodikotoh. 
for  the  legal  interest  would  not  commence  till  after 
the  term  of  five  hundred  years,  created  by  the  mort- 
gage, should  have  expired.    Suppose  the  daughter  here 
nad  had  a  freehold  by  disseisin,  (a  descent  having  in 
this  case  been  cast,)  then  there  would  have   been  a 
guardianship  in   socage;  and  the  party    here  ought 
surely   to  be  in  a  more  favourable  situation.     Be- 
sides,   the    Court    may    presume    a    conveyance    to 
Samuel  Elmer,  as  was  done  in  Bex  v.  Buttcrton  (6),  or 
if  not  to  him,  as  being  negatived  by  the  case,  at  least 
one  may  be  presumed  to  the  daughter. 

Lord  Ellenborough  C.J.  This  is  not  an  estate 
so  clearly  equitable,  that  a  court  of  law  can  presume 
that  a  court  of  equity  would,  if  applied  to,  clothe  the 
party  with  the  legal  right  to  it.  The  case  of  the  King 
v.  Oakley  is  clearly  distinguishable  from  this;  that  was 
decided  on  the  assumed  ground  of  a  legal  estate.  But 
this  is  at  most  a  question  of  an  equitable  estate  only, 
and  we  are  to  consider,  not  only  whether  a  court  of 
equity  would  order  a  legal  estate  to  be  conveyed,  but 
whether  in  that  case  the  conveyance  would  operate  ab 
antecedenti,  so  as  to  constitute  a  legal  estate  in  the 
father  which  would  descend  upon  the  heir;  for  unless 
that  be  so,  the  guardianship  in  socage,  which  is  one  of 
the  incidents  of  the  legal  estate  descending  with  it,  will 

(«)  3r.ie.u4.  (*)  6r.tf.555. 

not  v 
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.not  go  to  the  widow.      I  think,  therefore,  that  the 

widow  in  this  case  was  not,  nor  ever  has  been  otiardian 

agaiuu        in  socage.     If  so,  her  husband  could  not  by  residence 

Tttnttofl"     m  ^e  P*"8*1  {J*"1   a  settlement,  and  the  order  of 

Toddihotom.    of  sessions  must  be  confirmed. 

Bayley  J.  I  am  of  the  same  opinion*  A  court  of 
law  generally  looks  at  legal  rights  only,  and  not  at 
doubtful  equitable  estates.  There  are  indeed  equitable 
rights  recognised  by  acts  of  parliament,  of  which  per- 
haps courts  of  law  are  bound  to  take  notice;  but  how 
can  we  in  this  case  see  that  the  party  is  entitled  to  an 
equitable  estate?  We  do  not  know  what  was  the  ori- 
ginal bargain  between  Elmer  and  Evans  ;  and  the  case 
states  a  subsequent  conveyance  to  a  stranger,  and  not 
to  the  heir  at  law,  from  whence  a  totally  different  con- 
clusion from  that  contended  for,  would  seem  to  arise. 
Then  the  next  question  is,  Is  there  a  guardianship  in 
socage,  even  supposing  there  is  an  equitable  estate? 
Guardianship  in  socage  only  applies  to  cases  of  legal 
estates,  and  no  case  can  be  cited  where  it  has  existed 
in  an  equitable  estate.  Therefore,  on  that  ground 
alone,  it  will  be  sufficient  to  say,  the  sessions  have 
drawn  the  right  conclusion. 

HolroydJ.  (a)  I  am  likewise  of  opinion,  that  there 
is  no  sufficient  estate  in  this  case.  Where  there  is  a 
conveyance  to  uses  not  executed,  or  on  trusts  stated  on 
the  face  of  the  deed,  the  one  party  has  the  equitable, 
and  the  other  the  legal  estate ;  and  in  these  cases  for 
collateral  purposes,  a  court  of  common  law  will  take 

(j)  AlhoU  J.  wm  sitting  in  the  Court  of  Chancery. 

notice 
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notice  of  such  an  equitable  estate.    An  equitable  estate       .1818* 

however,  is  very  different  from  an  equitable  right  to        — — 

*    ,       i       i  xt  ,  The  Km© 

hare  a   conveyance  or  the  legal  estate.      Here  the         agmnst 

party  had  only  the  latter;  and  if  there  be  any  doubt  tanttof  " 
as  to  what  a  court  of  equity  would  do,  this  court  TaDDiH«T02f- 
cannot  take  cognizance  of  the  estate.  But  supposing 
there  is  a  sufficient  equitable  estate,  there  must  also  be 
a  guardianship  in  socage,  in  order  to  confef  a  settlement 
in  this  case.  It  is  to  be  observed  that  the  law  only  took 
notice  of  the  tenant  of  the  legal  estate.  It  was  his  duty 
to  do  all  the  services,  if  of  age,  and  if  he  was  an  infant  or 
lunatic,  then  the  burden  and  right  was  cast  upon  the 
guardian  in  socage.  The  guardian  in  socage,  therefore, 
was  only  appointed  in  the  case  of  a  legal  estate :  for, 
otherwise  there  would  have  been  this  incongruity,  viz. 
that  two  persons  would  be  bound  to  perform  the  ser- 
vices :  first,  the  trustee,  who,  having  the  legal  estate, 
was  bound  at  common  law  to  do  them,  and  also  the 
guardian  in  socage  for  the  cestui  que  trust.  It  is  said 
that  the  widow,  by  an  application  to  a  court  of  equity, 
might  be  clothed  with  the  legal  estate ;  but  the  utmost 
that  that  court  could  do,  would  be  to  decree  a  convey- 
ance of  the  legal  estate  to  the  infant,  who  would  then 
take  by  purchase  and  not  by  descent,  and  there  can  be 
no  guardian  in  socage  except  where  the  heir  takes  by 
descent- 

Order  of  Sessions  confirmed. 


Vol.  I.  P  p 
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IMS. 

JSf^  Howabth  against  Samuel. 

when,  upon      'THE  plaintiff  obtained  a  verdict  at  the  Summer 
Tw&ette  assises  for  York.    A  new  trial  was  granted  on  an 

ctSmdteot-  application  to  the  Court,  and  the  costs  were  directed 
e^^thln  to  aWd«  the  event    The  defendant  then  gave  notice  of 
the  pliintiffdif  trial  by  proviso ;  upon  which  the  plaintiff  obtained  a  rule 
action;  the  de-  to  discontinue  the  action,  upon  payment  of  such  costs 
entitled  to  the    as  should  be  taxed  by  the  Master  upon  tba(  rule.  The 
tJ^L       e        proceedings  in  the  action  were  then  stayed  by  a  Judge's 
order,  on  plaintiff's  consenting  that  if  the  costs  to  be 
taxed  on  the  rule  were  not  paid  within  seven  days,  de- 
fendant should  sign  judgment  of  nonsuit    On  taxing 
the  costs,  the  Master  allowed  the  defendant  the  costs  of 
the  trial ;  but  afterward  intimated  to  the  parties  that  he 
thought  his  taxation  wrong  in  that  respect,  and  directed 
them  to  attend  again,  that  his  error  might  be  corrected. 
Defendant's  attorney  refused  to  attend,  and  a  rule  was 
therefore  obtained  for  the  Master  to  review  his  tax- 
ation; against  which 

Topping  and  Hullock  Serjt  now  shewed  cause.  The 
rule  is  express  upon  the  subject  of  the  costs,  that  they 
are  to  abide  the  event.  Now  the  suit  has  terminated 
in  favour  of  the  defendant  by  the  plaintiff's  discontinu- 
ing, which  is  an  acknowledgment  by  him  that  he  ori- 
ginally had  no  cause  of  action;  and  whether  the  event 
was  produced  by  the  plaintiff's  own  act,  or  the  verdict 
of  a  jury,  is  immaterial.  An  executor  who  is  not 
generally  liable  to  costs,  is  so  upon  a  discontinuance, 
if  he  knew  that  he  had  no  cause  of  action. 

Batxjbt 


Samuel. 
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Batlet  J.  Hie  rule,  as  laid  down  in  Austen  v.  1818. 
Gibb$(a\  where  the  costs  are  directed  to  abide  the  — — 
events  is  this,  that  in  case  the  same  party  succeeds  again  qmntt 
on  a  second  trial,  he  shall  have  the  costs  of  both  trials: 
but  if  the  verdict  be  different  on  the  second  trial  from 
what  it  was  on  the  first,  the  party  succeeding  on  the 
second  trial  shall  only  have  the  costs  of  the  second  trial. 
This  case  must  be  decided  upon  the  same  principle. 
Discontinuance  is  a  mode  of  terminating  a  suit  by  the 
act  of  the  plaintiff  himself:  and  it  must  be  attended 
with  the  same  consequences  as  to  costs  as  if  the  event  of 
the  suit  had  been  determined  by  the  verdict  of  a  jury. 
Now  if  the  defendant  upon  a  second  trial  had  obtained 
a  verdict,  he  would  not  have  been  entitled  to  the  costs 
of  the  first  trial,  and  therefore  he  cannot  be  entitled  to 
them  in  the  event  which  has  happened. 

Rule  absolute. 

(*)  8  r.R.  619. 


Sowbbby  against  Woodroff.  mm* 

99  April  171)1. 

'T'INDAJL  had  obtained  a  rule  nisi  for  entering  up  in  entering  up 

judgment  on  an  old  warrant  of  attorney  under  Jan  Sd^^t 

special  circumstances ;  and  on  shewing  cause  against  jl^ySl1* 


cauac. 


Marryatt  objected,  that  the  affidavit  on  which  the 
rule  was  obtained,  was  entitled  in  the  cause,  and  con- 
tended that  it  ought  to  have  been  entitled  "  In  the 
matter  of,  &&"  as  in  the  case  of  applying  to  set  aside 
a  warrant  of  attorney  given  to  secure  an  annuity.  But 
Pp  2  The 
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'Sowiiit 

against 
WoooRorr. 


The  Court  on  referring  to  the  Master  (a),  held  it 
properly  entitled;  for  the  warrant  of  attorney  must  be 
taken  as  an  admission  of  a  suit  pending  in  the  Court, 
on  which  judgment  is  to  be  entered  up. 


(a)  The  Master  read  the  following  note :  —  Pooli  ▼.  RoVberds.  On 
motion  to  set  aside  an  annuity,  the  warrant  of  attorney  does  not  sane 

.  tion  the  affidavit  to  be  entitled  in  a  cause,  unless  judgment  has  been 
entered  up.    But  contra  ruled  in  MaxUy  v.  The  Marquis  of  Blandfotd* 

'  Michaelmas  term  i8i6\— For,  far  Curiam,  the  warrant  of  attorney  con- 

•  atitutes  a  cause  in  court  when  used. 


Ex  parte  Page,  a  Bankrupt 

QEORGE  PAGE,  against  whom  a  commission  of 
bankruptcy  dated  March  31st  had  issued,  was 
taken  into  custody,  and  committed  to  Newgate  on  the 
14th  April,  by  the  warrant  of  a  justice  of  the  peace 
under  5  G.2.  c.30.  5. 14.  The  warrant  was  as  follows: 
To  the  keeper  of  his  Majesty's  gaol  of  Newgate,  or 
his  deputy.  Middlesex  (to  wit);  receive  into  your 
custody,  the  body  of  George  Page,  herewith  sent  you, 
brought  before  me  R.  B.  Esq.,  one  of  his  Majesty's 
justices,  &c.  by  Daniel  Bishop,  and  charged  before  me 
the  said  justice,  upon  the  oath  of  George  Adams,  with 
being  the  same  identical  person  against  whom  a  com- 
mission of  bankruptcy  hath  been  awarded  and  issued, 

give  an  ac- 
count of  his  property :  Held  that  such  warrant  was  legal,  and  that  it  is  not  nrnrmij 
in  it  to  set  out  any  specific  question  in  such  case ;  for  this  is  a  refusal  to  answer  all 
possible  questions  Which  can  be  suggested.  Held  also,  that  after  the  issuing  of  the  writ  of 
habeas  corpus,  and  before  the  return  to  it,  the  commissioners  may,  if  necessary,  make  a 
fresh  warrant,  storing  more  fully  the  cause  tor  detaining  the  bankrupt  in  custody, and  that 
such  warrant  may  oy  words  of  reference  incorporate  the  formal  parts  of  the  first  warrant. 
Held  also,  that  it  both  warrants  are  defective  in  form,  the  Court  will,  if  a  substantial 
cause  of  commitment  appear,  re-commit  the  bankrupt  ex  officio.  Held  also,  that  a  com* 
mitment  by  a  justice  of  the  peace,  under  5  Cr.  X,  f  .30.  u  14.  of  the  bankrupt, "untitle skait 
be  discharged  by  dv<.  cwrsf  of  law"  is  bad 


Monday  % 
April  17th. 

Where  a  war- 
rant of  com- 
mitment by 
commissioners 
of  bankrupts, 
after  setting 
out  the  Issuing 
of  the  commis- 
sion, the  adju- 
dication of 
bankruptcy, 
&C  stated  as 
the  ground  of 
commitment, 
that  the  bank* 
rupt  being 
brought  before 
them,  and  they 
having  proposed 
to  administer 
an  oath  to  him, 
he  refused  to  be 
sworn,  or  to 
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as  appears  to  me  by  a  certificate  under  the  hands  and        1818. 
seals  of  JE.  C,  &c.,  the  major  part  of  the  commissioners       — —  M 

Ex  parte 

m  the  said  commission  named,  dated  April  13th,  him        Pa«b. 

therefore  safely  keep  in  your  said  custody,  until  he  shall 

be  discharged  by  due  course  of  law;  and  for  so  doing, 

&c.     On  the  18th  April,  he  was  brought  up  before 

the  commissioners  again  and  recommitted.     The  com-: 

missioners  in  their  warrant,  after  setting  out  the  issuing 

of  the  commission,  and  adjudication  of  Page  as  a  bank-r 

rapt,  and  the  notices,  (which  were  all  regular,)  proceeded 

to  state  as  the  ground  of  the  commitment,  as  follows  5 

"  And  whereas   the  said  George  Page  was  brought 

"  before  us  this  day  to  be  examined,  touching  and 

"  concerning  his  estate  and  effects.     And  we  having 

"  proposed  to  administer  an  oath  to  the  said  George 

"  Page,  he  refused  to  be  sworn  or  give  an  account  of 

"  his  property.    These  are  therefore  to  require,  &c." 

proceeding  in  the  usual  form,  and  committing  him 

until  he  should  submit  and  full  answer  make  to  the 

satisfaction  of  the  commissioners,  to  all  the  questions  so 

put  to  him  as  ({foresaid* 

Marryatt,  on  the  22d  April,  obtained  a  writ  of 
habeas  corpus  to  bring  up  the  bankrupt  for  the  pur- 
pose of  being  discharged,  on  the  ground  that  both 
these  warrants  were  illegal.  After  the  issuing  of  the 
writ,  and  before  the  bankrupt  was  brought  up,  the 
commissioners  made  another  warrant  of  detainer,  which 
was  as  follows:  24th  April  18 10,  Whereas  we,  whosfe 
names  are  hereunto'  subscribed,  being  the  major  part  , 

of  the  commissioners,  named  and  authorized  in  and  by 
a  commission  of  bankruptcy  awarded  and  issued  forth 
against  George  Page  of  Cranbourne-strett  in  the  county 
of  Middlesex,  sitk-mdrcer,  dealer,  and  chapman,  dated 
at  Westminster  the  31st  day  of  Mare h  last  past,  tuning 
Pp  3  met 
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1818.  met  the  day  and  the  year  and  at  the  place  above : 
— —  tioned,  for  the  purpose  of  examining  the  said  George 
Pagi.'  Page,  relative  to  the  disclosure  of  his  estate;  and  the 
said  George  Page  being  brought  before  ns  by  William 
Erasmus  Hardy,  clerk  of  the  papers  or  deputy  keeper 
of  his  Majesty's  prison  of  Newgate,  to  which  prison  the 
said  George  Page  had  been  committed,  by  a  warrant 
under  the  hands  and  seals  of  E.  C,  &c  being  the 
major  part  of  the  commissioners  named  in  the  said 
commission,  for  refusing  to  be  sworn  or  to  give  any 
account  of  his  property.  And  the  following  questions 
being  now  put  to  the  said  George  Page,  to  which  he 
gave  the  answer  following;  that  is  to  say,  Question, 
Will  you  now  submit  to  be  sworn  and  examined 
by  us,  touching  the  disclosure  of  your  estate,  and 
particularly  will  you  tell  us  where  is*the  sum  of  1600/., 
which  it  has  been  stated  upon  oath  before  us  you  bad 
lately  received  from  the  sale  of  your  stock  in  trade.  An* 
swer,  I  can  only  give  you  the  same  reasons  at  present  I 
before  gave  you,  that  until  the  action  at  law  is  decided,  I 
cannot  And  the  said  George  Page  refused  to  be 
sworn  or  examined  by  us  touching  the  disclosure  of 
his  estate;  we  do  therefore,  &c. 

Marryatt  and  Andrews,  for  the  bankrupt.  There 
are  three  warrants  under  which  this  bankrupt  is  com- 
mitted, all  of  which  are  defective.  The  first,  that  of 
the  magistrate  is  bad,  because  the  commitment  is  stated 
to  be  till  he  is  discharged  by  due  course  of  law,  which 
is  clearly  wrong,  for  it  ought  to  have  been  "  till  he 
shall  be  removed  by  order  of  the  said  commissioner!, 
or  the  nuyor  part  of  them,  by  warrant  under  their 
hands  and  seals,"  according  to  the  express  words  and 
directions  of  5  G.  a.  c  30.  s.  14*  by  which  this  power 

of 
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of  committal  is  given.  As  to  the  second  warrant,  that 
is  also  defective,  because  no  question  is  stated  on  the 
face  of  the  commitment,  as  is  required  by  the  seven- 
teenth section.  The  third  warrant  is  wholly  out  of  the 
case,  for  it  is  issued  after  the  writ  of  habeas  corpus; 
and  the  question  for  the  consideration  of  the  Court  is, 
whether  the  party  was  lawfully  detained  at  the  time  of 
applying  for  the  writ  If  he  was  not,  he  is  entitled  to 
be  discharged.  But  this  commitment,  if  referred  to, 
will  be  found  defective  also.  For  all  commitments 
must  set  forth  the  issuing  of  the  commission,  &c*  that 
it  may  appear  that  the  commissioners  had  authority  to 
proceed.  But  there  is  no  such  statement  in  this  warrant 
It  may  be  said  that  it  refers  to  the  former  warrant,  in 
which  these  proceedings  do  appear,  but  one  good  com* 
mitment  cannot  be  made  up  of  two,  which  are  each 
defective,  and  the  Court  cannot  pick  out  a  part  from 
one,  and  a  part  from  another;  each  must  in  itself  con- 
tain a  complete  ground  of  detention :  and  the  Court 
cannot  now  make  a  good  commitment,  even  though 
they  may  see  just  ground  for  detention,  for  the  eighteenth 
section,  which  gives  them  that  power,  does  so  only  in 
cases  where  the  objections  are  formal ;  but  here  they  are 
substantial,  and  go  to  the  whole  cause  of  the  detention* 
The  bankrupt  is  therefore  entitled  to  be  discharged.—- 
CoombJt  case,  (a) 

Scarlett  &nd  Ckitty,  contriL  It  is  not  necessary  to 
argue  that  the  warrant  of  the  magistrate  in  this  case  i* 
legal,  because  if  either  of  the  warrants  by  the  commis- 
sioners be  valid,  it  will  be  sufficient  The  first  warrant 
may  be  considered  as  a  warrant  under  the  authority  of 
i  Jac.  i.  c.  15*  or  under  that  act  coupled  with  5G.2. 
c.  30.    The  first  of  these  two  acts,  sect  7.,  gives  to  the 

Pp  4  commit- 


1818. 


Ex  parte 
Page. 
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181&  commissioner*  power  to  examine  the  bankrupt  upon 
oath,  and  sect.  8.  states,  that  if  he  shall  refine  to  be 
examined,  or  to  answer  fully  to  every  interrogatory, 
the  commissioners  may  commit  him.  The  case  of  Bat 
v.  Nathan  (a)9  which  was  determined  in  Mich.  4  G. 2., 
decided  that  those  interrogatories  mast  be  in  writing. 
In  the  following  year  the  statute  5  G.  2.  was  pined, 
which  gave  the  commissioners  the  power  of  wammmy 
by  word  of  mouth.  Taking,  therefore,  the  two  statutes 
together,  the  bankrupt  may  be  committed  for  refusing 
to  be  examined,  though  no  questions  have  been  put  to 
him  in  writing.  The  second  warrant  is  therefore  good. 
There  the  refusal  stated  is  general,  and  in  unqualified 
terms :  he  refused  to  be  sworn  or  give  an  account  of 
his  property.  The  third  warrant  is  however  free  from 
this  objection,  for  there  the  question  and  answer  are  set 
out  It  is  said,  that  this  warrant  cannot  be  relied  upon, 
having  been  issued  subsequently  to  the  writ  of  habeas 
corpus.  But  this  may  be  done,  and  was  done  in  the 
case  of  Bexi.  James  Gordon,  Mick,  term  1777.  (b)    It 

(*)  %Str.  88a 

\b)  Scarlett  read  to  the  Court  the  following  note,  furnished  to  him 
by  Mr.  Dealt! j. 

Michaelmas  Term,  1777. 

James  Gordon,  being  committed  to  New  Prison,  ClerienweO,  till 
the  next  General  Sessions,  for  assaulting  a  custom-house  oncer's  is- 
aistant  in  execution  of  his  duty. 

Motion  for  a  habeas  corpus,  because  the  statute  13  &  14  Car.  s. «. it. 
directs  that  such  offender  shall  be  committed,  without  bail,  tiU  the 
next  Quarter  Sessions. 

Writ  of  habeat  corpus  granted  by  the  Court. 

Afterwards,  the  defendant  being  brought  up,  the  keeper  of  New 
Prison  returned  the  warrant  of  commitment,  which  appeared  to  be  to : 
the  General  Sessions ;  but  he  also  returned  a  warrant  of  detainer  for 
the  same  offence,  issued  the  day  before  he  was  brought  up,  by  the 
«ame  justice,  which  was  till  the  next  Quarter  Sessions.** 

The  defendant  therefore  was  remanded  without  opposition,  the 
warrant  of  detainer  being  strictly  regular. 

is 
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is  also  contended  that  this  warrant  is  itself  defective  in  1818. 
not  setting  out  the  issuing  of  the  commission,  &c. ;  but 
it  refers  most  distinctly  to  the  former  warrant,  and  there-  P*e** 
fore  virtually  incorporates  it;  and  the  former  warrant 
does  contain  all  these  formal  requisites.  Even  supposing 
however  that  all  these  warrants  are  bad,  still  by  the 
1 8th  section  of  5  6. 2.  c.  30.  the  Court  may  itself  make 
a  fresh  commitment,  if  it  appear,  as  it  does  in  this  case, 
that  there  is  substantial  ground  for  detaining  the  bank- 
rupt in  custody. 

Lord  Ellenborouoh  C.  J.    The  5  6. a.  e.  30.  $.  16. 
enacts,  that  in  case  any  bankrupt  shall  refuse  to  answer, 
or  shall  not  fully  answer  to  the  satisfaction  of  the  com- 
missioners, or  the  major  part  of  them,  all  lawful  ques-< 
dons  put  to  him  by  them,  as  well  by  word  of  mouth  as 
by  interrogatories  in  writing,  he  may  be  committed  till 
he  shall  submit.     Now  here  the  bankrupt  has  refused 
to  be  sworn,  or  give  an  account  of  his  property :  must 
not,  therefore,  that  be  considered  as  a  refusal  to  answer 
all  the  questions  which  the  imagination  of  man  could 
suggest,  and  as  including  a  particular  refusal  to  answer 
all  lawful  questions  which  the  commissioners  might  put 
to  him?  If  that  be  so,  the  first  warrant  of  the  commis- 
sioners would  be  good.   But  I  think  also  thpt  tl\e  second 
warrant  of  the  commissioners  is  sufficient ;  for  being 
made  by  the  same  persons,  and  directed  to  the  same 
gaoler,  and  containing  words  distinctly  referring  to  the; 
first  warrant,  it  virtually  incorporates  that  warrant: 
then,  if  so,  there  is  a  recital  of  the  jurisdiction  of  the 
commissioners,  and  a  question  and  answer  stated  on  the 
face  of  the  commitment,  and  a  commitment  by  the  com* 
missioners  became  that  answer  is  unsatisfactory.    That 
t  there- 
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1818.  therefore  is  quite  sufficient  But  if  both  tbeae  warrants 
— —  were  bad,  the  Qourt  might,  under  the  18th  section* 
'pao"*  commit  de  novo.  For  the  objection  is  merely  formal; 
for  there  is  first  an  absolute  refusal  to  be  sworn  stated, 
and  at  the  conclusion  the  bankrupt  ia  *>™?'nittfii 
until  he  shall  submit  himself,  and  full  answer  make  to 
the  questions  so  put  to  him  as  aforesaid,  nqt  questions 
haying  been  previously  set  out  That  is,  therefore*  a 
mere  defect  in  form.  And  upon  the  whole  face  of  these 
proceedings  it  clearly  appears  that  there  is  substantial 
ground  for  detaining  him  in  custody.  He  must  there- 
fore be  remanded. 


Bayley  J.  The  bankrupt  in  this  case  states*  as  his 
reason  for  refusing  to  be  sworn,  that  he  had  commenced 
an  action  for  the  purpose  of  disputing  the  validity  of 
his  commission ;  but  that  is  not  a  good  gronnd  for  snob 
refusal,  though  it  perhaps  might  supply  a  reason  for  am 
application  to  the  Chancellor.  Then  the  only  question 
is,  whether  these  warrants  are  sufficient  The  ground 
of  setting  out  the  cause  of  committal  in  the  warrant  k, 
that  the  party  may  know  for  what  he  is  committed. 
But  here  he  does  know  it;  for  he  must  be  sworn  before 
ha  is  examined,  and  it  is  stated  he  refused  to  be  sworn. 
Now  is  not  that  tantamount  to  a  refusal  to  answer  afl 
lawful  questions;  for  how  can  it  be  necessary  to  pet 
questions  to  a  man  who  can  only  answer  them  on  oatk, 
and  who  refuses  to  be  sworn.  But  I  think  also  that  if 
there  be  any  defect,  it  is  a  defect  in  form;  for  from  the 
first  warrant  of  the  commissioners  it  does  appear  that 
there  is  a  substantial  ground  for  a  commitment;  and  if 
there  be  any  defect  in  form,  the  Court  may  commit 
him  de  novo  under  sect.  18.  As  where  a  man  is  com- 
mitted 
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mitted  for  felony,  and  on  being  brought  up  by  a  habeas        1818. 
oorpus  the  warrant  appears  defective,  the  Court  will,        — 
if  there  appears  on  the  depositions  a  substantial  charge,         Pa«i. 
re-commit  him,  notwithstanding  such  defect.    In  this 
case,  therefore,  the  bankrupt  cannot  be  discharged. 

Abbott  J.  concurred,  (a) 

The  Bankrupt  was  remanded. 

(*)  Bolrwf  d  J.  was  in  the  ball  court. 


Smith  and  Another,  Assignees  of  Kirkpatrick, 
a  Bankrupt,  against  Plummer  and  Others. 

ASSUMPSIT  by  the  plaintiffs,  as  assignees  of  John  The  muter  of 
Kirkpatrick,  a  bankrupt,  to  recover  from  the  do-  a  lien  on  the 
tendant*  the  sum  of  620/.  13*.  yd*  for  freight  and  pier*  rogUorfor 
agt  for  goods  from  Saint  Christopher's  to  London.  The  Jj^JII^. 
defendants  pleaded  the  general  issue,  with  a  notice  of  ^intd^^ 
set-off  for  money  lent  and  advanced  to,  and  paid,  laid  the  voyage,  or 

*  rrt .  for  the  pre* 

out,  and  expended  for  the  plaintiffs.     The  cause  came  mfamspaid  by 
«n  to  be  tried  before  Lord  Ellenborough  at  Guildhall,   the  purpose  of 
at  the  first  sittings  in  Easter  term  1817,  when  a  verdict  £^Tb* tfcc 
was  found  for  the  plaintiffs  for  620L  13s.  yd.  subject  to 
the  following  case : 

The  plaintiffs  are  the  assignees  of  John  Kirkpatrick>* 
bankrupt,  under  a  commission  of  bankruptcy  dated  the 
15th  of  June  181 1.  The  act  of  bankruptcy  was  ooafr- 
mitted  on  the  20th  June  181 1,  the  usual  notice  inserted 
in  the  Gazette  on  6th  July  i8ii,  and  the  assignment  to 
the  phuntiflft  duty  executed  on  the  6th  of  August  zBiu 
The  said  John  Kirkpatrkk  before  his  bankruptcy  was 
sole  owner  of  the  brig  Album,  Mm  latik  snaster, 

which 
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1313.'        which  arrived  in  Saint  Christophers  in  the  month  of 

June  1811,  and  there  received  on  board  a  cargo  ofr 

against  sugar  and  rum  by  the  means  and  agency  of  William 
Limner  Thompson  0f  tbat  island,  part  of  which  cargo  consisted 
of  30  hogsheads  and  one  tierce  of  sugar,  and  104  pun-r 
cheons  of  rum,  was  consigned  to  the  said  defendants  in 
London  by  the  said  William  Thompson,  by  bills  of  lading 
dated  one  on  the  24th  and  the  other  on  the  26th  June 
1 8 1 1,  in  the  customary  form,  the  freight  and  pierage  of 
which,  at  the  rate  therein  specified,  amounted  to 
6ioL  135.  7<2.  The  Albion  sailed  from  St.  Christopher's 
26th  June  1 8 1 1,  and  arrived  in  London  on  or  about 
the  26th  day  of  August  181 1,  with  the  said  goods  on 
board,  and  was  reported  on  that  day  at  the  custom- 
-  house  by  the  plaintiff's  agents,  and  the  goods  ware- 
housed  at  the  West  India  Docks.  The  master  when  at 
St.  Christopher's  drew  several  bills  of  exchange  for  his. 
disbursements  on  account  of  the  said  brig,  and  the  pro-, 
miums  paid  to  Thompson  for  procuring  his  cargo,  upoa 
the  said  John  Kirkpatrick  as  owner  thereof,  payable  to 
the  said  William  Thompson  or  order,  and  amounting 
altogether  to  the  sum  of  526J.  145.  $a\;  and  which  bills 
,  of  exchange  were  duly  presented  for  acceptance  and 
payment,  and  were  refused  acceptance  and  payment  by 
the  said  John  Kirkpatrick,  and  have  been  since  returned 
to  the  said  William  Thompson  as  indorser  thereof  under 
protest  and  have  been  paid  by  him,  and  of  which  duq 
notice  was  given  to  Little,  On  the  brig's  arrival  iq 
London  the  master,  in  consequence  of  the  refusal  of  the 
plaintiffs  to  pay  his  wages,  which  at  the  time  of  the 
bankruptcy  of  Kirkpatrick  amounted  to  260L  and  still 
amounts  to  that  sum,  or  accept  the  bills  drawn  by  him, 
or  indemnify  him' against  the  same,  refused  to  deliver 
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up  the  bills  or  lading  to  the  plaintiffs,  and  directed  the  181 8. 
West  India  Dock  Company  to  detain  the  cargo,  which  » 
.was  accordingly  done,  until  the  29th  October  and  <^£* 
9th  of  November  181 1,  when  the  goods  consigned  to 
the  defendants  were  delivered  to  the  defendants,  in 
consequence  of  the  master  taking  off  the  stop  on  the 
goods  at  the  said  docks.  Upon  the  arrival  of  the  ship 
in  the  river  Thames,  viz.  on  the  29th  August  181 1,  the 
master  applied  to  the  defendants  as  the  consignees  of 
the  said  goods,  for  an  advance  to  enable  him  to  defray 
the  current  cxpences  of  the  said  vessel,  and  the  de- 
fendants did  accordingly  on  that  day  advance  to  him 
the  sum  of  150/.  for  that  purpose.  On  the  3d  of 
September,  the  plaintiffs  gave  notice  by  their  agents  to 
the  defendants,  not  to  pay  the  freight  due  on  the  con- 
signment to  them,  to  Little  the  master ;  to  which  the 
defendants  answered,  that  they  were  authorized  by  Little 
.to  receive  the  freight  from  the  consignees,  being  princi- 
pally due  from  themselves,  and  that,  when  received,  they 
should  hold  it  agreeable  to  his  instructions,  and  pay  it 
over  to  any  one  empowered  by  him  to  receive  it,  after  de- 
ducting the  1 50/.  advanced  by  them.  On  the  29th  Octo- 
ber, tfie  plaintiffs  by  their  agents  gave  a  further  notice  to 
the  defendants,  that  they,  as  assignees  of  Kirkpatrick, 
should  hold  them  responsible  for  any  money  they  had 
paid  or  should  pay  to  Little  on  account  of  the  freight, 
and  on  the  5th  November,  a  more  formal  notice  to  the 
same  effect  signed  by  the  plaintiffs  themselves, ,  was 
served  upon  the  defendants.  At  the  time  of  these 
transactions  the  plaintiffs  and  the  bankrupt  resided  at 
^Liverpool.  Little  is  since  dead,,  and  neither  he  nor  his 
personal  representatives  have  taken  up  the  bills.  The 
defendants  claim  to  retain  150/.,- part  of  the  amount  of 
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the  freight,  &c  to  satisfy  the  advance  made  fay  diem  to 
Little*  the  master,  end  the  residue  on  the  ground  diet 
the  master  had  a  lien  thereon  for  his  wages,  and  the 
amount  of  the  said  bills  of  exchange  so  drawn  by  him, 
and  that  he  authorized  them  not  to  pay  oyer  such  re- 
sidue to  the  said  plaintiffs. 

The  question  for  the  opinion  of  the  Court  is,  whe- 
ther the  plaintiffs  are  entitled  to  recover  the  whole  or 
any  part  of  the  said  sum  of  620/.  135;  yd.  If  they  are 
entitled  to  recover  the  whole,  then  a  verdict  is  to  be 
entered  for  that  sum;  if  the  defendants  are  entitled  to 
deduct  a  set-off  die  sum  of  150J.  advance  by  them, 
then  a  verdict  is  to  be  entered  for  the  plaintiffs  for 
470/.  13*.  i<L ;  and  if  the  plaintiff*  are  not  entitled  to 
recover  any  part,  then  a  nonsuit  to  be  entered. 


Parte,  for  the  plaintiffs.  There  are  two  points  in 
this  case;  1st,  That  the  master  has  no  lien  on  the 
freight  for  his  wages  and  disbursements;  and,  adly, 
That  the  defendants  are  not  entitled  to  set  off  against 
the  claim  of  the  plaintiffs  the  sum  of  X50JL,  paid  by 
them  to  the  master  on  the  29th  August.  The  first  case 
upon  this  subject  is  Wilkins  v.  Carmchael  (a),  by  which 
it  was  decided  that  the  captain  of  a  vessel  had  no  lien 
on  the  ship  for  wages,  or  for  stores  furnished,  and  re* 
pairs  done  at  his  expence,  in  England.  And  this  was 
decided  on  the  ground  that  the  law  always  considered 
the  captain  as  contracting  personally  with  the  owner. 
In  Hussey  v.  Christie  and  Oihen{b\  it  was  laid  down 
that  the  master  had  no  lien  on  the  ship  for  money  ex- 
pended or  debts  incurred  by  him  for  repairs  done 


(«)  D-gL  iox. 


(b)  0X01,4**. 
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during  the  voyage.    TTmt  case  came  from  the  Court  of       1818. 
Chancery,  and  was  argued  on  ihe  ground  that  as  the      — 
master  had  a  right  to  hypothecate  the  ship  the  lien        ogtdmt 
ought  to  be  allowed  ;*  but  Lord  EUenborough  C.  J.  said, 
that  though  by  such  hypothecation  he  might  give  to 
others  a  lien,  it  did  not  follow  that  he  had  one  himself. 
The  case  is  plain  on  principle;  for  the  master  is  only 
the  servant  of  the  owners,  and  cannot  therefore  be  en- 
tided  to  the  possession  as  against  them  so  as  to  give 
him  a  lien.    The  case  of  a  lien  at  common  law  is  where 
the  party  being  compelled  to  do  that  by  which  the  debt 
arises,    has  for  his  security  this  right  given  to  him. 
The  lien  of  the  factor  depends  on  the  custom  of  the 
trade.    This  falls  within  neither  of  these  two ;  for  the 
master  is  not  compelled  to  expend  the  money  or  incur 
the  debt;  and  there  is  no  custom  authorizing  the  lien. 
There  is  no  authority  which  can  be  cited  on  the  other 
side,  except  one  nisi  prius  case  of  White  v.  Baring  (c), 
and  that  was  previous  to  Hnssey  v.  Christie.    Then  if 
there  be  no  lien  on  the  ship  or  cargo,  how  can  there  be 
one  on  the  freight?    The  master's  authority  to  receive 
the  freight,  is  not  irrevocable,  not  being  coupled  with 
an  interest.    And  if  this  claim  were  allowed,  it  might 
be  productive  of  great  inconvenience,  for  on  a  fresh 
master  being  appointed,  the  former  one  might  refuse, 
on  account  of  some  claim  like  this,  to  deliver  up  the 
ship  to  the  owners.    As  to  the  second  point,  the  case 
does  not  state  that  this  sum  of  150/.  advanced,  was 
applied  for  the  purposes  of  the  ship,  so  that  the  owners 
are  not  liable  for  it    Nor  can  it  be  considered  as  a  part 
payment  of  the  freight;  for  at  the  time  it  was  ad- 
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1818.  vanced  the  freight  was  not  doe.  It  must  therefore 
merely  be  considered  as  an  advance  by  the  defendants  to 
the  master.  Now  the  ship  being  in  England,  the  master 
Plummc**  might  have  applied  to  the  owners  themselves.  It  is 
not  even  stated,  that  this  money  was  necessary  for  the 
ship's  disbursements,  and  for  any  thing  that  appears,  it 
might  have  been  advanced  to  the  master  to  pay  his 
own  wages.  Besides  he  had  no  authority  to  bind  the 
assignees  without  their  assent,  and  there  they  have  not 
assented  to  this  advance. 

Richardson,  contra.  The  bankruptcy  can  in  this  case 
make  no  difference.  It  took  place  20th  June  181 1,  at 
which  time  the  vessel  was  at  Jamaica,  and  the  bilk  of 
lading  are  dated  on  the  24th  June,  and  are  subsequent 
to  the  bankruptcy.  The  assignees  therefore  who  claim 
(he  benefit  of  the  master's  services  in  bringing  home 
the  ship,  are  not  at  liberty  to  say,  that  the  bankruptcy 
places  them  in  a  better  situation  than  the  owner  would 
have  been.  The  master  it  must  be  allowed  has  no 
lien  on  the  ship.  But  there  has  yet  been  no  decision 
as  to  freight,  and  that  case  is  distinguishable  from  the 
case  of  the  ship.  He  is  as  to  the  ship  merely  the  servant 
of  the  owners,  and  though  he  has  a  right  to  the  possession 
of  the  ship  as  against  others,  has  no  right  as  against 
them.  But  as  to  the  freight  it  is  different;  for  he 
it  is  who  enters  into  the  contract  for  it,  and  it  is  not 
the  ship  alone  which  earns  the  freight,  but  the  ship  and 
the  labour  of  the  master  jointly.  The  contract  being 
therefore  made  by  him,  and  the  labour  performed,  and  the 
sailors  hired  by  him,  and  he  having  a  right  to  maintain 
an  action  for  the  freight,  are  circumstances  which  mate- 
rially distinguish  this  case  from  those  cited.     Here  he 

has 
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has  expended  his  own  money  for  the  necessary  repairs  of        1818. 

the  ship,  and  paid  a  premium  for  obtaining  this  cargo. 

The  owners  therefore  who  claim  the  benefit,   ought         against 

.  Plummkr. 

also   to  take   the   burthen.     The  justice  of  the  case  is 

clearly   in   favour   of  allowing   the  lien.     As   to   the 

second  point,  the  150/.  must  be  considered  as  a  part 

payment  of  the  freight,  and  being  paid  before  notice 

from  the  owners,  is  a  valid  payment.     The  defendants 

were  the  consignees  of  the  cargo,  and  being  applied  to 

by  the  master  in  that  character,  they  paid  this  sum  of 

money  to  him.     This  was  on  the  29th  August,  and  no 

notice  was  given  to  them  till  September  3d.     They  are 

therefore  at  all  events  entitled  to  the  benefit  of  this 

payment,  in  reduction  of  the  plaintiff's  demand,  even 

supposing  the  opinion  of  the  Court  to  be  against  them 

on  the  first  point 

Parke,  in  reply,  was  stopped  by  the  Court. 

Lord  Ellenborough  C.  J.  The  owner  has  undoubt- 
edly the  primary  right  to  receive  the  freight,  and  to  sue 
the  consignees  of  the  goods  for  it :  and  whether  the 
master  has  any  right  to  receive  the  freight  from  them  as 
against  his  owners  will  depend  upon  the  question  whether 
he  has  any  lien  upon  the  freight.  In  the  first  place,  he 
has  no  lien  on  the  ship  for  his  wages;  then  as  to  the 
advances  made  abroad,  they  may  indeed  constitute  a 
debt  due  to  him  from  the  owners,  but  he  has  no  lieu 
for  them.  The  case  of  WiUcins  and  Others  v.  Carmi- 
chael  (a)  decided  that  a  captain  of  a  ship  has  no  lien  on 
the  ship  for  wages,  stores,  or  repairs  done  in  England : 
and  Hussey  v.  Christie  and  Others  (b)  decides  that  he 

(«)  DrntgL  xoi.  (6)  9  East,  4»6. 
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181 8.  has  none  for  money  expended  or  debts  incurred  by  him 
— -"  for  repairs  on  the  voyage.  Then  if  he  has  no  lien  on 
sgaUtt  the  ship,  as  appears  from  these  cases,  he  can  have  none 
upon  the  freight,  as  the  lien  on  the  freight  is  consequen- 
tial to  the  lien  upon  the  ship :  and  here  there  is  die 
additional  circumstance,  that  it  is  not  proved  that  these 
advances  abroad  were  made  for  the  current  expences  of 
the  ship.  There  is  therefore  in  this  case  no  pretence  for 
the  lien  on  the  part  of  the  master,  through  whom  the 
defendant  sets  up  this  claim.  The  plaintiff  therefore  is 
entitled  to  recover.  n 

Batlet  J.  I  am  of  the  same  opinion,  The  master 
is  the  servant  of  the  owners,  and  it  is  in  his  power,  in 
order  to  protect  himself  against  any  loss  from  non-pay- 
ment of  wages,  or  for  advances,  &c.  made  by  him 
abroad,  to  make  a  specific  bargain  with  them,  and 
require  security  for  its  performance.  Liens  only  exist 
three  ways;  either  by  express  contract,  by  usage  of 
trade,  or  where  there  is  some  legal  relation  between 
the  parties.  In  this  case  there  is  no  express  contract, 
nor  any  usage  of  trade,  and  the  terra  legal  relation 
applies  only  to  those  persons  on  whom  the  law  throws 
an  obligation  to  do  particular  acts,  and  in  return  for 
which,  to  secure  payment,  it  gives  them  a  lien ;  as,  for 
instance,  an  innkeeper,  carrier,  and  tailor.  It  has  been 
decided  that  the  master  has  no  lien  on  the  ship,  either 
for  repairs,  wages,  or  advances.  If,  therefore,  he  has 
none  on  the  ship,  he  can  have  none  on  the  cargo;  for 
they  must  stand  on  the  same  footing ;  and  if  any  hard- 
ship arise  to  the  master  from  this,  it  is  owing  to  his 
having  made  an  imperfect  bargain  with  his  owners. 
Then  as  to  the  150/.,  it  is  said  that  it  is  at  all  events 
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pnd  to  the  master  in  his  character  of  master,  and  by  1818. 
the  consignee,  and  as  part  of  the  freight  It  is  paid  to  ~— 
him  in  that  character,  and  by  the  consignee;  but  it  is  gainst 
not  pud  to  him  as  part  of  the  freight.  For  these  rea- 
sons, it  seeitis  to  me  that  the  plaintiff  is  entitled  to  re- 
cover for  the  whole  sum. 

Abbott  J.     I  am  also  of  opinion,  on  both  grounds, 
that  the  plaintiff  is  entitled  to  recover.     It  has  been 
already  decided  that  the  master  has  no  lien  on  the  ship 
for  wages  or  other  disbursements,  and  he  has  no  right  to 
sue  for  these  against  the  ship  in  the  Admiralty.    These 
decisions  seem  to  lead  to  the  conclusion  that  he  has  no 
lien  on  the  freight ;  for  the  right  to  receive  the  earn- 
ings of  the  ship  must  follow  the  right  to  the  ship  itself. 
As  to  the  second  point,  it  is  said  that  the  advance  of 
the  150/.  to  the  master  was  made  to  enable  him  to 
defray  the  current  expences  of  the  vessel ;  but  it  is  not 
stated  that  these  current  expences  were  actually  paid 
by  him,  and,  for  any  thing  that  appears,  the  owners 
might  have  furnished  him  with  money  for  that  purpose. 
It  is  not  necessary  to  say  what  the  law  would  be  if  the 
money  had  been  advanced  abroad,  and  had  been  actu- 
ally applied  to  the  expences  of  the  ship:  for  this  takes 
place  after  the  arrival  of  the  ship  in  the  river  Thames? 
and  it  is  quite  sufficient  for  the  decision  of  the  present 
case  to  say,  that  an  advance  of  money  to  enable  the 
master  to  defray  the  current  expences  in  England,  can- 
not be  considered  as  a  part  payment  of  freight  to  the 
owners  by  the  consignees. 

Holroyd  J.     I  am  of  the  same  opinion,  that  the 

master  has  no  lien  on  the  cargo,  on  the  freight,  or  on 
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the  ship.  The  cases  which  have  been  cited  expressly 
decide  that  lie  has  no  lien  on  the  body  of  the  ship  in 
respect  of  wages,  or  money  expended  for  stores  or  re- 
pairs, and  the  lien  en  the  freight  must  stand  upon 
the  same  ground.  Then  as  to  the  150/.,  I  think  that 
cannot  be  considered  as  a  part  payment  of  the  freight, 
but  as  a  loan  to  the  master  by  the  consignees. 

Judgment  for  the  Plaintiff. 


Taesday, 
April  «8th. 

Upon  a  core- 
nant  to  repair 
and  keep  in 
rrpair  drri'ig 
the  continu- 
ance of  tie 
rcrm,  an  ;ction 
may  be  main- 
tained for 
breaches  com- 
mitted be  tore 
the  term  has 
expired. 


Luxmore  against  Robson  and  Another. 

T)ECLARATION  in  covenant  by  the  assignee  of 
the  lessor,  against  the  assignee  of  the  lessee,  upon 
a  lease,  the  term  in  which  had  not  expired.  The 
breach  assigned  was  upon  the  following  covenant  to 
repair :  "  that  the  lessee  should  and  would  well  and 
sufficiently  repair,  and  keep  in  proper  repair,  all  and 
singular  the  buildings,  walls,  fences,  and  hedges  there- 
on standing  and  being,  or  (hereafter  to  be  erected  and 
made  in  and  upon  the  said  thereby  demised  premises, 
or  any  part  thereof,  during  the  continuance  of  the 
term."  To  this  declaration  there  was  a  general  de- 
murrer.    And  now 


Moore,  in  support  of  the  demurrer.  The  covenant 
to  keep  in  repair  will  be  satisfied  by  the  lessee's  putting 
the  premises  into  repair  at  any  time  during  the  con- 
tinuance of  the  term.  No  right  of  action,  therefore, 
vests  in  the  lessor  or  his  assignees  before  the  term  has 
expired.     In  Matrix  case  (a),  the  following  position  is 


(«)  j  Coke, «. 
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laid  down,  "  A  man  leases  a  manor  for  years,  and  the        1818. 
lessee  covenants  to  keep  the  houses  of  the  manor,  and        — 

I.UXMORR 

as  much  as  was  in  the  manor,  in  as  good  plight  as  he  against 
found  them, during  the  term :  the  lessee  committed  waste 
in  the  houses,  and  in  cutting  of  oaks ;  the  lessor  brought 
an  action  of  covenant,  before  the  end  of  the  term,  for 
the  oaks,  because,  for  them,  it  was  impossible  that  the 
covenant  should  be  performed :  otherwise  is  it  of  the 
houses;  and  therewith  agree.  F.N.B.  145.  k.  &  12 
(13)  E.  3.  tit.  Covenant,  2." 

Lord  Ellenborough  C.  J.  The  common  sense,  the 
practice,  and  the  general  convenience  of  mankind,  re- 
quire that  a  construction  different  from  that  in  the  case 
cited  should  be  adopted.  By  the  terms  of  the  covenant 
the  lessee  is  bound  to  keep  the  premises  in  repair;  then 
to  keep  them  in  repair  he  must  have  them  in  repair  at 
all  times  during  the  term  ;  and  if  they  are  at  any  time 
out  of  repair,  he  is  guilty  of  a  breach  of  covenant, 
which  is  the  proper  subject  of  an  action. 

Bayley  J.  Neither  common  sense  nor  any  prin- 
ciple of  law  will  lead  to  the  conclusion  which  the  passage 
cited  from  the  5  Rep.  would  seem  to  warrant.  I  there* 
fore  think,  there  must  be  judgment  for  the  plaintiff. 

Abbott  and  Holroyd  Js.  concurred. 

Judgment  for  the  Plaintiff* 

Manning,  who  was  to  have  argued  in  support  ot  the 

declaration,  stated,  that  on  referring  to   the  case  in 

F.  N.  B.9  cited  as  an  authority  for  the  position  laid 

down  in  Mairi%  case,   it  appeared  that  no  judgment 

Q  q  3  what 
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818. 


LUXMO&E 

against 
Rob  ion. 


whatever  had  been  pronounced ;  and,  therefore,  what 
was  said  by  the  Court  could  be  considered  as  no  more 
than  an  obiter  dictum;  and  that  in  2 RolLBep.  $47* 
Doderidge  J.  denied  the  case  to  be  law. 


Friday, 
May  ist. 

Thc8&9^.3. 
c.  1 1.  5.  7-  ap- 
plies Co  writs 
of  error,  and 
therefore  a 
vrrit  of  error 
does  not  abate 
by  the  death 
of  one  of  seve- 
ral plaintiffs  in 
error. 


Clarke  against  Rippon  and  Another. 

A  SSUMPSIT  upon  a  promissory  note  dated  24th 
June  1 8 15,  whereby  defendant  promised  twelve 
months  after  date  to  pay  to  plaintiff  the  sum  of 
278/.  us.  6d.  The  action  was  commenced  in  Hilary 
1817,  and  the  plaintiff  in  Trinity  term  following,  ob- 
tained judgment;  on  which  a  writ  of  error  was  brought 
by  the  defendants  returnable  in  the  Exchequer  chamber, 
which  was  regularly  proceeded  with,  and  the  transcript 
was  carried  over  into  the  Exchequer  chamber.  In  Oc- 
tober 18 17,  and  before  the  assignment  of  errors,  one  of 
the  plaintiffs  in  error  died. 


Manning,  for  the  defendant  in  error,  obtained  a  rule 
in  this  court,  calling  upon  the  surviving  plaintiff  in  error 
to  shew  cause  why  a  remittitur  should  not  be  entered  on 
the  roll,  and  why  execution  should  not  issue  upon  the 
judgment  obtained  in  this  court.  The  rule  was  moved 
for,  on  the  ground  that  a  writ  of  error  abated  by  the 
death  of  one  of  the  plaintiffs  in  error  before  assignment 
of  errors ;  and  for  this  he  cited  TidcTs  Practice,  vol.  2. 
p.  1 194. 


Deacon  shewed  cause.  This  case  falls  within  the  8 
and  9  W.  3.  c.  1 1.  5.  7.  by  which  it  is  enacted,  thai  "  if 
there  be  two  or  more  plaintiffs  or  defendants,  and  one 

or 
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or  more  shall  die,  if  the  cause  of  such  action  shall  survive 
to  the  surviving  plaintiff  or  plaintiffs,  or  against  the  sur- 
viving defendant  pr  defendants,  the  writ  or  action  shall 
not  therefore  be  abated,  but  such  death  being  suggested 
opon  the  record  the  action  shall  proceed."     Here  then 
the  defendant  in  error  should  have  caused  a  suggestion 
of  the  death  to  be  entered  on  the  roll,  and  given  a  rule 
to  the  surviving  plaintiff  in  error  to  assign  the  errors. 
And  though  Tidd  lays  the  law  down  differently  in  the 
passage  cited,  yet  he  supports  it  only  by  cases,  all  of 
which  were  decided  previously  to  the  passing  of  the 
statute.     They  therefore  do  not  affect  the  question,  and 
by  the  fair  construction  of  the  statute,  with  which  the 
practice  in  the  Exchequer  chamber  agrees,  the  writ 
clearly  does  not  abate. 


1818. 


Lord  Ellenborouoh  C  J.  This  case  appears  to  fell 
within  the  meaning  and  words  of  the  act  of  parliament. 
The  proceeding  is  an  action  which  is  commenced 
by  a  writ,  and  the  cause  of  the  action  is  the  damage 
sustained  by  the  parties  from  the  error  in  the  previous 
judgment,  and  this  damage  equally  attaches  on  the  sur- 
vivor in  this  as  in  any  other  action.  The  case  therefore 
falling  within  the  statute  referred  to,  this  rule  must  be 

discharged 

Rule  discharged. 
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The  King  against  The  Justices  of  Devov. 


The  $jg.  3.       TlfANNING  in  last  Michaelmas  term,   obtained  a 
f.143.1.1.,  by    IVX  m  .  1      .      .         *>   t 

which  the  jus-  rule  nisi  fof  a  mandamus  to  the  justices  of  the 

respective  prtty  county  of  Devon,   commanding  them  to  allow  John 
•e»u>ns  wit  m    jl/cA/mfc  Reid,  the  examiner  of  weights  and  measures, 
for  the  division  or  district  of  Ilfracombc  and  Parracombe 
in  the  said  county,  a  reasonable  recompense  or  satisfac- 
tion for  his  trouble  in  the  execution  of  the  said  office. 
The  affidavits  on  which  the  rule  was  obtained  stated* 
that  the  said  John  Richards  Rcid  was  duly  Appointed 
and  sworn  into  the  office  at  a  petty  sessions  held  before 
two  magistrates  in  July  1813:  •  that  the  district  for 
which  he  was  so  appointed  consists  of  thirteen  parishes : 
that  lawful  measures,  &c.  were  provided  for  him,  and 
paid  for  out  of  the  county  rate:    that  he  continued 
duly  to  execute  his  office,  and  to  receive  the  salary  out 
of  the  county  rate,  for  two  years  and  upwards;  and 
that  since  that  time,  the  magistrates  had  wholly  refused 
to  make  him  any  recompense,  (although  he  had  con- 
tinued to  perform  the  duties  of  the  office,)  on  the 
ground  that  they  would  not  recognize  the  establishment 
of  a  new  division:  that  the  district  for  which  he  was 
appointed,  was  in  length  twenty  miles  and  in  breadth 
five  miles:  that  the  district  for  which  the  justices  of 
the  county  contended,  comprizes  the  three  hundreds 
of  Braunton,  Fremitigto?if  and  S/iencill>  containing  forty- 
four  parishes,  and  being  twenty-five  miles  in  length  and 
eighteen  in  breadth ;  and  that  the  appointment  of  one 
inspector  of  weights  and  measures  for  so  great  an  extent 
of  country  would  be  highly  inconvenient 

11  The 


the  divisions, 
districts,  and 
other  places  of 
the  several 
counties  of 
England,  are 
authorized  to 
appoint  exa- 
miners of 
weights  and 
balances,  ex- 
tends only  to 
such  divisions, 
&C.  as  were 
known  and 
recognized  at 
the  time  when 
the  act  passed ; 
and,  therefore, 
such  appoint- 
ment made  at 
m  petty  session «, 
by  two  justices 
for  a  district 
which  trny 
had,  without 
the  consent  of 
the  othtr  ma. 
gistrates,  cre- 
ated within 
the  last  live 
or  siic  years, 
was  held  to  be 
illegal. 
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The  affidavits  in  answer  to  the  rule,  stated,  that  the         1818. 

division  of  Braunton  had  as  far  back  as  could  be  re-  ' 

The  King 
inembered  consisted  of  the  three  hundreds  of  Braunton,  agmnt 

Shermilly  and  Fremington,  and  all  magisterial  business  DsvMr.*  ° 
for  that  division  had  always  been  done  at  Barnstaple : , 
that  about  five  or  six  years  ago,  two  magistrates, 
without  the  assent  or  knowledge  of  the  other  magis- 
trates of  the  division,  had  attempted  to  create  this 
new  division  within  the  former  one,  which  was  at  first 
called  by  them  the  division  of  Trentishoc,  and  after- 
wards that  of  Ilfracombe  and  Parracombe,  and  that 
they  hnd  appointed  this  inspector  of  weights  and 
measures:  that  there  was  no  necessity  for  such  ap- 
pointment, the  whole  division  of  Braunton  being  thinly 
inhabited,  and  there  being  already  similar  officers  ap- 
pointed at  the  three  principal  places  therein,  viz.  one 
at  Barnstaple^  appointed  by  the  magistrates  of  the 
division,  the  second,  at  Ilfracombe,  by  Sir  Bouchier 
Wret/y  the  lord  of  the  manor  there,  and  the  third 
for  the  hundred  of  Braunton,  at  the  court-leet  of 
Lord  Courtenay.  The  case  having  stood  over  till  the 
present  term, 

Tancred  shewed  cause.    This  case  depends  on  the 
construction  of  two  statutes.     By  the  first,  35  G.  3.  ' 

c.  102.  5. 1.,  a  power  was  given  to  the  justices  of  the 
peace  at  their  quarter  sessions  to  appoint  a  person  to 
examine  weights  and  balances ;  and  after  proceeding  to 
state  the  powers  and  duties  of  the  person  so  to  be  < 

appointed,  the  fourth  section  authorized  the  magistrates 
at  the  quarter  sessions  to  allow  him  a  reasonable  re- 
compense or  satisfaction  for  his  trouble  out  of  the 
county  rate.    The  37  G.  3.  c.  143.  j.  1.  repeals  so  much 

of 
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1818.        of  the  former  act  as  relates  to  this  power  of  appoint- 

T~7"         ment,  and  enacts,  "  that  it  shall  and  may  be  lawful  to 
The  Kimo  * 

grmmst  and  for  the  justices  of  the  peace  at  their  respective 
Detok.  petty  sessions  within  the  divisions,  districts,  and  other 
places  of  the  several  counties  of  England  and  WtiUj* 
to  make  such  appointment.  So  that  it  appears  that  by 
the  law,  as  it  now  stands,  the  justices  in  their  petty 
sessions  are  to  appoint,  and  the  quarter  sessions  to  give 
the  reasonable  recompense.  Now  the  question  is,  was 
this  appointment  a  legal  one  ?  The  magistrates  can  have 
no  power  to  create  in  this  way  a  new  district,  within  which 
they  may  bold  a  petty  sessions,  and  where  they  may 
make  these  appointments.  It  appears  from  the  affida- 
vits, that  the  supposed  division  of  /[/racombe  and 
Parracombe  had  no  existence  at  the  time  when  37  G.  3. 
c.  143.  was  passed,  having  only  been  divided  from  the 
other  district  for  about  five  or  six  years.  And  the 
act  can  have  reference  only  to  "  districts,  divisions, 
and  other  places"  then  existing.  There  is  no  necessity 
for  the  present  appointment,  for  there  are  already 
three  similar  officers  within  the  district 
He  was  then  stopped  by  the  Court. 

Scarlett  and  Manning,  contra.  The  words  of  the 
act  are  general.  The  justices  at  their  petty  sessions  are 
to  appoint  the  officer  within  the  divisions,  districts,  or 
other  places ;  and  though  perhaps  the  word  "  division** 
may  have  a  particular  and  definite  meaning,  and  may 
be  referred  to  the  time  of  the  statute  of  33  Hetu  8.  c.  to* 
whereby  the  magistrates  were  authorized  to  divide 
themselves  according  to  hundreds,  wapentakes,  8tc; 
yet  the  other  words,  u  districts  or  other  places,'9  are 
quite  general,  and  will  cover  the  present  case.  The 
•  10  object 
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object  of  the  second  statute  was  to  give  the  appointment  to        1818. 

the  magistrates  immediately  residing  on  the  spot,  who 

would  be  more  likely  to  be  acquainted  with  the  local         againa 

,  ▼▼         .     The  Justices  of 

circumstances  requiring  such  appointment.      Here  it        Diyom. 

appears  the  district  consists  of  thirteen  parishes,  and 
extends  oyer  a  considerable  space;  and  of  the  other 
three  officers,  two  are  not  under  the  oontroul  of  the 
magistrates,  being  appointed  by  individuals,  and  the 
third,  who  is  appointed  by  the  magistrates,  is  at  a  con- 
siderable distance.  Besides,  here  the  salary  has  been 
paid  by  the  magistrates  for  two  years,  and  that  must 
be  considered  as  a  recognition  by  them  of  the  appoint- 
ment. And  then,  after  the  labour  has  been  performed 
under  this  implied  recognition,  the  magistrates  cannot 
turn  round  and  refuse  to  make  die  reasonable  com- 
pensation required  by  35  G.  3.  c.  102.  on  the  ground 
that  the  appointment  originally  was  illegal 

Lord  Ellen  bo  rough  C.J.  This  is  an  application 
to  the  Court  to  compel  the  sessions  to  make  a  reason- 
able compensation  out  of  the  county  rate  to  an  officer 
whom  they  think  unnecessary.  It  appears  that  about 
five  or  six  years  ago  two  magistrates  separated  them- 
selves from  the  rest,  and  took  under  their  jurisdiction  a 
particular  district,  which  before  that  period  had  formed 
part  of  another  and  larger  division.  For  this  they 
have  held  a  petty  sessions,  and  at  that  petty  sessions  they 
have  made  this  appointment.  The  question  is,  whe- 
ther that  act  is  a  legal  one ;  the  act  of  the  37  G.  3.  c.  143. 
having  given  the  power  of  appointment  to  the  justices 
at  their  respective  petty  sessions  within  the  districts,' 
divisions,  and  other  places  of  the  several  counties  of 
England  and  Wales.  What  the  legal  qualities  of  a  di- 
vision 
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1818.        vision  may  be,  is  perhaps  doubtful,  but  it  is  at  least 

,    K  clear  that  the  division  must  be  one  existing  at  the  time 

against.         of  the  act.  For  the  act  must  be  construed  so  as  to  have 
The  Justices  of 

Duron.        been  capable  of  being  carried  into  immediate  effect  when 

it  passed.  Now  how  could  it  have  been  carried  into  imme- 
diate effect  in  this  district  of  Ilfracambe  and  Parracombe, 
when  the  district  itself  had  no  existence  at  the  time  of 
the  passing  of  the  act  of  the  37  G.  3.  c.  143.?  If  so  this 
cannot  be  a  legal  appointment,  being  a  burthen  thrown 
on  the  public  by  persons  without  any  jurisdiction ;  and 
the  Court,  therefore,  will  not  enforce  the  payment  of 
the  salary  of  this  officer  by  mandamus. 

Bayley  J.  I  am  of  the  same  opinion.  The  body 
of  magistrates  in  a  large  division  cannot  be  subdivided 
in  the  way  stated  on  the  face  of  these  affidavits.  The 
subdivision  should  at  least  be  made  by  the  consent  of 
the  whole  body  at  their  petty  sessions.  For  if  these 
two  magistrates  may  thus  subdivide  themselves,  any 
other  two  might  do  the  same,'  and  so  the  whole  divi- 
sion might  be  separated  into  small  districts,  and  great 
inconveniences  might  be  produced.  There  is  no  ju- 
risdiction given  by  the  act  to  the  justices  to  appoint  this 
officer,  except  at  a  petty  sessions,  and  unless  that  petty 
sessions  be  within  a  known  and  recognized  division.  That 
is  not  so  in  this  case,  for  this  is  a  petty  sessions  held 
within  only  a  limited  part  of  the  division.  The  ap- 
pointment, therefore,  being  illegally  made,  this  rule 
must  be  discharged. 

Abbott  and  Holroyd  Js.  concurred. 

Rule  discharged  with  costs* 
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CASES 

ARGUED  and  DETERMINED  1818. 

IN    TBS 

Court  of  KINGs  BENCH, 

iw 

Trinity  Term, 

In  the  Fifty-eighth  Year  of  the  Reign  of  George  III. 


Copeland  against  Stephens. 
A  CTION  of  covenant.    The  plaintiff,  in  Michaelmas  The  general 

^  «,.,,,,.  .,  ,,    assignment  of 

term  1810,  declared,  that  by  an  indenture,  dated  «  bankrupt's 

9th  June   18 1 3,  made  between  her  and  one  Robert  u^rhis^m? 

Thompson,  she  demised  to  the  said  Robert  Thompson,  SjjtSttSm 

his  executors,  administrators,  and  assigns,  a  certain  «»>«»»  1**1* 

c  assignees,  on* 

messuage,  &c  for  seven  years,  at  the  rent  of  5  7  J.  155.  ^ss  they  do 

some  set  to 

per  annum,  to  be  paid  by  four  equal  quarterly  pay-  manifest  their 

ments,  which  the  said  Robert  Thompson  covenanted,  for  assignment  L 

himself,  his  executors,  &c.,  well  and  truly  to  payor  J^f^S* 

cause  to  be  paid.     That  the  said  Robert  Thompson  Jg*££* 

entered  and  became  possessed  of  the  said  demised  pre-  rents,  ace,  And 

_      r      ,  ,         _  __  „    ,       therefore  till 

raises,  and  that  afterwards,  on  the  3d  May  1814,  all  the  some  act  of 

this  sort  is 
done  by  them, 
the  term  stHl  remains  in  the  bankrupt,  and  he  b  liable  to  the  payment  of  rent  accru- 
ing doe  subsequent  to  the  bankruptcy. 

You  I.  5  r  estate, 


Stepuen* 
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1818.  estate,  right,  title,  interest,  term  of  years  then  to  come 
and  unexpired,  profit,  claim,  and  demand  whatsoever 

Co  PI  I.  AND  V .   ~~*    r.  »  f 

agasMit  of  the  said  Robert  Thompson  to  the  demised  premises 
by  assignment  thereof,  legally  came  to  and  vested  in  the 
defendant,  who  entered  and  became  possessed  and  con- 
tinued possessed  till  the  time  of  action  brought.  The 
declaration  then  charged  a  breach  of  covenant,  in  the 
defendant  not  having  paid  a  quarter's  rent  due  29th 
September  1815,  amounting  to  14/.  95.  8rf. 

Plea,  that  after  defendant  became  assignee  of  the 
demited  premises,  to  wit,  on  the  1st  June  1 815,  he  be- 
came a  bankrupt,  and  that  afterwards,  and  before  any 
part  of  the  said  sum  of  14/.  95.  8d.  became  in  arrear 
and  unpaid,  the  commissioners,  on  the  1st  July  181 5, 
by  indenture  between  themselves  and  one  William  Tate9 
assigned  to  the  said  William  Tate,  (who  had  been  be- 
fore duly  chosen  assignee  of  the  estate  and  effects  of  the 
said  defendant,)  all  the  goods,  chattels,  merchandises, 
effects,  debts,  sums  of  money,  and  all  other  personal 
estate  whatsoever,  and  all  the  estate^  rights  title9  interest, 
equity  of  redemption^  property^  claim  or  demand  tohat- 
soever  of  or  in  the  said  demised  premises  belonging  to 
to  the  defendant.  By  virtue  of  which  all  the  estate,  in- 
terest, and  term  of  years  then  to  come  and  unexpired 
of  him  the  said  defendant  of,  in,  to,  or  out  of  the 
said  demised  premises  became  and  were  from  thence- 
forth and  still  are  legally  assigned  to  and  vested  in  the 
said  William  Tate  as  such  assignee  as  aforesaid. 

The  plaintiff  replied,  that  the  said  William  Tate  did 
not,  before  the  said  sum  of  money  in  the  said  declara- 
tion mentioned  became  in,  arrear  and  unpaid,  or  after- 
wards, accept  the  spid  indenture  of  lease,  or  the  benefit 
therefrom,  as  part  of  the  estate  and  effects  of  the  said 

defendant, 
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defendant,  nor  enter  into  pr  become  possessed  of  the 
said  premises  thereby  demised.     To  this  replication 

*  COPELANO 

there  was  a  general  demurrer  and  joinder;  and  the        against 
case  was  argued  in  last  Michaelmas  term,  by 


Deacon,  in  support  of  the  demurrer.    The  distinction 
between  the  liability  of  the  original  lessee  and  that  of  the 
assignee  of  a  term  is,  that  the  first  is  liable  always  by 
reason  of  the  privity  of  contract;  the  latter,  only  by 
reason  of  the  privity  of  estate*    The  moment  therefore 
that  the  privity  of  estate  is  gone,  his  liability  ceases  to 
exist.     Here  the  defendant  is  sued  as  assignee  of  the 
term  originally  demised  to  Robert  Thompson,  and  the 
question  is,  whether  the  privity  of  estate  still  subsists. 
It  was  not  necessary  to  aver  in  the  plea  the  entry  of 
W.  Tate,  the  assignee  of  the  bankrupt.     For  when  an 
assignment  to  a  third  person,  not  a  party  to  the  suit,  is 
pleaded,  it  is  not  necessary  to  aver  entry.     In  Cook  v. 
Harris  (a),  Lord  Holt  says,  "  The  ancient  method  of 
"  pleading  assignments  was  virtute  cujus  the  assignee 
"  assented  and  was  possessed ;  but  that  is  disused  now, 
«  for  the  assignee  has  the  estate  in  him  before  entry, 
"  though  not  to  bring  trespass.19     And  there  the  as- 
signee was  himself  the  party  to  the  suit;  so  that  that 
case  is  stronger  than  the  present     The  lessee  has  a 
right  and  an  estate  in  him  before  entry,  which  he  may 
grant  or  assign  to  another,  (b)    Sqffyn's  case,  (c)     Then 
as  large  an  interest  as  passes  to  the  lessee  before  entry, 
will  pass  to  his  assignee,  or  from  one  assignee  to  an- 
other, before  entry,  and  there  will  not  remain  with 
either  the  lessee  or  the  mesne  assignee  such  a  privity  of 
estate  with  the  lessor  as  would  entitle  the  latter  to  sup- 

(d)  i  Ld.  Raym,  367.  (&)  Lin.  sect.  66.  289.    Co.  Litt.  46.  b. 

to  5  Ccke,  124.  *. 
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1818.        port  an  action  of  covenant  against  them*     Here  the 
commissioners  have  assigned  rill  the  bankrupt's  interest 

COPCLAND  °  ' 

against  to  the  assignee  under  the  commission.  The  bankrupt 
then  has  no  privity  of  estate  left,  and  being  only  assignee 
of  the  term,  and  not  lessee,  there  is  neither  privity  of 
estate  nor  privity  of  contract;  and  consequently  this 
action  of  covenant  cannot  be  maintained  against  him. 
In  Eaton  v.Jaques  (a),  an  entry  was  certainly  held  to  be 
necessary.  But  that  case  has  been  overruled  in 
WesterdeU  v.  Dcde{b)>  and  by  Lord  Kenyan  in  Stone*. 
Evans,  (c)  And  the  same  seems  to  have  been  taken  as 
clear  law  in  Spartes  v.  Smith  (<£),  and  Pilkington  v. 
Shatter,  {e)  In  Taylor  v.  Shum  (f)  it  was  admitted,  that 
an  assignment  to  a  beggar,  or  to  a  person  leaving  the 
kingdom,  was  valid,  so  as  to  divest  the  estate  from  the 
original  assignee:  yet  that  might  lead  to  great  fraud. 
So  it  was  also  decided  in  Walker  v.  Beeves  (g);  and  in 
Odell  v.  Wake(h)  the  entry  of  the  second  assignee  was 
held  not  to  be  necessary.  Here  the  bankrupt  has  not 
divested  himself  of  the  term,  but  the  law  has  done  it 
for  him.  And  it  is  not  necessary  for  him  to  shew  that 
the  assignee  under  the  commission  has  entered.  If  the 
assignee  had  entered,  he  would  then  have  been  liable 
for  the  rent*.  And  therefore  in  bringing  the  action 
against  such  assignee,  it  would  be  necessary  for  the 
lessor  to  aver  an  entry  by  him.  But  here  it  is  not  ne- 
cessary for  the  defendant  to  shew  who  is  liable.  It  is 
sufficient  for  him  to  shew  that  he  is  not.    An  assignee 

(a)  Dough  454.  (b)  7  T.  X-  311. 

(c)  Sitting*  at  Wcstmmticr  after  Trinity  term  39  Gee.  3.  fVoodfaii, 
Landlord  and  Tenant,  103. 
id)  %  Vern.  S75.  (e)  2  Fern.  374.  ( /)  x  Bn.  &  JPnlL  u, 

(g)  Dougl.  461.  in  notk.  (b)  3  Camfi.  N.  P%  394. 
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of  a  bankrupt  is  in  a  different  situation  from  an  assignee        1818. 
of  a  term.     It  has  been  determined  that  he  is  not  liable       "~ "~ 
unless  he  accepts.     Bourdillon  v.  Dalton  (a),  Turner  v.        against 
Richardson.  (&)     But  this  is  a  peculiar  advantage  super- 
added to  the  character  of  assignees  of  bankrupts.    It 
cannot  alter  the  situation  of  the  bankrupt,  who  by  the 
assignment  is  equally  divested  of  the  property,  although 
it  is  cast  on  his  assignee  with  circumstances  of  unusual 
advantage.     The  bankruptcy  is  a  forfeiture  of  all  his 
property,  and   vests  it  in  his  assignees.     Cooper  v. 
Chitty.  (c)     Suppose  a  debt  due  to  a  bankrupt  be  at- 
tended by  a  duty,  for  which  reason  the  assignees  might 
not  choose  to  sue  for  it;  can  the  bankrupt  sue  for  it 
himself?    Or  suppose  goods  belonging  to  the  bankrupt 
be  in  the  hands  of  a  third  person,  subject  to  a  lien, 
which  the  assignees  will  not  discharge;  can  the  bank- 
rupt discharge  the  lien  and  bring  trover  for  the  goods? 
Yet,  if  all  that  did  not  go  to  the  assignees  remained  with 
the  bankrupt,  as  is  stated  in  Turner  v.  Richardson,  the 
right  to  sue  for  the  debt  and  the  right  to  the  possession 
of  the  goods  would,  in  the  cases  put,  be  in  the  bankrupt. 
But  that  is  not  so.    The  bankruptcy  and  assignment 
have  therefore  divested  all  the  interest  in  this  term  of 
years,  which  is  a  mere  chattel  interest,  out  of  the  de- 
fendant.   [Abbott  3.  The  declaration  avers,  that  the 
bankrupt  has  continued  in  possession.]    The  only  way 
in  which  the  continuance  in  possession  of  the  bankrupt 
could  become  material  would  be,  that  such  fact  might 
perhaps  support  a  replication  per  fraudem  to  the  assign- 
ment   LeKeux  v.  Nash,  (d)    But  here  the  assignment 
is  by  act  of  law,  and  fraud  is  wholly  out  of  the  question. 

(«)  Peakt,  N.  P.  Cos.  238.  ())  1  East,  335- 

(c)  1  Burr.  so.  a  BL  Cm.  4*5*  \d)  %  Stra.  I  MX. 
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49  G.  3.  c.  121.  s.  19.  it  is  enacted,  "  that  when  any  1818. 
bankrupt  is  entitled  to  a  lease  or  assignment  for  a  lease.  — 
and  the  assignees  shall  accept  the  same  and  the  benefit  egaint 
therefrom  as  part  of  the  bankrupt's  estate  and  effects, 
the  bankrupt  shall  not  be  liable  to  pay  the  rent  ac- 
cruing due  after  such  acceptance,  nor  be  liable  to  be 
sued  for  the  non-observance  of  the  covenants  contained 
in  such  lease."  Now  here  it  is  observable,  that  the 
event  in  consequence  of  which  the  liability  of  the  bank- 
rupt is  removed,  is  the  acceptance  by  his  assignees. 
If  therefore  they  do  not  accept,  it  would  seem  to  follow 
that  his  liability  remains.  For  the  question  is,  how 
has  the  estate  passed  out  of  the  bankrupt.  It  cannot 
be  out  of  him  till  it  is  vested  in  some  one  else.  Then 
the  privity  of  estate  must  continue  until  the  other  side 
have  shewn  a  termination  of  it.  This  they  have  not 
done.  It  does  not  stand  on  the  omission  in  the  plea 
to  state  an  acceptance  by  the  assignees,  but  the  non- 
acceptance  is  stated  as  a  fact  in  the  replication. 

Deacon*  in  reply,  adverted  to  the  latter  part  of  the 
19th  section  of  49  G.3.  giving  a  power  to  the  lessor 
to  apply  to  the  Chancellor  in  case  the  assignees  of  a 
bankrupt  refuse  to  determine  whether  they  will,  or  will 
not  accept  the  lease,  and  contended  that  this  shewed 
the  object  of  the  whole  section  to  be  for  the  benefit  of 
the  lessors  in  such  cases,  and  to  have  no  reference 
to  the  liability  of  the  bankrupt  in  cases  where  the 
assignees  did  not  accept.  In  BourdiUon  v.  Dakoni 
the  assignees  were  the  defendants  in  the  cause.  .  Here 
they  are  strangers.  Although,  therefore,  they  were 
held  to  be  not  liable  in  that  case,  it  will  not  follow  as 
a  consequence  that  the  bankrupt  is  liable  here.  .  They 
R  r  4  may 
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1818.  may  have  the  estate  legally  in  them,  although  from 
—  their  peculiar  situation  they  hold  it  under  peculiar  ad* 
gainst  vantages  to  themselves.  I  Abbot  J.  It  is  remarkable, 
that  in  the  part  of  the  nineteenth  section,  to  which  you 
have  alluded,  the  legislature  do  not  say  that  the  lessor 
shall,  in  his  application  to  the  Chancellor,  pray  that  the 
assignees  may  surrender  the  estate,  but  only  that  they 
shall  deliver  up  the  lease  and  the  possession  of  the 
premises.  Now  if  it  had  been  considered  that  they 
had  any  estate  in  them,  the  legislature  would  probably 
have  directed  that  they  should  be  compelled  to  sur-. 
render  it.  That  form  of  expression  however,  has  not 
been  there  used.] 

Cur.  adv.  vtdt. 

Lord  Eixekbobough  C.  J.  in  this  term  delivered  the 
judgment  of  the  Court 

This  was  an  action  of  covenant,  brought  in  Michael- 
mas term  1816,  hy  the  plaintiff  Sarah  Copeland,  upon  a 
lease  for  years  of  a  messuage  and  other  premises,  made 
by  her  to  one  Robert  Thompson,  rendering  rent  quar- 
terly, and  containing  a  covenant  by  Thompson  the 
lessee,  for  himself  and  his  assigns,  to  pay  the  rent  at  the 
days  appointed.  The  plaintiff,  having  in  her  declara- 
tion set  forth  the  lease,  and  averred  the  entry  and 
possession  of  Thompson  the  lessee,  alleged  further,  that 
the  estate  of  Thompson  was  assigned  to  the  defendant, 
and  that  the  defendant  thereupon  entered  and  became 
possessed  of  the  demised  premises ;  and  then  charged, 
as  p  breach  of  the  covenant,  the  non-payment  of  one 
quarter's  rent,  which  had  accrued  due  at  Michaelmas 
1815,  and  after  tfie  assignment  to  the  defendant  To 
this  declaration  the  defendant  pleaded,  that  before  the 
rent  became  due,  he  became  a  bankrupt ;  that  a  commis- 
sion 
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sum  of  bankrupt  afterwards,  to  wit,  on  the  6th  iAjune  181 8. 
1815,  issued  against  him,  and  that  the  commissioner* 
therein  named  afterwards,  to  wit,  on  the  ist  Jufy  1815, 
by  an  indenture  made  between  them  and  one  William  Stevens 
Tate,  bargained,  sold,  assigned,  and  transferred  to  the 
said  William  Tate,  who  had  been  chosen  assignee  under 
the  commission,  all  the  goods,  monies,  debts,  and  per- 
sonal estate  of  him  the  said  defendant,  in  general  terms, 
in  trust  for  Tate  and  the  other  creditors  seeking  relief 
under  the  commission:  and  then  averred,  that  by 
virtue  of  that  indenture,  and  of  the  commission  and 
proceedings  under  it,  all  the  estate,  interest,  and  term 
of  years  of  him  the  said  William  Stephens  in  the  de- 
mised premises  became,  and  were,  and  still  are  legally 
assigned  to  and  vested  in  the  said  William  Tate.  To 
this  plea  the  plaintiff  replied,  that  the  said  William  Tate 
did  not  at  any  time  before  the  rent  in  demand  became 
due,  or  afterwards,  accept  the  indenture  of  lease,  or  the 
benefit  therefrom,  as  part  of  the  estate  and  effects  of  the 
defendant,  nor  enter  into  or  become  possessed  of  the 
demised  premises  for  the  residue  of  the  term.  And 
upon  this  replication  the  defendant  demurred,  and  the 
plaintiff  joined  in  demurrer. 

Upon  these  pleadings  the  question  is,  whether  the 
privity  of  estate,  which  once  existed  between  the  plain- 
tiff lessor  and  the  defendant  assignee^  of  a  lease  for 
years,  has  been  destroyed  by  the  legal  effect  and  opera* 
tion  of  the  actual  execution  of  a  deed  of  general  assign- 
ment of  the  personal  estate  of  the  defendant,  made 
ynder  a  commission  of  bankrupt  against  him ;  such  deed 
appearing  to  have  been  executed  by  the  commissioners, 
and  not  being  averred  to  have  been  executed  by  the 
assignee  therein  named,  and  it  not  being  shewn  that 

t«  the 
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1818.  the  assignee  therein  named  had  any  notice  of  the  exist- 
1        ence  of  the  term ;  and  it  being  admitted  that  be  has  not 

«fwT°  accepted  the  lease  or  term,  or  entered  into  or  become 
*Ttr"C1"'  possessed  of  the  demised  premises.  The  case  was  very 
well  argued  before  us;  and  in  support  of  the  demurrer 
it  was  contended,  first,  that  actual  entry  or  possession 
by  the  assignee  of  a  term  of  years  is  not  necessary  to 
perfect  the  deed  of  assignment  and  vest  the  estate: 
and,  secondly,  that  in  the  case  of  an  assignment  under 
a  commission  of  bankrupt,  an  actual  renunciation  of  a 
term  for  years  which  had  been  vested  in  the  bankrupt 
is  necessary  to  prevent  the  estate  from  vesting  in  the 
assignees,  and  that  a  forbearance  to  accept  the  term  or 
to  enter  or  take  the  issues  of  the  land,  being  merely 
negative  acts,  are  not  equivalent  to  an  actual  renuncia- 
tion. To  sustain  the  first  of  these  propositions,  the 
cases  of  Walter  v.  Reeves  (a),  and  Pilkington  v.  Shat- 
ter (b)9  the  dictum  of  Lord  Holt  in  Cook  v.  Harris  (c\ 
and  the  opinion  of  Lord  Kenyan  in  Westerdetlyr.Dale(d% 
and  Stone  v.  Evans,  quoted  in  Mr.  WoodfalFs  Trea- 
tise on  the  Law  of  Landlord  and  Tenant,  were  cited  and 
relied  on ;  and  reference  was  also  made  to  Littleton* 
sect.  66  and  289,  and  to  5  Co.  124.  4.,  as  shewing  the 
nature  of  the  interest  that  passes  to  a  lessee  for  years 
before  actual  entry.  In  support  of  the  second  propo- 
sition some  authorities  were  quoted,  to  shew  that  all  the 
personal  estate  of  the  bankrupt  passes  by  the  assign- 
ment of  the  commissioners  (which,  generally  speakings 
is  indisputable,)  and  it  was  inferred  from  thence,  that 
actual  renunciation  must  be  necessary  to  prevent  this 


(«)  Doufl.  461.  (b)  %  Vcr*.  3*4. 

{c)  1 LL  Rap  tfj.  (d)  7  T.  R.  31*. 
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effect  as  to  a  lease  for  years.    The  19th  section  of  the         1818. 
stat.  49  G.  3.  c.  121.  was  also  referred  to,  aqd  was  sup-        — — 
posed  to  shew  that  do  interest  remained  in  the  bank*        against 
rupt.     It  was  admitted,  however,  and  indeed  it  could      8TEPH,Mf- 
not  be  denied,  that  an  actual  renunciation  would  relate 
back,  so  as  to  make  the  deed  inoperative  from  the  be- 
ginning.    The  argument  for  the  plaintiff  was  chiefly 
directed  to  the  second  of  the  before-mentioned  propo- 
sitions.    It  was  urged  that  the  case  of  Walker  v.  Reeves 
applied  only  to  a  perfect  assignment :  and  it  was  con- 
tended, upon  the  authority  of  the  cases  of  Bourdillon  v. 
Dalton  (a),   Turner  v.  Richardson  (b),  and  Wheeler  v. 
JBramah,  Assignee  ofBomian  (c\  that  the  assignees  of  a 
bankrupt  are  not  bound  to  accept  a  term  of  years,    - 
which  may  be  burdensome  instead  of  profitable  to  their 
trust;   and  that  unless  they  do  so,  no  estate  passes 
to  them  by  the  assignment  of  the  commissioners,  and, 
consequently,  that  the   estate  and   term  still  remain 
in  the  bankrupt,  and  the  privity  of  estate  between 
him  and  the  lessor  remains  also.     It  was  also  con- 
tended,  that    the   inference    to  be  drawn  from  the 
19th  section  of  the  statute  before  mentioned  was  fa- 
vourable to  this  proposition ;  and  it  was  urged  that  as 
the  legislature  has  thereby  declared  that  a  bankrupt 
shall  not  be  liable  to  the  rents  or  covenants  after  his 
assignees  have  accepted  the  term,  it  must  be  understood 
that  he  is  liable  if  they  do  not  accept  it.     We  think 
the  statute  referred  to  does  not  lead  to  any  clear  infer- 
ence on  either  side  of  the  question  in  this  case.     And 
if  it  were  necessary,  on  the  present  occasion,  to  give  an 
opinion  on  the  first  proposition  advanced  in  support  of 


(«)  Ptake\  NIP.  »3*.  and  iEsp.  N.P.  C.'aaj.  k 
(#)  7  East,  J3j.  (e)  3  Csmpb.  340. 
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1818.        the  demurrer,  viz.  that  no  actual  entry  or  possession  by 

the  assignees  is  necessary  to  perfect  the  assignment  of  a 

gainst        term  of  years,  we  should  pause  until  the  determination  of 
TcrvBNf.      g^  ^^  ^  JVUUams  v.  Bosanquet,  in  which  that  proposi- 
tion 16  directly  questioned,  and  which  is  now  pending  be- 
fore all  the  Judges.  But  we  think  it  is  not  necessary  to  do 
this;1  because  we  are  of  opinion  that  the  general  assign- 
ment of  a  bankrupt's  personal  estate  under  his  commis- 
mission,  does  not  vest  a  term  of  years  m  the  assignees, 
unless  they  do  some  act  to  manifest  their  assent  to  the 
assignment  as  it  regards  the  term,  and  their  acceptance 
of  the  estate;  and  upon  this  ground  alone,  our  judg- 
ment in  the  present  case  is  given.    The  case  is  free 
from  any  question  as  to  the  acts,  that  may  be  evidence 
of,  or  may  amount  to^  an  acceptance,  entry,  or  posses 
sion ;  it  being  alleged  in  the  replication,  and  admitted 
by  the  demurrer,  that  the  assignee  under  the  defend- 
ant's commission  has  neither  accepted,  entered/nor  be- 
come  possessed.    An  assignment  by  commissioners  of 
bankrupt  is  the  execution  of  a  statutable  power,  given 
to  them  for  a  particular  purpose,  viz.  the  payment  of 
the  bankrupt's  debts.     Nothing  passes  from  them,  for 
nothing  was  previously  vested  in  them.     Whatever 
passes,  passes  by  force  of  the  statute,  and  for  the  pur- 
pose of  effecting  the  object  of  the  statute.    And  there- 
fore the  assignees  of  a  bankrupt  are  not  bound  to  accept 
a  term  of  years,  that  belonged  to  the  bankrupt,  subject 
to  the  rent  and  covenants ;  for  the  object  of  the  statute 
and  of  the  assignment  being  the  payment  of  die  bank- 
rupt's debts,  and  the  assignees  under  the  commission 
being  trustees  for  that  purpose ;  the  acceptance  of  a 
terra,  which,  instead  of  furnishing  the  means  of  such 
payment,  would  diminish  the  fond  arising  from  other 

sources. 
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sources,  cannot  be  within  the  scope  of  their  trust  or  1818. 
duty.  And  in  this  respect,  such  a  term  differs  from  the  — 
debts  of  the  bankrupt  and  his  unencumbered  effects  and  quint 
chattels.  The  three  cases  of  BourdiUon  v.  Dalton, 
Turner  v.  Richardson,  and  Wheeler  v.  Bramahy  cited 
on  the  part  of  the;  plaintiff,  were  decided  upon  this 
ground.  The  right  to  accept  or  refuse  being  established 
by  these  reasons  and  authorities,  there  appear  to  be  three 
modes  in  which  the  legal  effect  of  an  assignment  under 
a  commission  of  bankrupt,  with  reference  to  a  term  of 
years,  may  be  considered.  First,  does  it  pass  the  estate 
immediately  to  the  assignees,  defeasible  upon  their  actual 
refusal  to  accept  a  renunciation  of  it?  Or,  secondly, 
does  it  pass  the  estate  immediately  to  the  assignees,  de- 
feasible upon  their  neglect  or  forbearance  to  do  some 
act  manifesting  their  acceptance  of  it?  Or,  thirdly,  is 
its  effect  suspended  until  acceptance?  The  first  of 
these  three  modes  is  liable  to  this  peculiar  objection; 
viz.  that  it  does  not  appear  by  any  reasoning  or  autho- 
rity how  or  to  whom  such  actual  renunciation  is  to  be 
made,  whether  to  the  commissioners,  to  the  lessor, 
whose  residence  may  be  at  a  distance,  or  unknown,  or 
to  the  bankrupt;  and  both  the  first  and  second  are 
liable  to  objection  from  the  inconvenience  and  confu- 
sion, which  must  ensue  for  some  period  following  the 
execution  of  the  assignment;  and  neither  of  them 
appears  to  us  to  be  warranted  by  any  principle  or 
analogy  of  law.  Whereas,  the  suspension  of  the  effect 
of  the  deed  until  acceptance  of  the  term  by  the 
assignees  will  be  analogous  to  the  case  of  a  lease  for 
years  made  by  the  owner  of  land  at  the  common 
law.  The  execution  of  such  a  lease  furnishes  an 
inception  of  title  in  the  intended  lessees,  which  he  may 

or 
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or  may  not  adopt  and  perfect  at  his  election ;  (brnoptf- 
son  can  be  compelled  to  take  an  estate  against  bis 
wilL  If  he  docs  elect  to  adopt  and  perfect  the  dead, 
then  upon  such  election  it  becomes  available  from  the 
time  of  execution ;  and  therefore  it  is  said,  that  the 
intermediate  death  of  the  lessor,  whether  he  be  sole  or 
joint  tenant,  does  not  avoid  the  lease,  nor  prevent  the 
lessee  from  perfecting  it  by  an  entry  into  the  land. 
In  like  manner,  if  a  person,  who  has  delivered  a  deed 
as  an  executor,  to  be  handed  over  to  the  party  far 
whose  use  it  is  made,  upon  the  performance  of  some 
condition,  happen  to  die  before  the  performance  of  the 
conditions,  and  the  condition  be  afterwards  performed, 
the  deed  is  available  notwithstanding  the  death  of  him 
that  made  it-  And  if  the  operation  of  the  deed  of 
assignment  be  suspended,  the  estate  must  necessarily 
remain  in  the  bankrupt  during  the  period  of  sus- 
pension; for  it  cannot  be  in  abeyance,  and  must 
exist  in  some  person.  And  the  respective  situations  of 
the  bankrupt  and  his  assignees,  will  be  similar  to  those 
of  a  lessor  and  his  lessee  for  years  before  entry.  The 
assignees  in  the  one  case,  like  the  lessee  in  the  other, 
may  have  an  interest  in  the  term,  or  interesse  termini, 
as  it  has  been  called,  (an  expression  applied  also  to 
denote  the  interest  of  a  lessee  in  a  term  that  is  to  com- 
mence in  future.)  But  this,  although  it  may  be  a 
thing  capable  of  being  granted  over,  is  no  part  of  the 
estate,  as  appears  by  the  doctrine  of  Littleton,  sect  459. 
that  a  release  by  lessor  to  {lis  lessee  for  years  before 
entry  by  the  latter,  will  not  operate  to  enlarge  the 
estate,  and  also  by  what  is  said  in  5  Cb.  124.  b* 
and  in  the  conclusion  of  the  sixth  resolution  in  Isdkam 
v  Mortice  (a)    that  if  the  lessor  grant  the  reversion 

(*)  Cn.  Car.  109. 
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by  that  name  before  entry  of  the  lessee,  nothing  passes'        1818. 
thereby.     In  such  case  therefore  the  whole  estate  re-  l 

mains  in  the  lessor ;  for  if  the  lessee  had  any  estate  before  afd** 
entry*  the  release  of  the  lessor  might  operate  to  enlarge 
it;  and  there  would  be  a  reversion  in  the  lessor,  which 
might  be  granted  by  that  name.  And  as  the  whole 
estate  remains  in  the  lessor  until  entry,  or  some  other 
act  of  the  lessee,  subject  to  the  right  of  the  lessee  to 
have  the  land  by  his  entry,  and  thereby  vest  the  estate 
of  the  term  in  himself;  so  we  think  the  whole  estate  re- 
mains in  the  bankrupt  until  acceptance  by  the  assignees, 
subject  to  their  right  to  have  the  land  by  their  accept- 
ance of  the  assignment,  and  thereby  to  give  effect  to 
the  deed  and  vest  the  estate  in  themselves.  The  right 
in  the  land,  according  to  the  expression  of  Littleton, 
sect.  289,  or  the  right  to  have  the  land,  according  to 
the  expression  of  the  same  author  on  the  same  subject 
in  sect.  66,  although  they  may  be  capable  of  grant  or 
assignment,  are  matters  distinct  from  the.  estate  in  the 
land.  The  right  is  often  in  one  person,  and  the  estate 
in  another,  as  in  cases  of  disseissin.  And  the  action  of 
covenant  against  the  assignee  of  a  lease  is  founded 
upon  privity  of  estate,  and  not  upon  privity  of  right, 
if  there  be  any  such  thing.  This  analogy  will  remain, 
although  upon  a  further  consideration  of  the  subject  of 
entry,  it  should  be  held,  that  an  actual  entry  into  the 
land  may  not  in  all  cases  be  necessary  to  perfect  a 
lease  or  an  assignment,  but  that  some  other  act  de- 
noting an  assent  to  the  conveyance  may  be  equivalent 
thereto.  And  it  may  be  proper  to  mention  again, 
that  the  dicta  relating  to  entry  by  the  lessee,  have  been 
referred  to  by  the  Court,  in  the  way  of  analogy  and 
for  the  purpose  Of  illustration  only;  and  that  the  judg- 
,  ment 
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ment  of  the  Court  in  this  case  is  founded  upon  its 
own  special  and  peculiar  feet*;  viz.  *  general  .assign- 
ment under  a  commission  of  bankrupt,  not  accom- 
panied or  followed  by  notice  of  the  existence  of  the 
term,  nor  by  any  act  of  acceptance,  entry,  or  posses- 
sion. Something  beyond  the  bare  execution  of  a  deed 
on  the  part  of  the  grantor  is  necessary  to  pass  the 
estate  of  an  assignee.  It  is  not  necessary  now  to  decide 
what  may  be  enough  for  that  purpose,  because  in  the 
present  cose  there  is  not  any  thing  at  all  beyond 
the  mere  execution  of  the  deed  of  assignment.  For 
these  reasons,  we  arc  of  opinion  that  the  replication 
in  this  case  is  a  sufficient  answer  to  the  plea,  and  that 
our  judgment  must  be  for  the  plaintiff. 


Townsend  and  Another  against  Wilson. 


TOY  indentures  of  lease  and  release,  of  the  ioth  and 
Hth  days  of  October  1782,  the  release  made 
between  the  Ret.  Osmond  Beauooir  D.  D.  of  the  ffkt 
part,  Mary  Sharpe  spinster  of  the  second  part,  and  the 
Right  Hon.  Sir  William  Lynch  Knight,  Sir  Charles 
Gould  Knight,  and  Thomas  Edwards  Freeman  Esq.  of 
the  third  part,  (being  the  settlement  made  previously 
to  and  in  contemplation  of  a  marriage  then  intended 
between  the  said  Osmond  Beauooir  and  Mary  Sharp*,) 
she  the  said  Mary  Sharpe  granted,  released,  and  con- 
firmed unto  the  said  Sir  William  lynch,  Sir  Charles 
Gould,  and  Thomas  Edwards  Freeman,  and  their  heirs, 
all  that  the  reversion  or  remainder  in  fee-simple  of  her 


A  power  of 
sale  it  referred 
to  three  trus- 
ted and  their 
hcin ;  one  of 
the  trustees 
diet,  And  the 
the  two  sur- 
viving trustees 
execute  the 
power:  Held, 
thtt  the  power 
was  not  well 
executed;  al- 
though the 
deed  expressly 
provided  that 
the  money  aris- 
ing from  the 
tale  should  be 
entrusted  to 
the  trustees  for 
the  time  being, 
and  although  it 
alia  reserved  a  power,  in  case  of  death,  &c.  to  appoint  new  trustees. 
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the  said  Mary  Sharpe  expectant  upon  and  to  take  effect        18 IS. 
in  possession  immediately  after  the  decease  of  Joshua        — — 
Sharpe,   in  the  said  indenture  named,  of  and  in  the         against 
several  lands  and  hereditaments  situate  at  East  Barnet, 
in  the  county  of  Herts,  To  hold  the  same  unto  the  said 
Sir  Wm.  L.,  Sir  C.  G.,  and  T.  E.  F.,  their  heirs  and 
assigns,  to  the  several  uses  following;  that  U  to  say,  to 
the  use  of  the  said  Mary  Sharpe  and  her  heirs  until  the 
marriage,  and  after  the   solemnization  thereof  to  the 
use  of  the  said  Osmond  Beauvoir  and  his  assigns,  for 
the  term  of  his  natural  life,  without  impeachment  of 
waste;  with  remainder  to  the  use  of  the  6aid  Sir  W.  L., 
Sir  C.  G.,  and  T.  E.  R,  and  their  heirs,  during  the  life 
of  the  said  Osmond  Beauooir,  in  trust  to  preserve  the 
contingent  remainders  thereinafter  limited;   with  re- 
mainder to  the  use  of  the  said  Mary  Sharpe  and  her 
assigns,  for  the  term  of  her  life,  without  impeachment  of 
waste ;  with  remainder  to  the  same  trustees  and  their 
heirs,  during  her  life,  to  preserve  the  contingent  re- 
mainders; with  remainder  to  the  children  of  the  mar* 
riage  in  tail  male;  with  the  ultimate  remainder  to  the 
right  heirs  of  the  said  Mary  Sharpe.    And  in  the  said 
indenture  of  lease  and  release  are  contained  powers  and 
covenants  in  the  words  following,  viz.  "  Provided  al- 
ways, that  it  shall  and  may  be  lawful  for  the  said  Sir. 
W.  £,.,  Sir  C.  G.,  and  T.  E.  R,  and  their  heirs,  after  the 
solemnization  of  the  said  intended  marriage,  from  time 
to  time,  by  and  with  the  consent  of  the  said  Osmond 
Beauooir  and  Mary  Sharpe,  his  intended  wife,  or  of  the 
survivor  of  them  after  the  decease  of  either  of  them,  to 
be  testified  by  some  deed  or  instrument  to  be  sealed 
and  delivered  by  them  respectively  in  the  presence  o£ 
and  to  be  attested  by  two  or  more  credible  witnesses,  to 
Vol.  I.  S  s  make 
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1818.        make  sale  of  all  and  singular  the  said  messuages,  lands* 
&c.  hereinbefore  granted,  or  any  part  thereof,  with 

TOWNSEND  .  # 

<K  ««/  then:  and  every  of  their  appurtenances,  unto  any  per* 
sons  whomsoever,  for  such  price  in  money  as  to  the 
said  Sir  W.  L.,  Sir  C.  G-,  and  T.  E.  F.f  or  their  heirs, 
shall,  with  such  consent  as  aforesaid,  seem  meet  and 
reasonable;  and  for  that  purpose  for  them  the  said  Sir 
W.  Z»,  Sir  C.  G.,  and  T.  E.  F.,  and  their  heirs,  by  and 
with  such  consent  as  aforesaid,  by  any  deed  or  deeds, 
to  be  by  them  sealed  and  delivered  in  the  presence  of 
and  attested  by  two  or  more  credible  witnesses,  to 
revoke,  determine,  and  make  void  all  and  every  the 
uses,  estates,  trusts,  &c.  hereinbefore  created  and  de- 
clared, of  and  concerning  the  hereditaments  and  pre- 
mises hereinbefore  by  these  presents  granted,  and  which 
shall  be  so  sold.  And  by  the  same  or  any  other  deed 
or  deeds,  writing  or  writings,  to  be  sealed  and  delivered 
as  aforesaid,  to  appoint  the  said  hereditaments  and  pre- 
mises, whereof  the  nses  shall  be  so  revoked,  either  unto 
such  purchaser  or  purchasers,  and  his  or  their  heirs,  or 
otherwise  to  limit,  create,  declare,  and  appoint  such 
new  or -other  use  or  uses,  trust  or  trusts,  of  and  con- 
cerning the  same  hereditaments  and  premises,  the  uses 
whereof  shall  be  so  revoked,  as  shall  be  necessary  for 
the  executing,  effecting,  and  completing  such  sale  and 
disposition.  And  it  is  hereby  declared  and  agreed,  by 
and  between  the  said  parties  to  these  presents,  that  the 
monies  arising  by  such  sale  or  sales  shall  be  paid  into  the 
hands  of  them  the  said  Sir  fV.L.f  Sir  C.G.,  and  T.  E*F* 
or  the  survivor  or  survivors  of  them,  or  the  executors,  ad- 
ministrators, or  assigns  of  such  survivor,  and  they  and  he 
are  and  is  hereby  accordingly  authorized  and  empowered 
to  receive  the  same  and  every  part  or  parcel  thereof: 
1 1  *     Provided 
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Provided  always,  and  it  is  hereby  farther  declared  and        1613. 
'agreed,  by  and  between  all  the  said  parties  hereto,  that 
in  case  any  of  them  the  said  Sir  W.  L.9  Sir  C  O.,  and        «*««/ 

Wilson. 

T.  E>  JFV,  shall  happen  to  die  during  the  continuance 
of  the  said  trusts,  or  shall  desire  to  relinquish  or  be 
discharged  therefrom,  then  and  in  either  of  the  said 
cases  it  shall  be  lawful  to  and  for  the  said  Osmond 
Beauvotr  and  Mary  Sharpe  jointly,  or  the  survivor  of 
them,  during  liis  of  her  life,  and  after  the  decease  of 
the  survivor  of  them  to  and  for  the  executors  or  ad- 
ministrators of  the  said  Mary  Sharpe,  by  writing  under 
his,  her,  or  their  hands  respectively,  and  attested  by 
two  or  more  credible  witnesses,  to  appoint  some  other 
proper  person  to  be  a  trustee  in  the  place  of  such  of 
them  the  said  trustees  parties  hereto  as  shall  so  re* 
linquisb,   or  be  discharged  from,  or  die  during  the 
continuance  of  the  said  trusts ;  and  so  from  time  to 
time  as  often  as  any  trustee  shall  happen  to  die,  Of 
relinquish,  or  be  discharged  as  aforesaid,   during  the 
continuance  of  the  said  trusts,  such  appointment  of  a 
new  trustee  in  the  place  of  him  so  dying  or  being 
discharged,  shall  in  manner  as  aforesaid  from  time  to 
time  be  made     And  it  is  hereby  declared  and  agreed, 
by  and  between  all  the  said  parties  hereto,  that  im- 
mediately  after  every  such   appointment  of  a    new 
trustee  shall  be  made,  all  such  transfers,  bets,  deeds, 
matters   and  things   whatsoever,    shall    be    executed, 
made,  done,,  and  performed  by  the  surviving  or  other 
trustees  or  trustee  remaining  in  the  trust,  and  by  such 
other  interested  parties,  as  may  be  necessary  or  requisite 
in  that  behalf  for  conveying,  assigning,  transferring, 
making  over,  'and  vesting  the  trust,  stocks,  monies, 
and  other  the  trust  premises,  so  and  in  such  manner, 
S  s  2  and 
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1818.        and  by  such  ways  and  means  as  that  the  same  may  be 
fully*  equally,  and  effectually  vested  in  such  new  trustee 

against  or  new  trustees  jointly  .or  together  with  the  surviving 
or  other  remaining  trustees  or  trustee,  upon  the  same 
trusts,  and  to  and  for  the  same  ends,  intents,  and  pur-» 
poses,  and  under  and  subject  to  the  same  powers, 
provisoes,  declarations,  and  agreements,  as  are  herein- 
before mentioned,  expressed,  provided,  and  declared, 
of  and  concerning  the  said  trust,  capital  sum,  or  stocks, 
so  now  vested  in  them  the  said  trustees  parties  hereto, 
and  other  the  trust  premises  respectively  as  aforesaid, 
or  as  near  thereunto  as  the  deaths  of  parties  or  other 
circumstances  will  then  admit  of.  And  that  they  the 
said  several  trustees  and  every  of  them,  and  their 
respective  heirs,  executors,  administrators,  and  assigns, 
shall  and  may,  by  and  out  of  the  monies  which  shall 
come  to  their  respective  hands  by  virtue  of  the  trusts 
aforesaid,  retain  to  and  resmburse  himself  and  them- 
selves respectively;  and  also  shall  and  may  out  of 
such  monies,  pay  and  allow  to  his  and  their  co-trustee 
and  co-trustees,  all  such  costs,  charges,  damages,  and 
expences  which  they  or  any  of  them  shall  or  may 
respectively  bear,  pay,  sustain,  or  be  put  unto,  in  or 
about  the  execution  of  the  trusts  hereby  in  them 
reposed." 

The  marriage  between  the  said  Osmond  Beatevoir  and 
Mary  Sharpe  was,  soon  afterwards  solemnized.  The 
said  Joshua  Sharpe  died  before  the  date  of  the  next 
mentioned  indenture,  and  the  said  Sir  W.  Lynch  died 
in  the  year  1784. 

By  indentures  of  lease  and  release  and  appointment 

bearing  date  respectively  the  17  th  and  18th  days  of 

September  1788,  the  release  and  appointment  between 

15  the 
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the  said  Sir  Charles  Gould  and  Thomas  Edwairds  Free-         181S. 

man  of  the  first  part,  the  said  Rev.  Osmond  Beauooir       

and  Mary  his  wife  of  the  second  part,  and  John  Bacon  against 
of  the  third  part,  the  said  Sir  Charles  Gould  and  w,L$ON- 
Thomas  Edwards  Freeman  did  (in  consideration  of 
4040/.  to  them  paid  by  the  said  John  Bacon,  at  the 
request  and  by  the  direction  and  with  the  consent  and 
approbation  of  the  said  Osmond  Beauooir  and  Mary 
his  wife,  and  in  execution  of  the  power  for  that 
purpose  contained  in  the  said  indenture  of  release,  and 
of  all  and  every  other  power  in  them  vested*)  bargain, 
sell,  alien,  release,  and  confirm,  and  the  said  Osmond 
Beauooir  and  Mary  his  wife  did  grant,  sell,  alien,  re- 
lease, ratify,  and  confirm  the  said  premises  unto  and 
to  the  use  of  the  said  John  Bacon,  his  heirs  and  assigns. 
The  said  indenture  of  release  and  appointment  was 
executed  by  all  the  parties  thereto,  in  the  presence  of, 
and  attested  by  two  credible  witnesses,  and  the  pur- 
chase money  of  4040/.  was  paid  into  the  hands  of 
Sir  Charles  Gould  and  Thomas  Edwards  Freeman,  who 
signed  a  receipt  for  the  same.  The  question  directed  by 
the  Vice  Chancellor  for  the  opinion  of  the  Court  was, 
whether  the  said  indentures,  of  the  1 7th  and  1 8th  days  of 
September  1788,  were  a  valid  execution  of  the  said  power 
of  sale.     This  case  was  argued  in  Easier  term  last,  by 

Preston,  for  the  plaintiff.  The  question  is,  whether 
the  execution  of  this  power  by  the  two  surviving  trustees 
is  valid.  Generally  speaking,  a  power  given  to  three 
cannot  be  executed  by  two;  but  in  this  instance  the 
fair  meaning  of  the  parties  as  collected  from  the  whole 
instrument  is,  that  the  power  should  be  executed  by  the 
trustees  for  the  time  being;  first,  it  never  could  be  in- 
S  s  3  tended 


Wiisoau 


6l4  CASES  in  TRINITY  TERM 

1818.        tended  to  confine  the  execution  of  the  power  to  the 

trustees  named  in  the  deed*  for  a  power  is  given  to 

°^»jt/?iD  change  the  trustees.  The  new  trustees  are  to  have  all 
the  powers  of  the  original  trustees,  and  one  of  these 
powers  is  that  of  sale ;  and  although  in  terms  the  original 
power  of  sale  is  reserved  to  the  trustees  and  their  heirs, 
still  it  is  clear  from  the  other  parts  of  the  deed,  that  it 
could  not  have  been  the  intention  of  the  patties  that  the 
respective  heirs  of  the  respective  trustees  should  execute 
the  power;  for  the  new  trustees  appointed  under  .the 
authority  of  the  clause  for  changing  trustees  are  to  have 
the  same  powers  as  the  old  trustees :  they  therefore  the 
new  trustees,  and  not  the  heirs  of  the  original  trustee, 
are  invested  with  the  authority  to  execute  the  power  of 
sale ;  and  this  is  perfectly  consistent  with  the  other  partb 
of  the  deed ;  for  the  money  arising  from  the  sale  was  to 
be  intrusted  to  the  surviving  trustees  for  the  time 
being ;  and  hence  it  may  fairly  be  collected  to  have 
been  the  intention  of  the  parties  that  the  surviving 
trustees  for  the  time  being  were,  till  the  appointment  of 
new  trustees,  to  act  in  execution  of  the  power  by  vir- 
tue of  which  the  sales  were  to  be  effected.  Looking 
therefore  to  the  whole  context  of  the  instrument,  the 
sound  construction  of  the  power  seems  to  be,  that  the 
execution  thereof  should  be  confined  to  the  trustees  for 
the  time  being. 

Sugden,  contra.  The  intention  to  be  collected  from 
the  whole  of  the  deed  appears  to  be,  that  the  power 
should  not  survive,  but  that  the  heirs  of  each  trustee 
should  succeed  to  him  until  displaced  by  a  new  trustee. 
At  the  time  of  executing  the  deed  the  parties  dearly 
intended  that  not  less  than  three  should  be  intrusted 

with 


IN  THE  Fifty-eighth  YlAB  OF  GEORGE  111.  61& 

with  the  execution  of  the  power.     The  great  object  in        181& 
these  instruments  is  to  protect  the  interest  of  the  re-     _ 

r  Town  sin* 

mainder-man  against  the  acts  of  the  tenant  for  life.        aiainil 

°  .  Wilson. 

Now  by  the  construction  contended  for,  that  object  will 
be  defeated;  for  supposing  the  trustee  appointed  by  the 
husband  to  be  the  survivor,  he  might  by  the  consent  of 
the  husband  (after  the  death  of  the  wife)  execute  the 
power  of  sale,  and  the  interests  of  the  remainder-man 
would  probably  be  neglected.  It  is  true  that  the  money  is* 
directed  to  be  paid  to  the  trustees  for  the  time  being;  but 
that  might  be  because  there  would  be  great  inconvenience 
in  paying  it  to  three  persons.  It.  is  however,  expressly 
provided  that  three  minds  should  concur  in  the  execu- 
tion of  the  power:  and  further  it  may  be  observed,  that 
the  money  would,  in  the  ordinary  course  of  things,  be 
trusted  with  the  personal  and  not  the  real  represent- 
atives. If  any  of  the  trustees  died,  their  heirs  were  to 
stand  in  their  places.  The  power  to  appoint  new 
trustees  i*  not  imperative  on  the  parties,  and  therefore 
until  new  trustees  were  appointed,  the  heirs  of  the  de- 
ceased trustees  were  to  act,  in  order  that  there  might 
always  be  at  least  three  trustees.  The  heirs  might  be 
infants  or  lunatics,  therefore  a  power  of  substitution 
was  given,  but  stiH  the  same  number  would  always 
continue;  and  that  removes  all  argument  drawn  ab  in- 
convenient^  It  may  be  said,  that  the  covenant  for  quiet 
enjoyment  speaks  of  the  trustees  for  the  time  being;  but 
whether  by  that  is  meant  the  surviving  trustees,  must 
be  collected  from  the  other  parts  of  the  instalment. 
Where  it  is  intended  that  the  surviving  trustees  should 
act,  they  are  expressly  named  as  such ;  as  for  instance, 
each  and  every  of  them  are  to  reimburse  themselves 
their  espences*  By  the  construction  contended  for,  the 
intention  of  the  parties  wiM  be  defeated,  and  the  into- 

Ss  4  vest* 


Wilson. 
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1813.         rests  of  the  remainder-man  will  no  longer  be  protected 
— —        against  those  of  the  tenant  for  life ;  and  the  power  would 

TOWNSEND  ° 

against  be  executed  by  one,  whereas  it  is  clearly  intended  that  it 
should  be  executed  by  not  less  than  three.  It  is  a  clear 
proposition  of  law,  that  a  power  given  to  several  persons 
by  name  cannot  be  executed  by  survivors.  Dyer,  177. 
pL  32.  210.  pi.  24.  Peyton  v.  Bury  (a),  Moore,  61. 
pL  172.  And  in  ManseU  v.  Mansell,  Wilmafs  note,  the 
point  now  before  the  Court  was  treated  as  clear. 

Preston,  in  reply.  The  authorities  are  not  uniform 
as  to  powers  surviving.  In  Dyer,  371.  there  is  this, 
case :  "  A.  appointed  two  executors,  and  devised  to  2*. 
all  his  land  except  a  manor,  which  he  appointed  to  pay 
his  debts ;  one  executor  died :  it  was  holden  that  the 
other  might  sell."  The  sound  construction  of  this  in- 
strument must  be  collected  from  the  whole  contents. 
Now  the  power  to  change  the  trustees,  in  case  any  of 
them  shall  happen  to  die,  affords  internal  evidence  that 
the  parties  contemplated  the  possibility  of  surviving 
trustees,  and  that  they,  as  the  trustees  for  the  time 
being,  would  be  the  persons  to  execute  the  power. 

Cur.  adv.  vutt* 

The  following  certificate  was  afterwards  sent  to  the 
Court  of  Chancery. 

We  have  heard  this  case  argued  by  counsel,  and 
have  considered  it,  and  are  of  opinion  that  the  said  in- 
dentures, of  the  17th  and  18th  days  of  September  1788, 
were  not  a  valid  execution  of  the  said  power  of  sale. 

Ellenborougb. 
J.  Bayley. 
C.  Abbott. 

G.  S.  HoLROYDw 

{«)  %P.mns.6%6. 
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Doe,  on  the  Demise  of  Gaskell,  against  Spry.  Saturday, 

May  sad. 

Xj1  JECTMENT  for  a  bouse  and  other  premises  si-  A  covenant  in 

tuate  at  No.  189  Tottenham  Court  Road  on  the  lessee  ihall 

ground  of  a  breach  of  covenant  by  the  defendant.     The  "^  uldeof  a 

premises  in  question  were  demised  on  the  6th  September  ^e^mScjL 

1 8 1 3  by  the  lessor  of  the  plaintiff  to  Samuel  Bickford,  who  >f  broken  by 

assigned  them  to  one  George  Sellers,  and  by  whom  they  raw  meat  by  re- 

tail  although 
were  assigned  to  the  defendant.     The  lease  to  Bickford  no  beasts  were 

contained  the  following  covenant :  "  That  the  said  tered. 
SanrnelBickfbrd,  his  executors,  administrators,  or  assigns, 
shall  not  nor  will  permit  or  suffer  any  person  or  persons 
to  inhabit  or  dwell  in,  use,  or  occupy  the  said  demised 
premises  or  any  part  thereof,  who  shall  use  or  exercise 
therein  or  thereupon  the  trades  or  businesses  hereinafter 
mentioned ;  that  is  to  say,  the  trade  or  business  of  a 
brewer,  baker,  vintner,  victualler,  butcher,  poulterer, 
fishmonger,  fruiterer,  herb  seller,  bagnio  keeper,  coffee- 
house keeper,  distiller,  dyer,  brazier,  smith,  farrier, 
pipe  burner,  melting  tallow-chandler,  work  hatter,  or 
who  shall  make  auctions  or  public  sales  of  household 
goods  or  other  things  in  or  upon  the  said  demised  pre* 
mises  or  any  part  thereof,  without  the  cpnsent  in  writing 
of  the  said  William  Gaskell,  his  executors,  administators 
or  assigns,  first  obtained  for  that  purpose ;  the  §aid 
trades  or  businesses  being  particularly  excepted  in  the 
ground-lease  of  the  said  demised  premises;  and  it 
being  the  intention  of  the  parties  hereto,  that  the  said 
Samuel  Bickford,  his  executors,  administrators,  and 
assigns,  shall  be  bound  by  all  the  covenants  and  agree- 
ments mentioned  in  the  said  indenture  of  lease."  There 

was 
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this  had  occurred  before  the  repeal  of  the  statute  of  1818. 
5  Eliz.,  could  it  have  been  contended  that  this  man  was 
liable  to  penalties  for  carrying  on  the  trade  of  a 
butcher  without  having  served  an  apprenticeship? 
or  could  he  be  liable  to  the  penalties  imposed  on 
butchers  who  do  not  take  proper  care  of  the  hides  of 
animals  killed?  If  not,  then  he  cannot  be  considered 
as  a  butcher,  and  the  verdict  is  wrong. 

Lord  Ellenborough  C.  J.  It  is  not  necessary  that 
a  man  should  carry  on  every  branch  of  a  trade  in  these 
premises  in  order  to  come  within  the  proviso  of  the 
lease.  It  will  be  quite  sufficient  if  he  partially  carries  it 
on  there ;  and  here  he  does  exercise  a  material  part  of 
it,  for  he  exposes  the  meat  for  sale,  which  has,  either 
by  him  or  his  assistants,  been  slaughtered  elsewhere. 
In  the  case  of  Doe  dem.  Bish  v.  Keeling  (a),  where  there 
was  a  similar  proviso  against  carrying  on  the  business 
of  a  school-master,  it  was  never  mado  a  question  to  what 
extent  or  in  what  manner  that  business  was  carried  on. 
The  real  object  in,  all  these  cases,  is  to  prevent  the 
lowering  of  the  tenement  in  the  scale  of  houses, 
by  the  exercise  whether  wholly  or  partially  of  those 
trades  which  in  the  judgment  of  the  lessor  are  likely 
to  prevent  tenants  from  afterwards  taking  the  premises, 
and  which  by  so  doipg  may  depreciate  their  value  at  a 
fcture  period.  I  think  therefore,  that  the  direction  of 
the  learned  judge  was  right. 

Abbott  J.     There  are  in  many  markets  butchers9 
shops  where  no  animal  ever  is  or  can  be  slaughtered, 

(a)  i  M.  &  S.  95. 

and 
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and  yet  without  doubt  the   persons  occupying  them 
carry  on  the  trade  of  butchers  there. 

Holrotd  J.  concurred. 

Bayley  J.  Suppose  this  man  had  been  convicted 
for  selling  meat  on  the  Lord's  day,  would  it  be  a  defence 
to  him  to  say  that  he  did  not  kill  the  animal?  and  yet 
the  penalty  is  only  imposed  on  butchers  who  shall  sell 
meat  on  that  day.  The  24  H.  8.  c.  3.  enacts,  that 
every  person  who  shall  sell,  by  himself  and  others,  the 
carcases  of  beef,  pork,  &c.  shall  sell  at  a  specified  price, 
and  by  avoirdupois  weight.  Now  when  this  act  was 
suspended  for  a  time,  by  27  H.  8.  c.  9.,  as  to  the  pro- 
visions contained  in  it,  the  latter  act  uses  the  words  all 
butchers  and  others  selling  flesh  by  retail.  So  that 
these  acts  appear  to  have  used  the  term  "  butchenP 
and  "  person  selling  flesh  by  retail'9  as  synonymous. 
The  33  H.  8.  c.  11.,  by  which  the  first  mentioned  of 
these  two  acts  was  repealed,  is  to  the  same  effect. 

Rule  refused. 


8*t*rda},  Hartley  against  Harriman. 

Ma)  sad.  ° 

An  averment        a  CTION  on  the  case.     The  first  count  of  the  de- 

in  a  declaration    ±\ 

that  defend-  claration  stated,  that  the  defendant,  on  1st  October 

ant's  dogs  were 

accustomed  to     1816,  wrongfully  and  injuriously  did  keep  certain  dogs, 

worry  and  bite 
sheep  and 

lambs,  is  not  supported  by  proof  that  the  dogs  were  of  a  ferocious  and  mischievous  dispo- 
sition, and  that  they  had  frequently  attacked  men. 

SembUy  however,  that  an  averment  that  the  dogs  were  of  a  ferocious  and  mischievous 
disposition  would  be  sufficient  in  an  action  brought  for  an  injury  to  plaintiff's  sheep, 
without  alleging  specifically  that  they  were  accustomed  to  bite  and  worry  sheep. 

well 
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well  knowing  that  the  said  dogs  were  used  and  accus-        1818. 
tomed  to  hunt,  chase,  bite,  worry,  and  kill  sheep  and        , 

*  Hartlet 

lambs ;  which  dogs,  on  the  said  day  and  year,  and  on  against 
divers  other  days  and  times,  did  hunt,  chase,  bite,  and 
worry  divers  sheep,  great  with  lamb,  and  other  sheep 
of  the  plaintiff,  by  means  whereof  divers  of  them  died 
and  became  of  no  value,  and  the  residue  were  greatly 
injured.  There  was  a  second  count  in  the  declaration, 
which  charged  the  defendant  with  so  negligently  and 
improperly  keeping  the  said  dogs,  that  they,  on  the 
day  and  year  aforesaid,  and  on  divers  other  days,  &c. 
chased  and  bit  the  plaintiff's  sheep.     Plea  Not  guilty. 

At  the  trial,  at  the  last  Cumberland  assizes,  before 
Wood  B.,  it  appeared  that  the  sheep  in  question  were  of  , 

a  peculiar  breed,  and  that  the  plaintiff  being  anxious 
about  them,  sent  his  gardener,  on  the  day  they  arrived, 
with  his  compliments  to  the  defendant,  requesting  him 
to  take  care  of  his  dogs,  as  he  was  apprehensive  of  some 
danger  arising  from  the  dogs  frequently  going  across 
the  field  where  the  sheep  were.  The  defendant,  in  an- 
swer to  this  message,  said,  that  he  kept  the  dogs  for 
the  defence  of  his  house,  and  that  he  would,  if  he 
pleased,  keep  fifty  more.  When  the  gardener  delivered! 
the  message  to  the  defendant,  he  also  further  told  him 
that  he  had  himself  been  attacked  by  the  dogs  at  the 
plaintiff's  own  door.  There  was  other  evidence  pro- 
duced to  shew  that  the  dogs  had  upon  other  occasions 
attacked  men ;  and  in  one  instance,  where  a  man  was 
attacked  by  them,  a  voice  was  heard  from  some  person 
on  the  defendant's  premises  calling  them  off.  It  was 
also  proved  that  they  had  run  after  the  sheep  in  one  or 
two  previous  instances.  But  there  was  no  proof  that 
they  had  ever  bitten  or  worried  any  sheep  before  the 

event 
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1818*  event  which  gave  rise  to  the  action.  Topping,  at  the 
1    ■         trial,  contended,  that  there  was  no  evidence  to  suppoit 

against  that  allegation  of  the  declaration,  which  was  necessary, 
Hareimam.  ^  that  the  dogs  were  accustomed  to  bite  sheep,  to  the 
knowledge  of  the  defendant.  Scarlett,  for  the  plaintiff; 
cited  Peak*?*  Law  of  Evidence,  chap.  6.  sect.  2.,  where 
it  is  said,  that  when  it  is  proved  that  the  animal  had 
once  done  mischief  of  any  kind,  and  that  the  owner,  after 
knowledge  thereof,  permitted  him  to  go  at  large;  he 
will  be  answerable  for  all  other  damages  done  by  him, 
though  of  a  different  kind  from  that  which  he  had  be- 
fore committed.  The  learned  Judge,  upon  this,  over- 
ruled the  objection,  on  the  ground  that  there  was 
evidence  of  the  dogs  having  attacked  different  men,  and 
particularly  the  plaintiff's  gardener,  and  that  this  had 
been  done  to  the  knowledge  of  the  defendant.  The 
jury  thereupon  found  a  verdict  for  the  plaintiff  for  the 
value  of  thesheep.  Topping  having  in  the  last  3ft- 
ckaelmas  term  obtained  a  rule  nisi  for  a  new  trial  in 
9  this  case, 

Scarlett  and  Littiedale  shewed  cause.  Tbe  defendant 
had  in  this  case  sufficient  knowledge  of  the  ferocious 
nature  of  these  dogs  to  justify  the  jury  in  finding  this 
verdict.  For  it  is  quite  clear  that  he  knew  they  had 
attacked  the  plaintiff's  gardener,  he  having  been  moat 
distinctly  warned  of  it,  and  that  at  the  very  time  when 
he  was  cautioned  as  to  the  sheep.  There  is  evidence 
that  these  dogs  had  on  previous  occasions  run  after  the 
sheep,  which  is  some  proof  of  a  hostile  intention  on  their 
part;  and  as  to  the  fact  relied  on  by  the  other  side,  of 
the  total  absence  of  proof  that  they  had  ever  before 
worried  any  sheep,  that  would  go  the  length  of  establish- 
ing 
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ing  that  a  man,  however,  previously  cautioned,  could        1818* 

never  be  responsible  for  the  first  offence  committed  by 

his  dogs.     The  request  made  by  the  plaintiff  at  the  time         <**«/ 

H  AltlUAM 

the  sheep  came,  was  evidence  for  the  jury  to  infer  that 
these  were  dangerous  dogs ;  and  the  defendant  did  not 
then  deny  that  they  were  so,  for  he  only  said  that  they 
were  for  the  defence  of  his  house,  and  that  he  would 
keep  fifty  more  if  he  pleased.  Then  there  is  the  cir- 
cumstance of  the  voice  heard  from  the  defendant's  pre- 
mises calling  off  the  dogs.  It  is  true  there  is  no  distinct 
proof  whose  voice  that  was ;  but  if  either  that  of  de- 
fendant or  his  servants,  and  the  jury  might  surely  infer 
that  feet,  it  fixes  them  with  the  knowledge  of  the  fero- 
cious character  of  these  animals.  In  Judge  v.  Cox(a)9 
there  was  no  proof  that  the  dog  had  ever  actually  bitten 
any  individual  before,  and  yet  the  plaintiff  recovered  on 
a  declaration  which  alleged  that  the  dog  had  been  ac- 
customed to  bite  mankind,  and  that  the  defendant  there 
knew  it.  [Abbott  J.  I  left  it  to  the  jury  in  that  case 
to  say,  whether  the  expression  proved  to  have  been  used 
by  Mrs.  Cor,  cautioning  a  person  not  to  go  near  the  dog 
lest  he  should  be  bitten,  was  not  evidence  from  whence 
they  might  infer  that  to  her  knowledge  the  dog  had  pre- 
viously bitten  some  person.]  And  the  jury,  from  the 
circumstances  of  this  case,  might  make  a  similar  infer- 
ence. For  the  defendant,  being  cautioned,  used  lan- 
guage tantamount  to  say,  that  though  he  was  aware  of 
4he  danger  he  was  careless  as  to  consequences. 

Topping  and  /.  Williams,  contrd,  were  stopped  by  the 
Court. 

(a)  iSurkiet%%s. 

Lord 
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1818.  Lord  Ellenborough  C.  J.      The  plaintiff  has   1 

"— "" ~        fear  in  this  case  tied  up  his  complaint  by  the  allegation 

itgaintt        of  the  particular  habits  of  these  dogs,  and  of  the  de- 

\~*  A  K  &  I M  A If 

fondant's  knowledge  of  those  habits.  For  unless  it  be 
inferred  that  a  dog  accustomed  to  attack  men  is  ipso 
facto  accustomed  also  to  attack  sheep,  there  is  no  evi- 
dence to  support  this  declaration.  He  might  perhaps 
have  stated  his  ground  of  action  more  generally  by 
alleging  that  these  dogs  were  of  a  ferocious  nature  and 
unsafe  to  be  left  at  large ;  and  there  is  evidence  sufficient 
to  shew  that  the  knowledge  which  the  defendant  had 
of  these  dogs  ought  to  have  imposed  on  him  the  duty 
of  tying  them  up.  But  here  the  plaintiff  has  stated  a 
particular  habit,  and  it  does  not  appear  clearly  either 
that  the  dogs  had  that  habit,  or  that  if  they  had  the 
defendant  knew  it.  There  must  therefore  be  a  new 
trial. 

Bayley  J.  The  declaration  might  have  been  framed 
more  generally,  and  might  have  stated  that  these  were 
dogs  of  a  ferocious  and  mischievous  description,  and  then 
there  might  have  been  evidence  to  support  it.  But 
here  it  is  stated  that  they  were  accustomed  to  bite  sheep 
and  lambs.     And  there  is  no  evidence  of  that  fact. 

Abbott  J.  I  am  of  the  same  opinion.  It  is  not 
necessary  to  decide  now  whether  a  declaration  in  a  dif- 
ferent form  might  not  have  been  sufficient,  and  might 
not  have  been  sustained  by  the  present  evidence.  For 
it  is  clear  that  in  its  present  form  one  material  allega- 
tion has  not  been  proved. 

Holroyd  J.  If  the  allegation  as  to  the  habit  of  these 
dogs  were  struck  out  of  the  declaration,  a  sufficient  cause 

of 


Harriman. 
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of  action  would  not  remain.     Then  it  follows,  that  it  is         ISIS. 

material,  and  absolutely  necessary  to  be  proved.     And 

it  will  not  do  to  prove  another  fact,  which,  if  inserted     u  against 

in  the  declaration  instead  of  this,  might  have  been  quite 

sufficient  to  support  the  action.     For  the  allegation 

itself  must  be  proved. 

Rule  absolute. 


Leigh  and  Wife  against  Thornton.  fto*?, 

May  %6&. 

A  SSUMPSIT.  Declaration  stated,  that  by  an  agree-  The  tUtotc  of 

A  «_!«.,  limitations  is  a 

ment  made  between  the  plaintiffs  and  Henry  Be-  good  defence 

wkke,  of  the  20th  March  1800,  they  agreed  to  execute  a°Undlord  for 

a  lease  of  certain  premises  therein  specified  to  the  said  on^wfiohad 

Henry  Bewicke  for  the  term  of  fifty  years,  at  a  specified  once  be5"  hif 

rent.     That  under  this  agreement  Henry  Bewicke  en-  year  to  year, 

tered,  and  that  in  September  1 803,  all  his  interest  in  the  not,  within  the 

premises  vested  in  the  defendant,  who  then  entered  and  oowpicd  ufe' 

became  possessed  of  the  term.     And  they  alleged,  as  a  J^SaSl4 

breach  of  the  agreement,  that  the  defendant  did  hot  an7.  *?  from 

0  which  a  te- 

keep  the  premises  in  tenantable  repair.     There  were   nancy  could  be 

r  r  inferred,  al« 

also  other  counts  for  the  use  and  occupation  of  the  though  the  te- 
premises.    Plea, actio  non  accrevit  infra  sex  annos, and  teenfotcr- 
isaue  thereon.     At  the  trial  before  Park  J.  at  the  last   ^  {^quit. 
summer  assizes  for  the  county  of  Hereford,  it  appeared 
that  there  was  an  agreement  between  the  plaintiffs  and 
Henry  Bewicke,  whereby  they  agreed  to  grant  to  him  a 
lease  of  the  premises  for  fifty  years  at  a  certain  specified 
rent.  No  lease  was  however  in  fact  executed ;  but  Henry 
Bewicke  entered  and  continued  in  possession  till  his  ^ 

death  on  4th  July  1801.     Having  died  intestate,  his 
father  Calverley  Bewicke  took  out  administration,  en- 
Vol.L  Tt  tered 
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1818.  tered  upon  the  premises,  paid  rent,  and  continued  in 
— —        possession  until  he  also  died  in  September  1803.     He 

against  appointed  the  defendant  his  executor,  who  also  entered 
and  paid  rent  until  1 806.  At  that  period  a  person  of 
the  name  of  Baby  took  possession;  but  no  assign- 
ment of  the  premises  from  the  defendant  to  Baby  was 
produced.  Baby  continued  in  possession,  and  paid  rent 
till  1808;  the  plaintiffs  however  expressly  refused  to 
accept  him  as  their  tenant,  and  gave  receipts  for  rent  in 
the  name  of  Thornton.  Subsequent  to  April  1 808  there 
was  not  any  proof  of  an  actual  possession  of  the  pre- 
mises, or  of  any  payment  or  demand  of  rent  by  any  one* 
Upon  these  facts  the  learned  Judge  wjls  of  opinion  that 
there  was  no  proof  of  the  defendant's  being  tenant 
within  the  last  six  yeato,  and  directed  a  nonsuit.  A  rale 
having  been  obtained  in  last  Michaelmas  term  to  set 
aside  this  nonsuit. 


Jervis  and  Puller  Were  now  to  have  shewn 
against  it,  but  the  Court  called  upon 


W.  J5.  Taunton  and  Campbell  in  support  of  the  rule. 
The  statute  of  limitations  is  no  bar  to  the  plaintiffs  reco- 
vering the  rent  that  has  accrued  due  within  the  last  six 
years.  When  an  executor  enters  upon  premises  devolv- 
ing upon  him  in  that  character,  be  takes  the  same 
interest  in  the  land  which  the  testator  had.  Doe  v. 
Porter,  (a)  Here  it  is  in  proof  that  the  relation  of 
landlord  and  tenant  once  subsisted  between  the  plaintiffs 
and  defendant;  and  that  relation  could  only  be  deter- 
mined by  a  notice  to  quit,  of  which  there  was  no 

W  ST.*  13. 

evidence. 


Thornton. 
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evidence.    The  tehancy  therefore  not  being  legally  de-        1818. 
termined  still  continues,  and  the  defendant  is  liable  in        -— 

.  LtIGH 

this  action.  The  mere  circumstance  of  the  non-payment  agmnit 
of  rent  cannot  of  itself  operate  as  a  determination  of  the 
tetiancy :  nor  will  the  non-occupation  of  the  premises 
have  that  effect,  or  discharge  the  tenant  from  the  pay- 
ment of  rent:  for  it  has  been  holden,  that  where  the 
premised  daring  the  term  are  destroyed  by  fire,  and 
thereby  become  incapable  of  occupation,  that  the  tenant 
is  still  liable  for  the  rent,  and  that  it  is  recoverable  in 
such  an  actioq  as  the  present.  Baker  v.  Hottpzaffell.  (a) 
The  tenant  in  that  case  hod  not  the  actual  but  only 
constructive  occupation.  Here  the  tenancy  not  being 
determined,  the  landlord  could  not  enter  without  being 
a  trespasser;  for  the  right  of  possession  was  in  the  de- 
fendant, and  he  had  a  constructive  although  not  an 
actual  occupation.  In  this  case  therefore  the  defendant 
has  in  law  holden  the  premises  for  the  last  six  years, 
and  the  plaintiffs  in  this  form  of  action  are  entitled  to 
recover  the  rent  that  has  accrued  due  during  that 
period. 

Lord  EllenboRough  C.  J.  This  case  does  not 
appear  to  me  to  involve  a  question  of  any  great  diffi- 
culty. There  certainly  is  not  any  Authority  precisely  in 
point.  The  defendant  being  executor  to  a  tenant  from 
year  to  year,  enters  upon  the  premises,  and  pays  the 
rent  for  some  time;  but  during  the  fast  six  years  he  has 
neither  occupied  nor  pud  rent,  nor  done  any  act  from 
which  a  tenancy  can  be  inferred:  then  no  cause  of 
action  has  accrued  to  the  plaintiffs  in  respect  of  these 

(a)  4  Taunt.  46. 

Tt  1  premises 


Thornton. 
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1818.  premises  during  that  period.  And  besides,  the  case  is 
— —  equally  strong  upon  the  evidence  to  charge  Baby  as  the 
figcinu  tenant  of  these  premises,  as  it  is  against  the  present  de- 
fendant. Perhaps  upon  this  evidence  I  should  have 
left  the  case  to  the  jury,  with  a  very  strong  direction  to 
find  for  .the  defendant :  but  I  cannot  say  that  the  learned 
Judge  was  wrong  in  nonsuiting  the  plaintiffs,  when  there 
was  not  only  no  occupation  of  the  premises  within  six 
years,  but  a  total  absence  of  any  circumstance  from 
which  the  relation  of  landlord  and  tenant  during  that 
period  can  be  fairly  inferred.  I  therefore  think  that 
this  rule  should  be  discharged. 

Bayley  J.  I  am  of  the  same  opinion.  If  the  inte- 
rest in  these  premises  devolved  upon  the  defendant  as 
executor,  and  he  had  been  sued  in  that  character,  he 
would  only  be  liable  out  of  assets.  If  he  is  charged  as 
assignee,  the  answer  is,  that  he  is  liable  in  that  cha- 
racter only  in  respect  of  his  privity  of  estate,  and  that 
his  obligation  has  ceased  by  his  getting  Baby  to  accept 
the  premises,  whereby  the  latter  became  liable  in  that 
character.  If  he  is  charged  as  tenant,  then  the  answer  is, 
that  during  the  last  six  years  he  never  occupied  the 
premises,  or  did  any  act  to  make  himself  liable  as  te- 
nant: and  consequently,  that  the  plaintiffs'  cause  of 
action  did  not  accrue  within  that  time. 

Abbott  J.  I  am  of  the  same  opinion.  The  only 
evidence  to  affect  the  defendant  was,  that  the  relation  of 
landlord  and  tenant  once  subsisted  between  these  par- 
ties :  but  it  is  necessary  for  the  plaintiffs  to  shew  a  sub- 
sisting cause  of  action  in  respect  of  such  relation  within 
the  last  six  years,  which  they  have  failed  to  do.  It  has 
14  been 
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been  argued,  that  the  defendant  must  be  taken  to  have        1818. 
continued  tenant  until  the  tenancy  was  determined  by  a       — 
notice  to  quit,  and  that  therefore  he  is  tenant  at  the  pre*        «;«»*</ 
sent  time,  and  that  the  plaintiffs  are  entitled  to  recover        ■OR,rro,r« 
rent  for  the  last  six  years.     If  this  argument  were  to 
prevail,  and  the  premises  had  continued  in  the  same 
situation  unoccupied  for  forty  or  any  number  of  years, 
the  defendant  would  always  be  liable  for  the  last  six 
years'  rent,  which  would  certainly  be  productive  of 
great  inconvenience. 

Holroyd  J.  The  defendant  can  only  be  charged  as- 
assignee  in  respect  of  his  privity  of  estate.  When  Cal- 
verleyBemicke  entered  and  occupied,  he  became  liable  in 
that  character.  When  the  defendant  took  to  the  pre- 
mises, he  became  assignee  by  some  title  or  other.  Baby, 
also  claimed  to  be  tenant*  and  paid  rent ;  and  the  same, 
evidence  by  which  the  defendant  is  said  to  be  liable  as. 
assignee,  will  also  affect  Baby,  The  defendant  there- 
fore is  not  liable  as  assignee  within  the  last  six  years. 
Then  is  he  liable  as  tenant  ?  Did  he  hold  the  premises 
during  that  period?  In  point  of  fact  he  certainly  did 
not :  but  it  is  said  that  he  had  a  constructive  occupa- 
tion; or,  in  other  words,  that  it  is  to  be  inferred  from 
the  circumstance  of  his  having  been  tenant  at  a  former 
period  that  he  was  so  during  the  last  six  years.  .  But  it 
seems  to  me  that  the  subsequent  occupation  by  Baby% 
and  the  non-occupation  by  the  defendant,  raises  the 
opposite  inference ;  there  being,  the  same  evidence  of 
Baltf*  being  tenant  at  one  time  as  of  the  defendant's 
being  so  at  another :  and  there  is  no  proof  that  the  de- 
fendant ever  became  tenant  subsequent  to  the  occupa- 
tion of  the  premises  by  Baby.  I  think,  therefore,  that 
T  t  3  there 
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1818. 


liKIOII 

against 
Thornton. 


there  was  here  neither  an  actual  nor  constructive  occu- 
pation by  defendant  within  the  last  six  years,  and  that 
this  rule  must  be  discharged* 

Rule  discharged. 


Wednesday, 
May  27th. 

An  inclosure 
act  gare  to  the 
party  aggrieved 
a  right  of  ap- 
peal for  any- 
thing done  in 
pursuance  of 
that  act,  or  of 
the  recited  (ge- 


The  King  against  The  Justices  of  Lancashire. 

'jTOPPING  had  obtained  a  rule  nisi  for  a  mandamtm 
to  the  Justices  of  Lancashire,  to  cause  continuances  to 
be  entered  upon  the  appeal  of  the  Hon.  and  Rev.  John 
Lumley  Savile,  against  an  order  or  adjudication  made  by 
Thomas  Gee,  the  commissioner  under  a  local  inclosure 
neral  inclosure)   act  for  tj,e  township  of  Trawden  in  the  county  palatine 

act,  on  giving  r 

of  Lancaster,  ascertaining  the  boundary  between  that 
township  and  the  neighbouring  parishes,  manors,  &c 
The  appeal  was  made  to  the  court  of  quarter  sessions, 
on  the  ground  that  the  commissioner  had  included 
within  the  boundary  of  Trawden,  a  considerable  part 
of  the  adjoining  manor  belonging  to  Mr.  Savile. 
When  the  case  came  on  at  the  sessions,  the  counsel  of 
Mr.  Savile  proposed  to  respite  the  hearing  of  the 
appeal,  which  had  been  entered,  till  the  next  sessions. 


to  the  con) mis 
sioner  and  to 
the  parties  con* 
cerned  ten 
days'  notice  in 
writing.    No- 
tice of  appeal 
against  an  or- 
der ascertain- 
ing the  boun- 
daries between 
two  townships, 
was  served  on 
the  commis- 
sioner, hut  not 
on  the  lady  of 

the  manor, who   £ut  ^  counsel  on  the  other  side  objected  that  the 

was  a  party  * 

materially  con- 
cerned in  the 
question : 
Held,  that  the 
notice  was  in- 
sufficient; al- 
though the  ge- 
neral inclosure 
act  authorized 
t  he  commis- 
sioner to  ascer- 
tain the  boun- 
daries between  the  several  parishes,  and  gave  a  right  of  appeal,  on  giving  notice  to  the 
commissioner  only. 

manor 


notices  of  appeal  were  wholly  insufficient,  and  that  the 
sessions  had  no  jurisdiction  in  the  matter  in  conse- 
quence of  that  insufficiency.  It  appeared  that  a  suffi- 
cient notice  had  been  given  to  the  commissioner 
Mr.  Gee;  but  no  notice  whatever  had  been  given 
either  to  the  Duchess  of  Bucclcuch,  the  lady  of  the 
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manor  of  Tramden,  or  to  her  agent :  and  it  was  con- 
tended that  the  clause  of  appeal  in  the  local  iriclosure 
act,  which  required  that  ten  days*  notice  in  writing  ar&a* 
should  be  given  to  the  commissioner,  and  to  the  party  ^JcMmitl 
or  parties  concerned,  not  having  been  complied  with, 
the  appeal  could  not  be  entered  or  heard.  The  court 
of  quarter  sessions  were  of  this  opinion,  and  ordered 
the  appeal  to  be  struck  out  of  the  paper. 

Scarlett  and  StatJcie  now  shewed  cause.  The  ob- 
jection taken  at  the  sessions  to  the  bearing  of  this 
appeal,  arises  on  the  appeal  clause  contained  in  the 
local  inclosure  act.  That  clause  states*  "  that  if  any 
person  or  parsons  shall  think  himself,  herself,  or  them- 
selves aggrieved  by  any  thing  done  in  pursuance  of  the 
said  recited  act,  or  this  act  (other  than  and  except 
such  determinations  of  the  said  commissioners  as  are 
herein  or  by  the  said  recited  act  directed  to  be  final, 
binding,  and*  conclusive,  and  except  in  such  cases  a* 
are  hereby  authorized  to  be  tried,  settled,  or  determined 
by  an  action  at  law  hereinbefore  mentioned,)  then  and 
in  every  such  case  he,  she,  or  they  may  appeal  to  the 
general  quarter  sessions  of  thft  peace  which  shall  be 
holden  for  the  county  of  Lancaster  within  four  montha 
next  after  the  cause  of  complaint  shall1  have  arisen*  or 
giving  to  the  said  cortimisfcioner^  and  to  the  party  or 
parties  concerned,  ten  dmji  notice  in  writing  of  such- 
appeal,  and  of  the  matter  thereof."  Now  here  it  is 
admitted,  that  due  notice  nr  writing  has  been  given  to1 
the  commissioner,  but  none  to  the  Duches*  of  Buc- 
clench,  the  lady  of  the  manor.  Then  the  only  question- 
remaining  is  this, — Was  the  lady  of  the  manor  a  party 
concerned  in  this  appeal?  That  can  hardly  be  doubted* 
T  t  \  when 
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more  reasonable  construction  of  this  will  be  to  apply         1818. 
this  clause  of  appeal  to  those  cases  which  are  either  ' 

wholly  provided  for  by  the  local  act  or  those  which  a^ahst 
are  provided  for  by  the  general  inclosure  act,  and  in  iJlJl^Sn' 
which  no  appeal  was  thereby  given,  and  that  will  in- 
clude several  cases  of  importance.  Unless  this  con- 
struction be  adopted  it  will  produce  great  inconveni- 
ence; for  the  Duchess  of  Buccleuch  is  not  the  only 
party  concerned ;  all  the  commoners  of  JVawden  are  so 
also.  For  their  right  of  common  becomes  more  or  less 
valuable  as  the  common  itself  is  greater  or  less  in  quan- 
tity. Yet  to  say  that  it  shall  be  necessary  to  give  ten 
days'  notice  in  writing  to  each  of  these  would  be  alto- 
gether to  deprive  the  party  of  his  appeal.  The  appeal 
therefore  must  be  regulated  alone  by  the  clause  in  the 
general  inclosure  act,  and  a  notice  to  the  commissioner 
will  be  sufficient  And  there  is  no  hardship  or  injustice 
in  this ;  for  he  being  elected  by  the  persons  interested  in 
the  inclosure,  is  as  it  were  the  representative  of  their 
rights,  and  a  notice  to  him  may  be  considered  as  vir- 
tually a  notice  to  them  all.  There  is  another  way  of  ' 
considering  this  question.  Suppose  the  two  acts  re- 
ferred to  consolidated  in  one  act,  which  by  a  clause  at 
the  end  of  the  general  inclosure  act  is  directed  to  be 
done  in  construing  them ;  then  there  would  be  an  Act 
containing  first  a  clause  for  ascertaining  the  boundary, 
with  an  appeal  clause  requiring  eight  days'  notice  to  the 
commissioner,  then  several  other  provisions  respecting 
the  inclosure,  and  lastly  the  appeal  clause  in  the  local 
act  If  the  act  stood  so,  it  would  be  obvious  that  this 
last  clause  had  no  reference<to  the  question  of  boundary: 
and  then  it  would  follow,  that  the  notice  here  given  was 
quite  sufficient,  and  that  the  sessions  ought  to  have 

entertained  this  appeal. 

Lord 
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to  her.    For  this  act  requires  notice  to  be  given  where        1818* 
the  former  act  did  not,  and  has  supplied  the  defect  - 

which  previously  existed ;  for  under  the  general  indosure  <**** 
act,  if  the  commissioner,  to  whom  alone  the  notice  is  i^hqmul*. 
directed  to  be  given,  should  happen  to  be  negligent  of 
his  duty,  a  party  interested  might  be  grievously  injured. 
This  act  therefore,  requires  a  specific  notice  to  be  given 
to  him.  In  this  case  none  has  been  given ;  nor  can 
any  sufficient  cause  in  sense  and  reason  be  assigned, 
why  it  should  not  have  been  given.  It  is  said,  indeed, 
that  if  this  construction  be  adopted,  it  would  follow 
that  all  the  commoners  would  be  entitled  to  notice 
and  so  there  would  be  endless  trouble  to  the  party 
appealing,  who  could  never  ascertain  who  were  or  who 
were  not  parties  concerned.  Now  whatever  might  be 
the  inconvenience  in  other  cases,  there  is  none  here; 
for  the  Duchess  of  Buccleuch  is  most  unequivocally  a 
party  concerned.  As  to  the  other  question,  whether 
commoners,  before  any  allotment  made,  are  to  be  con- 
sidered under  this  act  as  parties  concerned,  it  is  more 
doubtful.  I  should  think  they  were  not.  Giving 
effect  therefore  to  the  cumulative  construction  of  the 
the  two  acts,  as  we  are  required  to  do  by  the  clause  in 
the  general  inclosure  act,  I  think  that  the  Duchess  of 
Buccleuch  is  entitled  to  the  benefit  of  notice,  and  that 
the  party,  not  having  given  one  to  her,  had  no  right 
to  have  his  appeal  heard  at  the  quarter  sessions*  The 
rule  for  a  mandamus  must  therefore  be  dischaiged. 

Bayley  J.  I  should  be  glad  if  I  could  entertain 
any  material  ground  of  doubt  upon  this  question;  for 
it  is  undoubtedly  a  great  hardship  on  the  party  by  this 
omission  to  be  deprived  of  the  right  of  having  his 

appeal 
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be  construed  to  apply  to  cases  under  the  local  act,  and        181% 
to  those  where  no  appeal  is  given  by  the  general  in-     .  — — 
closure  act,  but  not  to  include  the  case  of  boundary     .    **««/ 
for  which  an  appeal  is  given  by  that  act*    But  this  con-    Lancashire 
struction  would  be  to  introduce  words  into  the  clause 
which  are  not  to  be  found  there,  and  cannot,  for  that 
reason,  be  adopted.     It  is  said  also,  that  if  notice  to 
the  parties  concerned  be.  required,  it  must  be  given  to 
all  the  commoners;,  but  that  is  not  so;  for  the  party 
concerned  meant  by  the  act  of  parliagaent  is  the  person 
directly  interested  in  the  soil,  who,  by  the  boundary 
being  either  in  one  direction  or  the  other,  would  be  en- 
titled to  more  or  less  land ;  that  person  in  this  case  is 
the  Duchess  of  Bucckuch,  who  is  therefore  entitled  to 
notice.     But  the  interest  of  the  commoners  is  too  re- 
mote an  interest,  and  is  not  comprehended  within  the 
meaning  of  the  clause.     We  are,  therefore,  bound  by 
the  express  words  of  the  act  of  parliament,  and  it  is  not 
in  our  power  to  grant  a  mandamus  in  this  case. 

Abbott  J.  It  is  not  to  be  assumed  in  this  case  that 
the  decision  of  the  commissioner  is  wrong;  for  the  pre- 
sumption is  that  his  determination  was  right.  It  is,  in- 
deed, to  be  lamented,  that  the  party,  by  his  own  neglect, 
should  have  lost  the  opportunity  of  trying  the  question. 
The  Court  musty  however,  decide  upon  the  correct 
construction  of  this  act  of  parliament.  It  is  true  that 
affirmative  words  in  a  statute  do  not  repeal  other  affirm- 
ative words  contained  in  a  prior  act,  unless  they  be 
repugnant.  But  that  rule  only  applies  to  acts  uncon- 
nected with  each  other ;  and  in  this  case  the  two  acts 
of  parliament  are  closely  connected.  Neither  can  it 
be  said  that  these  two  acts  can  be  taken  as  one  act  with 

two 
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Holroyd  J.    I  am  of  the  same  opinion,  that  the  no-         1818. 
tice  in  this  case  was  not  sufficient.     The  words  of  ^he         '■   -  '■ 
appeal  clause  in  the  local  act  are  sufficient  to  cover         tfJ?J;w/ 
every  case  in  which  a  party  might  be  aggrieved  by  any  ^^^SSiif 
thing  done  by  the  commissioner,  either  under  it  or  the 
general  inclosure  act ;  and  these  words  are  not  to  be 
restrained,  unless  it  clearly  appears  to  have  been  the 
intention  of  the  legislature  that  they  should  be  so.    The 
two  acts  are  not  to  be  incorporated  generally,  but  only 
so  far  as  the  provisions  of  the  general  act,  are  not  al-   . 
tered.by  the  local  act.     In  the  general  act,  the  right 
of  appeal  is  given  in  two  cases,  in  that  of  boundary, 
and  in  that  of  stopping  up  roads,   and  a  particular 
notice  of  appeal  is  required.      But  in  the  local  act, 
a  general  right  of  appeal  is  given,  with  a  different 
notice.     The  case,  therefore,  must  be  considered  as  if 
the  two  acts  were  read  together,  but  with  the  clause  of  . 
appeal  in  the  general  act  expunged,  and  then  no  doubt 
would  remain.     The  difficulty  as  to  giving  notice  to 
all  the  commoners  does  not  appear  to  me  to  exist.    For 
this  is  a  question  of  boundary,  not  of  a  right  of  common, 
and  the  "  parties  concerned"  meant  by  the  clause  must 
be  those  only  who  are  directly,  and  not  those  who  are 
only  incidentally,  interested  in  the  soil.     It  would, 
therefore,  have  been  quite  sufficient  to  have  given  a 
notice  to  the  lady  of  the  manor  alone.     But  no  such 
notice  having  been  given,  the  rule  for  this  mandamus 
must  be  discharged. 

Rule  discharged. 
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such  order,  so  mode  by  the  justices  of  the  said  town,         1818. 

to  the  justices  of  the  peace  for  the  county  of  Suffolk,  at        — 
,    .  ,  .  r    i  i  The  Kino 

their  next  general  quarter  sessions  of  the  peace,  who        against 

were  then  authorized  to  make  a  final  order  therein.       SorSouu  ° 

At  the  January  sessions  for  the  town  of   Sudbury, 

Mr.  Strutt  instituted  his  appeal  against  the  four  rates 

above  mentioned ;  and  he  then  stated  in  his  notice  four 

grounds  of  appeal.      The  borough   sessions'  having 

determined  against  him,  he  appealed  to  the  quarter 

sessions  for  the  county  of  Suffolk;  and  on  this  occasion 

he  inserted  two  additional  grounds  of  appeal  in  his 

potice.      When  the  case  came  on  to  be  heard,   it 

was  objected  that  he  had  not  given  sufficient  notices 

within   the  statute  of  41  G.  3.  £.23.5. 6.      For  the 

fourth  ground  of  appeal  in  his  notice  was,  that  he, was 

rated  and   assessed  for  and  in  respect  of  his  lands, 

tenements,  &c.  in  a  greater  and  higher  proportion 

than  all  the  other  inhabitants  and  occupiers  whose 

names  were  mentioned  and  inserted  in  the  said  rates. 

This  therefore,  made  it  necessary  to  give  notice  to 

those  persons,   they  being  interested  in  the  appeal. 

The  court  of  quarter  sessions  were  of  this  opinion,  and 

refused  to  hear  the  easel  further.     It  appeared  from  the 

affidavits  that  sufficient  notice  had  been  given  to  the 

persons  who  had  made  the  rates  in  question  under  the 

authority  of  the  local  act;    and  that  the  number  of 

the  other  persons  mentioned  in  the  rate  amounted  to 

about  three  hundred  and  sixty-four  individuals. 

Nolan  and  Dover  shewed  cai^e.     The  objection  to 

'  the  notice  taken  at  the  sessions  is  good.     For  by  that. 

notice  the  party  institutes  a  comparison  between  his  own 

rate  and  those  of  all  the  other  persons.     And  the  rule 

Vol.  I.  U  u  as 
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Storks  and  Robinson,  contra.      The  appeal  clause       1618. 
states,  that  the  party  aggrieved  by  any  rate  may  appeal        "     " 
"  to  the  justices  of  the  peace  of  the  town  of  Sudbury,        aXabtu 
at  their  general  quarter  sessions  of  the  peace  nest  after  ^so^o  rT. 
the  making  or  demanding  the  same^  or  at  any  other 
sessions  to  be  held  for  the  said  town  and  liberty."   Now 
though  unquestionably  the  first  rate  was  before  the 
October  sessions,  yet  the  party  was  not  compelled  to  go 
there,  for  he  may  go  to  any  other  sessions  of  the  peace 
holden  for  the  said  borough,  and  therefore  he  might  go 
to  the  January  sessions.     {Bayley  J.    The  true  con- 
struction of  that  clause  is  this :  the  legislature  alluded 
to  the  general  sessions,  which  might  be  holden  within 
the  borough,  and  which  might  happen  before  the  quar- 
ter sessions,  not  depending  on  that  act  of  parliament 
by  which  the  latter  are  regulated;    and  the  clause 
means,  that  the  party  may  appeal  either  to  the  quarter 
sessions,  or  to  the  general  sessions,  next  after  the  rale, 
as  the  case  may  be.    I  think  the  appeal  as  to  the  first 
rate  was  clearly  out  of  time.]    Supposing  that  to  be  so, 
still  the  party  is  entitled  to  hare  his  appeal  heard  against 
the  remaining  rates.     The  objection  as  to  including 
four  rates  in  one  appeal  is  not  valid ;  for  it  may  be  con- 
sidered in  fact  as  four   separate  appeals:   and  the 
sessions  might  confirm  one  rate  and  quash  the  others, 
according  to  their  discretion ;  so  that  the  respondents 
would  not  suffer  any  inconvenience.    Then,  as  to  the 
objection  to  the  notice,  it  is  manifestly  next,  to  ail  inn 
possible  thing  to  give  the  notices  required  by  the  ob- 
jection :  and  here  the  party  does  not  stiek  to  increase 
the  rates  of  any  other  person,  but  only  to  diminish  his 
own;  and  that  is  the  true  ground  of  distinction  between 
the  cases  where  notice  to  the  other  individuals  is  or  is 
U  u  2  not 
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objectionable.    It  contains  six  grounds  of  appeal,  the        1813. 

fourth  of  winch  is  "  that  the  appellant  is  rated  for  his       • 

The  Kino 
premises  in  a  greater  and  higher  proportion  than  all         <?««!/ 

the  other  inhabitants  and  occupiers  whose  names  are  So? folic. 
mentioned  in  the  said  rate."  It  is  contended  that  this 
made  it  necessary  to  give  notice  to  all  those  other  inha- 
bitants and  occupiers,  amounting  in  the  whtfle  to  the 
number  of  three  hundred  and  sixty-four  persons.  But 
that  is  not  necessary.  The  statute  43  G.  3.  c.  23.  -first 
gave  to  the  justices  the  power  of  amending  the  rate  ap- 
pealed against,  instead  of  altogether  quashing  it;  but 
required  the  grounds  of  Che  appeal  to  be  stated,  and 
notice  to  be  given  to  the  parties  aflected  by  the  appeal. 
So  that  where  the  ground  is  that  A.9  B.9  or  C  are  un- 
der-rated, it  would  be  necessary  to  give  notice  to  those 
individuals  r  but  where  the  ground  of  complaint  is, 
that  the  party  appealing  is  over-rated  in  respect  to  all 
the  rest,,  then  it  would  not- be  necessary,  because  the 
alteration  sought  is  the  diminution  of  his  assessment 
only,  and  the  rest  of  the  rqte  remains  entire.  Then  as 
to  the  other  point,  thdt  the  party  here  has  inserted  in 
his  second  notice  two  fresh  grounds  of  appeal,  the  im- 
pression on  my  mind  is,  that  he  must  at  the  cbunty 
sessions  be  confined  to  the  same  grounds  of  objection  to 
the  rate  as  he  took  at  the  borough  sessions:  for  the 
former  court  is  in  the  nature  of  a  court  of  review,  and 
it  is  their  duty  to  examine  if  the  rate  can  be  supported 
on  the  grounds  decided 'Upon  by  the  Court  below.  If 
that  were  not  so,  it  would  be  open  to  the  party  at  the 
borough  sessions  to  state  any  illusory  grounds  of  ap- 
peal, and  to  put  forth  his  whole  strength  by  surprize  at 
the  county  sessions.  The  clause  therefore  which  directs 
that  the  party,  if  dissatisfied  with  the  decision  of  the 
U  u  3  borough 
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Morgans  against  Bridges  and  Another.        &w^> 

0  May  30th.. 

,  ACTION  against  the  defendants,  late  sheriff  of  the  The  sheriff 

county  of  Middlesex •,  for  permitting  to  escape  one  a^nS  g7i£ 
Godfrey  Bamett  whom    he  had  arrested  on  mesne  Xfat^xi?* 
process  at  the  suit  of  the  plaintiff.    Plea,  Not  guilty.  I^SSIiJJ4" 
At  the  trial  before  Abbott  X,  at  the  London  sittings  wntricttog  the 

e      debt  had  repre- 

after  Hilary  term,  it  appeared  in  evidence,  that  a  writ  «ented  himself 

,       .         .•  •        V»   **       **  .  •       -  MG.A.-  Held, 

having  issued  against  Godfrey  Barnett,  at  the  suit  of  that  the  sheriff; 
the  plaintiff,  the  latter  sent  one  Davis  to  point  out  the  formed  of  these 
person  of  the  defendant  to  the  sheriffs'  officer.    The  ^S^StS 
sheriffs,  by  their  officer,  arrested  the  person  so  pointed  *,le,  *•* dcbtor 

.  i  ,  .       inhiscosto- 

out:    upon  enquiry  however,  he  turned  out  to  be  dy,  was  not 
Maurice  Barnett,  a  brother  of  Godfrey  Bamett.    The  him,  and  there- 
former  was  the  person  intended  to  be  arrested ;  he  had  JjJ^J^Sj 
really  contracted  the  debt,  and  had  then  described  not  lie  against 

him  fot  an 
himself  as  Godfrey,  and  the  officer  was  informed  of  escape. 

these  circumstances,  and  was  desired  to  detain  him  in 

custody ;  but  he  refused  to  do  so  unless  the  plaintiff  would 

give  an  indemnity,  and  that  being  refused,  the  person 

in  custody  was  permitted  to  go  at  large.     Upon  these 

(acts  it  was  urged,  that  as  Maurice  Barnett,  the  real 

debtor,  was  once  in  the  sheriff's  custody,  it  was  the 

duty  of  the  latter  to  detain  him,  although  the  writ 

issued  against  Godfrey  Bamett.    The  learned  Judge 

directed  the   jury  to  find    a  verdict  with    nominal 

damages  for  the  plaintiff^  with  liberty  to  the  defendant 

to  move  to  enter  a  nonsuit.    A  rule  for  that  purpose 

having  been  obtained  in  Easter  term, 

Marryat  and  Reader  now  shewed    cause.      This 

action  is  clearly  maintainable.    The  sheriff  having  in 

U  u  4  his 
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Maurice  Barnctt  is  Godfrey  Burnett,,  and  that  the 
sheriff  having  been  informed,  of  the  circumstances  of 
the  case,- ought  to  have  treated  him  as  such,  and 
was  bound  to  execute  the  writ  as  against  him.  But 
Shodgctt  \.  Clipson  (a),  is  an  authority  to  shew,  that 
the  sheriff,  under  such  a  writ,  could  not  justify  the 
arrest  of  a  person  not  bearing  the  real  or  reputed 
name  mentioned  in  the  writ;  and  Cole  v.  Hindson  (6), 
and  Scandover  v.  Warne  (c),  are  to  the  same  effect.  In 
Foster  Kd)>  it  is  laid  down,  that,  if  there  be  a  mistake 
in  the  name  of  a  person  on  whom  the  process  is  to  be 
executed,  and  the  officer  exceed  his  authority  and  be 
killed,  this  will  amount  to  no  more  than  manslaughter 
in  the  person  whose  liberty  is  invaded.  Assuming, 
however,  that  the  sheriff  under  the  special  circumstances 
of  this  case,  would  have  been  justified  in  arresting 
Maurice  Barnett,  it  by  no  means  follows,  that  he  was 
bound- so  to  do;  and  it  is  incumbent,  on  the  plaintiff 
to  establish  that  he  has. made  hiniself  a  wrongs-doer  by 
a  breach  of  duty.  He  is  bound  to  arrest  the  person 
described  in.  the  writ.  .  In  ordinary  cases  he  may  ac- 
quire information  as  to  the  identity  of  parties  described 
•  by  a  reputed  name,  from  persons  within  his  bailiwick, 
having  no  interest  in  the  execution  of  the  process ;  but 
as.  to  the  identity  of  a  person  described  only  by  a 
same  assumed  for  a  particular  purpose,  he  can  acquire 
information  only  from  the  party  in  whose  presence  the 
name  was  -  assumed,  and  that  •  would  generally  be  a 
person  interested  in  executing  the  process.  -Is  the 
sheriff  bound' to. trust  to  information  coming  from  such 
a  source  ?  upon  the  truth  or  falsehood  of  which  must 


(«)  8JE*t/.3S& 
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against 
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entirely 
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cause,  if  he  was  not  so  bound  to  act,  he  cannot  be        1818, 
liable  to  the  present  action.    And  I  think  that  he  was.  ■     ■ 

not  so  bound  to  act.  If  we  were  to  hold  that  he  was,  M^w*,Hf 
we  should  place  him  in  a  situation  of  great  difficulty  Kimcc* 
and  peril.  He  could  not  tell  whether  to  rely  safely  on 
the  assertions  of  the  one  party  or  the  other.  Then  if 
he  was  not  bound  to  detain  Maurice  Barnett  in  his 
custody,  the  present  action  cannot  be  sustained ;  and  the 
rule  for  entering  a  nonsuit  must  be  made  absolute. 

Bayley  J.  I  am  of  the  same  opinion.  The  plaintiff 
in  this  case  might  certainly  have  proceeded  against 
Maurice  under  the  name  of  Godfrey ;  and  if  the  sheriff 
had  detained  him  in  Custody  after  the  arrest,  he  would, 
under  the  circumstances  stated,  hare  been  justified  in 
so  doing.  But  that  is  not  the  question  here.  The  real 
point  is,  was  the  sheriff  bound  so  to  act  ?  It  is  his  duty 
to  look  at  the  writ,  and  arrest  the  person  there  named, 
and  Maurice  Barnett  was  not  the  person  named  there. 
It  is  said  that  it  is  hard  on  the  plaintiff  to  lose  the  op- 
portunity of  arresting  his  debtor;  but  after  all  he  is 
not  free  from  blame.  It  was  his  fault  originally  in 
trusting  a  man  whose  name  he  did  not  know,  which 
has  produced  all  the  inconvenience. 

Abbott  J.  I  am  of  the  samo  opinion.  The 
question  made  at  the  trial  was,  whether  the  sheriff 
might  not,  under  this  warrant,  lawfully  have  ar- 
rested and  detained  Maurice  Barnett.  I  then  thought 
that  he  might,  and  I  think  so  still;  and  that  he 
might  have  justified,  in  an  action  for  the  false  hnpiri* 
sonment,  by  averring  that  the  party  arrested  was  caDed 
Godfrey;  for  the  name  by  which  he  has  designated 
himself  cannot  as  against  him  be  considered  other  thai* 
..   ii  his 
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Although  the  sheriff  may  be  presumed  to  know  the         1818. 
real  names,  and  the  names  by  reputation  of  all  the  per-        — — 

MoftOANS 

sons  within  his  bailiwick,  yet  it  is  manifestly  impossible  «r«W 
that  he  should  know  a  man  by  a  name  which  lie  has 
assumed  upon  one  occasion  only,  and  by  which  he  is 
not  generally  known.  Here  Maurice  would  have  been 
guilty  of  forgery  if  he  had  signed  the  name  of  Godfrey 
to  a  bill  of  exchange:  although  if  Godfrey  was  the 
name  by  which  he  was  generally  known,  be  would  only 
have  been  guilty  of  a  fraud.  When  therefore  the  sheriff 
found  that  he  had  arrested  a  man  not  known  by  the  name 
of  Godfrey^  and  whose  name  was  Maurice,  although  he 
might  have  been  justified  in  detaining  him,  still  he  wa$ 
.not  .bound  to  do  so  at  his  peril. 

.Rule  absolute  for  entering  nonsuit. 


Jeune  against  Ward.  stwi*,, 

May  so\h. 

A  CTION  against  defendant  as  acceptor  of  a  bill  of  whereabfflof 
exchange  for  150Z.  drawn  by  J.  G.  upon  the  de-  "wnS'ind* 
fendant,  in  favour  of  the  plaintiff  Jeune.    At  the  trial  !'„«%**£" 
at  the  London  sittings  after  Hilary  term,  before  Lord  fused  *«*!*- 

°  J  ance  by  the  de- 

Ellenborough  C.  J.,  it  appeared  that  the  defendant,  fendant,  but 
together  with  another  person  of  the  name  of  Stubbin,  wards  for  a  eon- 
was  the  co-executor  of  the  will  of  a  Mrs.  Leake,  under  of  time  In  hh* 
which  the  drawer  Godfrey  was  entitled  to  a  legacy  of  Jjt"^"^1 
200/.  on  his  coming  of  age.  In  consequence  of  this,  Proved  by  Mm: 
Godfrey,  on  the  28th  May  18 17,  drew  the  bill  on  de-  Justices,  dissent 
fendant  in  favour  of  the  plaintiff,  as  a  payment  of  his  le*boro*jbC.]~ 
bill  for  goods  sold  and  delivered.  .The  plaintiff  who  S^tS-*" 
lived  in  London,  went  over  on  the  29th  May,  to  the  ihenhr  K*M«  . 

■  -  ,  I     -  ■*  acceptor  •* 

,     defendant's  thebilt 
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Chtrney  now  shewed  cans*  This  conduct  of  the  1818. 
defendant  amounted  to  an  acceptance*  For,  first,  he 
retained  the  bill  beyond  a  reasonable  time.  The  bill 
was  left  with  him  for  acceptance  on  29th  May,  and  it 
remained  with  him  till  9th  July,  when  die  defendant 
destroyed  it  The  principle  laid  down  in  Harvey  v. 
Martin(a)  must  govern  this  case.  There  a  person  to 
whom  a  bill  of  exchange  had  been  transmitted  for  ac- 
ceptance, retained  it  for  some  time  in  his  hands.  The 
plaintiff  wrote  to  know  what  had  become  of  it,  and  then 
the  defendant,  who  said  that  he  had  retained  it  because 
he  had  intended  to  accept  it,  declined  accepting  the  bill. 
But  that  retention  of  the  bill  amounted  in  law  to,  and 
was  held  to  be,  an  acceptance.  So  here  the  retaining 
of  this  bill,  which  was  left  for  acceptance,  for  so  long  a 
period,  makes  the  defendant  liable.  And  besides,  there 
is  here  the  additional  fact  of  the  destruction  of  the  bill. 
By  that  act  the  defendant  prevented  the  plaintiff  from 
ever  suing  die  drawer.  That  fells  within  the  case  of 
Trimmm-  v.  Oddy  (*),  where  Lord  Kenyan  lays  it  down, 
that  if  a  party  put  upon  a  bill  that  which  essentially 
injures  and  defaces  it,  that  makes  him  liable  as  ac- 
ceptor. Here  the  case  is  much  stronger,  for  the  party 
has  not  merely  defaced  and  essentially  injured  the  bill, 
but  has  actually  destroyed  it  The  verdict  therefore  is 
right. 

Topping  and  Oaselee9  in  support  of  the  rule.  There 
is  one  fact  which  materially  distinguishes  this  case  from 
all  those  which  have  been  cited,  viz.  that  here  there  is 
an  absolute  refusal  to  accept,  given  originally  by  the 

(«)  I  Campb.  415. ». 

(b)  CrnlUmU  sittings,  iSoc,  Chhtj  CH&lk  o/Exck.  160. 

defendant ; 
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custom  the  destruction  of  a  bill  does  not  amount  to  an        1S1 
acceptance 

Lord  Ellesborocqh  C.  J.  I  do  not  recollect  that  w* 
any  question  was  made  at  the  trial  as  to  the  correctness 
of  Gould's  evidence.  His  statement  was,  that  the 
bill  in  this  case  was  originally  left  with  the  defendant 
for  acceptance,  and  by  the  defendant's  own  letter  it 
afterwards  appeared  that  the  bill  had  been  destroyed  by 
him.  I  certainly  at  that  time  proceeded  on  the  ground 
that  it  was  the  ordinary  and  recognized  custom  of  mer- 
chants, that  when  a  bill  has  been  left  for  acceptance, 
if  after  a  reasonable  time  has  expired  (and  here  a  rea- 
sonable time  bad  expired)  the  party  omitted  to  return 
the  bill,  he  must  be  considered  as  having  retained  it  for 
acceptance.  This  case  goes  still  further ;  for  here  the 
defendant  by  his  own  act  puts  it  wholly  out  of  his 
power  ever  to  return  it,  and  thereby  deprived  the 
holder,  (there  being  no  power  of  recreating  the  bill,)  of 
the  advantage  of  being  able  to  prove  the  hand-writing 
of  the  drawer.  In  such  a  case  I  have  always  considered 
it  as  a  matter  of  course  that  such  retention  and  destruc- 
tion of  a  bill  of  exchange  was  tantamount  to  an  abso- 
lute refusal  to  redeliver  it,  and  was  therefore,  in  point 
of  law,  an  acceptance.  But  it  is  contended  that  no 
case  can  be  cited,  which  goes  so  far  as  this  proposi- 
tion. The  principle  laid  down  by  Lord  Kaiyon  in 
Trimmer  v.  Oddy>  seems  to  me  to  govern  tin's  case. 
That  decision,  I  well  remember,  made  a  consider- 
able impression  on  my  mind.  In  the  ordinary  course 
of  business,  when  a  bill  is  left  with  the  acceptor,  he  is 
to  consider  whether  he  will  accept  it  or  return  it.  If 
he,  without  saying  any  tiling,  retains  it  in  his  hands, 
Vol.  L  X  x  the 
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these  two  the  application  was  made*    No  payment  is  1918. 
then  Biade,  nor  is  there  any  reason  to  suppose  that  any  - 

acceptance  was  then  given.   For  some  reason,  however,  against 


which  does  not  appear,  the  bill  was  then  left  in  the 
possession  of  the  defendant,  where  it  remained  till  the 
9th  July,  the  time  when  it  was  ultimately  destroyed. 
Where  a  bill  is,  in  the  usual  course  of  business,  left  for 
acceptance  it  is  the  duty  of  the  party  who  leaves  it  to 
call  again  for  it,  and  to  inquire  whether  it  has  been 
accepted  or  not.  It  is  not,  as  it  seems  to  me,  the  duty 
of  the  other  person  to  send  it  to  him,  unless,  as  in  the 
case  cited  of  Harvey  v.  Martin,  there  is  a  usual  course 
of  dealing  between  the  particular  individuals  concerned 
so  to  do.  Here  the  party  who  left  the  bill  does  not 
appear  ever  to  have  called  or  sent  for  it;  and  that  ma- 
terially affects  the  present  case.  I  forbear  to  say,  at 
present,  what  would  be  my  judgment  on  the  effect  of  a 
destruction  of  the  instrument  by  the  party  with  whoei 
it  was  left  for  acceptance,  within  the  reasonable  time 
during  which  the  other  party  might  expect  an  accept- 
ance of  the  bill.  If  a  party  says  he  has  destroyed  the 
bill,  and  that  he  will  not  accept  it,  such  destruction 
might  probably  subject  him  to  an  action  of  trover  for 
the  bill ;  but  I  cannot  think  that  it  would  amount  to 
an  acceptance  of  it.  For  what  is  an  acceptance  ?  It  is 
an  engagement  of  the  one  party  acceding  to  the  propo- 
sition of  the  other;  and  it  would  be  very  strange  indeed 
if  a  refusal  on  his  part  could  in  law  be  deemed  an  ac- 
ceding to  the  proposition.  But  I  give  no  judgment  on 
this  point;  for  the  facts  here  do  not  warrant  the  caBr 
elusion  that  the  bill  was  destroyed  by  the  defendant 
during  the  period  when  the  plaintiff  could  consider  it  * 
as  remaining  for  acceptance.  It  appears  that  at  the 
X  x  2  end 
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me,  amount  to  an  acceptance  of  the  bill  by  the  defend*        1818. 

ant.     I  think,  therefore,  that  this  rule  should  be  made         ,    ^ 

absolute.  $«»' 

Warp. 

Abbott  J.     I  am  not  able  to  satisfy  my  mind  that; 
under  the  circumstances  of  this  case,  the  defendant  is 
liable  as  acceptor.     There  is  no  case  similar  in  its  facte 
to  this;  for  this  transaction  is  out  of  the  course  of  the 
ordinary  dealing  between  merchants.     It  appears  that 
the  defendant  was  one  of  two  executors  to  a  will,  under 
which  Godfrey  was  entitled  to  a  legacy  of  200Z.,  on  the 
credit  of  which  he  drew  the  bill  in  question.      The 
plaintiff  does  not  send  the  bill  by  the  post,  or  to  any 
agent  in  the  country,  but  goes  himself  with  it,   and 
returns'  without  it ;  then,  at  the  end  of  the  month  of 
June9  he  introduces  himself  by  a  letter  to  Egerton,  and 
desires  his  assistance  to  secure  the  payment  of  the 
money.     The  bill,  too,  which  was  drawn  on  the  28th 
May,  must  have  been  placed  by  the  plaintiff  in  the 
defendant's  hands  in  the  beginning  of  June,  and  the 
whole  transaction  ought  to  have  been  completed  early 
in  that  month.    We  then  find  that  the  plaintiff, '  even 
at  the  end  of  that  month,  does  not  rely  on  the  deten- 
tion of  the  bill  having  amounted  in  law  to  an  accept- 
ance, but  requests  Egerton  to  help  him  to  get  the  mo- 
ney from  Godfrey,  which  could  not  hare  been  necessary 
if  Ward  had  then  been  liable.     Now  the  account  of  the 
witnesses,  both  on  one  side  and  on  the  other,  is  this: 
Gould  says  that   Ward  admitted  that  the  bill  was  left 
with  him  for  acceptance ;  and  Egerton  states  that  the 
plaintiff  told  him  that  Ward  had  refused   to  accept 
the  bilL     And  in  fact  the  plaintiff  does  not  then  seem 
to  have  considered  the  defendant  liable  to  him ;  and  I 
X  x  3  cannot 
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Fxnlayson  against  M'Leod.  m**** 

°  June  u»t- 


•*-n' 


'PHIS  cause  was  referred  by  an  order  of  nisi  prius;    a  specially 

X  having  been 

the  costs  of  the  cause  were  directed  to  abide  the  obtained,  on 

verdict,  and  the  costs  of  the  reference  and  of  the  special  the  defendant, 

jury  were  left  in  the  discretion  of  the  arbitrator,  who  by  Jcfmed^od* 

his  award  ordered  a  verdict  to  be  entered  for  the  plaintiff  *J  ^rcnte! 

for  part  of  his  demand,  but  that. he  should  pay  the  thcco.uof 

r  r  *  the  cause  were 

co&ts  of  the  reference  and  special  jury.     The  special    to  abide  the 

jury  had  been  obtained  upon  the  motion  of  the  defendant.  thc  costs  of  the 

Scarlett  obtained  a  rule  for  setting  aside  the  award  Jhe^dal jnif 

pro  tanto;  on  the  ground  that  as  the  special  jury  had  JjJjJ*^1^11* 

been  obtained  by  the  defendant,  and  the  plaintiff  had  a  arbitrators 

,  .  .  Held,  that 

verdict,   that  a  Judge  at  nisi  prius  could  not  have  the  arbitrator 

deprived  the  latter  of  his  costs;  and  that  it  was  the  directing  a 

intention  of  the  parties  to  give  to  the  arbitrator  the  pWnUfr,°aJlard 

same  power  only  that  would  otherwise  be  exercised  by  ^*^heahl5£ 

the  Judge.  costs  of  the 

°  special  jury. 

Richardson  now  shewed  cause.  The  costs  of  the 
special  jury  arc  expressly  left  in  the  discretion  of  the 
arbitrator,  and  he  has  exercised  it  by  awarding  that 
they  should  be  paid  by  the  plaintiff:  he  has  therefore 
not  exceeded  thc  authority,  entrusted  to  him,  and  the 
award  is  good. 

The  Court,  however,  thought  that  the  fair  meaning 

of  the  submission  was,  that  the  arbitrator  should  have 

the  power  of  allowing  the  costs  of  the  special  jury  as 

costs  in  the  cause,  if  the  party  who  moved  for  the  same 

mere  to  succeed. 

Rule  absolute. 

Xx4 
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Di  Tastit 
agmmu 
Shaw. 


truly  pay  or  cause  to  be  paid  unjto  the  said  Sir  J.  Pf        1S18;, 
B.  S.,  S.  N.  Barber ■,   and  J.  H.  Houstoun,  their  exe- 
cutors, administrators,  and  assigns,  the  said  debt  or 
sum  of  money  then  due  and  owing,  and  also  all  and 
every  sum  and  sums  of  money  which  at  any  time  there- 
after should  become  due  and  owing  to  them  from  the 
said  J.  H.  Houstoun  as  aforesaid,  and  according  to  the 
true  intent  and  meaning  of  the  said  indenture.     The 
plea  then  stated,  that  the  said  sum  of  money  wherein 
the  said  J.  Henry  Houstoun  was  so  indebted  to  the  said 
Sir  J.  P.,  B.  &,    S.  N.y    and  J.  H.y  at  the   time   of 
making  the  said  indenture,  then  and  there  amounted  to 
a  large  sum  of  money,  to  wit,  the  sum  of  100,000/.; 
and  that  he  the  said  J.  Henry  afterwards  and  in  his 
lifetime,  to  wit,  on  the  said  19th  day  of  August,  in  the 
year  of  our  Lord  18 12,  and  on  divers  other  days  and 
times  between  that  day  and  the  death  of  him  the  said 
J.  Henty,  at,  &c,  became  indebted  to  the  said  Sir 
J.  P.,  B.  &,  &  N.,  and  J.  H.  Houstoun,  in  divers  other 
large  sums  of  money,  amounting  in  the  whole  to  an- 
other large  sum  of  money,  to  wit,  the  further  sum  of 
100,000/.,  which  said  several  sums  of  money,  and  each 
of  them,  and  every  part  thereof,  were  due  and  unpaid  at 
the  time  of  the  death  of  the  said  J.  Henry %  and  now  are 
due  and  owing  to  the  said  Sir  J.  P.,  B.  &,  and  S.  &, 
to  wit,  at,  &c     The  plea  then  stated,  that  defendants 
had  fully  administered  all  and  singular  the  goods  and 
chattels  which  were  of  the  said  J.Henry  at  the  time  of' 
his  decease,  which  had  come  to  their  hands  as  exe- 
cutors and  executrix,  to  be  administered,  except  goods 
and  chattels,  to  the  value  of  100/,   to  wit,  at,  &c. 
And  that  they  have  not,  nor  on  the  day  of  exhibiting 
of  the  bill  of  the  said  Fermin  in  his  behalf,  or  at  any 

time 
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of  law  will  not  notice  an  equitable  debt    Plummer  v.        1818. 
Merchant  (a)  is  an  authority  to  shew  that  a  court  of  ' 

law  will  look  to  an  equitable  debt;  and  in  SAqfto  v.  a%aimt  T 
Powell  (b)  it  is  laid  down,  that  executors  are  bound  to 
take  the  same  notice  of  a  decree  in  equity  as  of  a  judg- 
ment at  common  law.  In  Lone  v.  Casey  (c)  **  it  was 
bolden,  that  a  marriage  trust  for  securing  a  provision  to 
the  wife  might  be  given  in  evidence  by  her  on  a  plea  of 
plene  administravit,  in  an  action  brought  against  her 
as  executrix ;  and  that  she  might  retain  out  of  the  per- 
sonal assets  so  much  as  was  equal  to  the  damages  sus- 
tained by  the  breach  of  covenant."  In  that  case  the 
legal  debt  was  due  to  the  trustee,  and  the  executrix  had 
only  a  debt  in  equity.  In  Totter'%  Law  of  Executors  (rf) 
it  is  laid  down,  that  an  executor  has  an  authority  to 
retain  wherever  he  might  have  been  sued  or  have  paid 
the  debt.  And  Weeks  v.  Gore  (e),  and  Waring  v.  Dan* 
vers  (f),  are  cases  in  illustration  of  this  principle. 
Now  it  is  clear  in  this  case  that  the  executors  might  be 
sued  in  equity,  and  they  certainly  would  have  been 
justified  in  paying  the  debt  that  has  accrued  due  in 
consequence  of  this  breach  of  covenant.  This  then 
being  a  debt  of  which  payment  might  be  enforced, 
and  which  the  executors  would  have  been  justified  in 
paying,  they  are  entitled  to  retain.  And  this  plea 
therefore  is  good,  and  the  defendant  is  entitled  to 
judgment. 

Littledale,  in  reply.  The  defendants  would  not  have 
been  justified  at  law  in  paying  this  debt,  because  the 
money  due  on  the  covenant  could  not  be  enforced  in  a 

(a)  3  Burr.  1380.  (*)  $Lev.  355.  (c)  ijW.965. 

{d)  P.  197.  (*)  3  P.  HTmu  184.  «•         (/)  1  P.  Wmu  *9  J. 

court 


Shaw. 


in  the  Firnr-EioHTH  Year  of  GEORGE  III.  S69 

licet,  and  avers  that  it  still  remains  unpaid,  and  has        1818. 
been  increased  by  further  advances  to  another  sum  % 

mentioned  also  under  a  videlicet  and  plene  adminis-  ^t/ 
travit,  prater  ioo/.  which  is  not  sufficient  to  pay  the 
debt,  and  is  liable  thereto.  There  is  another  plea, 
which  is  confined  to  the  debt  due  at  the  execution  of  the 
deed,  not  taking  any  notice  of  the  further  advances.  To 
these  pleas  the  plaintiff  has  demurred ;  and  the  ques- 
tion is,  whether  the  debt  secured  by  this  deed  may  or 
may  not  be  pleaded  in  this  action  as  a  specialty  debt ; 
or  by  way  of  retainer,  two  of  the  creditors  under  it 
being  two  of  the  executors  of  the  debtor.  And  we  are 
of  opinion  that  it  cannot.  The  testator,  who  was  a 
partner  in  a  house  of  trade,  was  indebted  on  his  indi- 
vidual account  to  the  partnership,  that  is  to  himself 
and  others.  The  debt  existing,  but  its  amount  l>eing 
unascertained,  he  executed  the  deed  in  question, 
whereby  he  covenanted  with  himself  and  his  partners  to 
pay  the  debt ;  upon  this  deed  no  action  could  have 
been  maintained  in  a  court  of  law  against  the  testator 
himself  while  living,  or  against  his  executors  after  his 
decease,  even  if  all  the  executors  had  been  strangers  to 
the  partnership;  and  therefore  the  deed  upon  which  the 
defendants  rely,  does  not  shew  any  debt  at  law.  But 
it  was  contended  that  it  shews  a  debt  in  equity,  and 
that  a  court  of  law  ought  to  take  notice  of  such  a  debt 
and  give  effect  to  it.  It  is  obvious,  however,  that 
justice  cannot  be  administered  without  affording  the 
plaintiff  an  opportunity  of  controverting  the  amount  of 
the  debt;  and  the  only  mode  in  which  a  fact  can  be  con- 
troverted in  an  action  at  law,  viz.  by  taking  an  issue  to 
be  tried  by  a  jury,  is  impracticable  in  the  present  case; 
because  the  debt  constitutes  an  item  in  a  partnership 

account, 
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Adam  moved  for  a  rule  nisi  for  the 'Master  to  ito* 
view  his  taxation,  in  order  that  he  might  allow  double 
costs  under  the  statute  1 1  G.  2.  c.  19.  s.  22.,  by  which 
it  was  enacted,  "  that  if  die  plaintiff  or  plaintiff*  in  re- 
plevin should  become  nonsuit,  discontinue  his  or  theht 
action,  or  have  judgment  given  against  him,  her,  or 
them,  the  defendant  or  defendants  in  such  action  shrill 
recover  double  costs  of  suit."  Here  then,  inasmuch  as 
the  arbitrator  has  awarded  in  favour  of  the  defendant, 
he  was  entitled  to  double  costs ;  for  it  was  agreed  that 
the  costs  should  abide  the  event,  which  must  mean  the 
legal  event  Swinglehurst  v.  Altham.  (a) .  And  there 
are  other  cases  to  the  tame  effect.  Then  the  Costs 
which  are  to  abide  that  event  must  be  those  costs 
which,  if  (he  case  had  proceeded,  the  defendant  would 
have  been  entitled  to  receive. 


1818. 


GvftVKY 

4gamt 
Bull  1  a. 


Tindal  shewed  cause  in  the  first  instance.  It  is  not 
to  be  disputed  that  "  event"  means  "  legal  event."  But 
the  case  here  does  not  turn  upon  that  point.  For  the 
statute  only  gives  double  costs  to  the  defendant  in  three 
specific  cases,  viz.  nonsuit,  discontinuance,  and  judg- 
ment; neither  of  which  has  happened  in  this  case. 
For  the  plaintiff  has  not  become  nonsuited,  nor  has  he 
discontinued  his  action,  nor  had  judgment  given  against 
him.  The  event,  therefore,  of  this  cause,  not  being 
one  of  the  three  modes  contemplated  by  the  statute,  it 
does  not  fell  within  the  words  of  the  act;  and  the  de* 
fendant  is  only  entitled  to  single  costs. 


Adams,  in  reply,  contended,  that  here,  though  there 
was  no  nonsuit  or  judgment,  yet  still  there  was  that 


(<.)  3r.Je.138. 
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sailed  from  Elsineur,  had  left  that  port  himself  in         1818. 
another  ship ;  that  he  arrived  at  Hull  on  the  oth  of        — 

r  *  KlRBY 

August^  after  having  met  with  rough  weather  on  his        against 

passage ;  and  that  on  his  arrival,  finding  that  the  Ocean 

had  not  arrived,  he  immediately  instructed  his  broker 

to  effect  the  insurance  in  question.     The  broker  at 

the  time  of  effecting  the  policy,  did  not  communicate 

to  the  underwriter,  that  the  Ocean  had  sailed  six  hours 

before  the  ship  which  had  arrived  on  the  26th,  nor  the 

fact  that  the  other  ship  had  arrived;  but  merely  said 

that  the  Ocean  was  all  well  at  Elsineur  on  the  26th  Juhf. 

The  Ocean  was  lost  on  her  voyage  from  Elsineur.    The 

average  voyage  from  Elsineur  to  Hull  is  from  eight  to 

ten  days,  but  some  ships  make  it  in  four  or  five.    The 

jury  found  a  verdict  for  the  plaintiff;  and  Htdlock  Sexjt 

having  obtained  a  rule  nisi  for  a  new  trial,  on  the 

ground  that  this  was  a  concealment  of  a  material  fact, 

and  that  the  policy  was  therefore  void, 

Scarlett  and  Tindal  now  shewed  cause.  The  under- 
writer had  notice  by  the  policy  itself  (a),  that  the  Ocean 
was  at  Elsineur  on  the  26th.  July,  and  by  the  Sound 
lists  he  might  have  learnt  that  the  other  vessel  was  also 
there  on  that  day ;  and  the  arrival  of  that  vessel  at 
Hull  must  have  been  a  fact  well  known  to  the  de- 
fendant* It  is  notorious  that  vessels  do  not  stay  at 
Elsineur  longer  than  the  payment  of  the  Sound  duties 
requires;  and  the  assured  might  well  be  silent,  as  to 
matters  necessarily  within  the*  knowledge  of  the  under- 
writer. The  policy,  therefore,  stating  that  the  vessel 
was  at  Elsineur  on  the  26th,  the  underwriter  might 
have  well  concluded  that  she  left  it  on  that  day,  and 

(0)  The  policy  wst w  from  the  *6ih  Jvlj  inclusive" 

Vol.  I.  Yy  then 
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the  Ocean  had  sailed  before  the  other  vessel,  and  that         1818. 
the  latter  had  met  with  rough  weather  on  her  passage        

.  .  .  KlRBY 

to  England.  The  voyage  it  appears  is  sometimes  com-  against 
pleted  in  four  or  five  days,  and  the  average  duration  is 
from  eight  to  ten  days.  Now  the  vessel  which  had  ar- 
rived had  been  fourteen  days  on  her  passage.  It  is 
said  that  communication  was  made  that  the  ship  was  all 
well  at  Elsinettr  on  the  26th  July ;  but  the  natural 
conclusion  from  that  representation  would  be,  that  she 
was  left  there  well  at  that  time ;  which  was  contrary  to 
the  fact.  Nor  can  the  knowledge  of  the  usual  custom 
as  to  the  stay  of  vessels  at  Elsineur  raise  a  necessary 
presumption  that  being  there  on  the  26th  July,  she 
must  have  also  sailed  from  Elsineur  on  that  day;  for 
her  sailing  would  depend,  of  course,  upon  the  weather, 
and  upon  her  state  of  repair,  both  of  which  might 
cpuse  considerable  delay.  The  fact,  therefore,  itself 
ought  to  have  been  stated  to  the  underwriters. 

Abbott  J.  I  am  entirely  of  the  same  opinion. 
The  fact  of  the  owner  having  subsequently  sailed  ia 
another  vessel,  and  having  himself  experienced  rough 
weather  ought,  undoubtedly,  to  have  been  communi- 
cated to  the  underwriters. 

Holroyo  J.  concurred. 

Rule  absolute* 
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1818. 

Dickinson,    Assignee    of  Booth,    against    **»**«!* 

June  4th. 

Coward. 

A  SSUMPSIT  for  goods  sold  and  delivered,   &c.  The  defendant 
Plea,  general  issue.     At  the  trial  before  Ben/ley  J.  in"  ^uit^thc 
al  the  last  assizes  for  the  county  of  Lafieaster,  it  ap-  ™^%°)f|*ad 
peared  in  evidence  that  the  defendant,  having  purchased,  tended  * 
goods  of  the  bankrupt,  attended  a  meeting  of  the  com-  commissioners, 
missioners  of  bankrupt,  and  produced  an  account  be-  the  account 
tween  the  bankrupt  and  himself,  claiming  at  the  same  and  ^  b^. 
time  certain  deductions  for  overcharges  and  short  me*-  J^a/^f^ 
sures  on  other  goods  which  he  had  purchased  of  the  partj]pa'[,l!cn.tff 
sheriff  under  an  execution  against  the  bankrupt.    The  on  that  ac- 
commissioners  informed  him  he  was  not  entitled  to  these  in  an  action  * 
deductions :  on  the  following  day,  however,  the  defend-  ^J adn£ 
aftt  paid  the  plaintiff  the  balance  of  the  account,  after  th* l  Ihfu7af 
making  such  deductions.     The  action  was  brought  to  evidence, »« 

°   ,  „  ,    _  .      _       .    ' _  against  the 

recover  the  sum  of  money  so  deducted.    The  defendant  defendant, 

...  .  .  i.  ....  that  the  plain- 

had  not  given  any  notice  to  dispute  the  petitioning  ere-  tiff  was  as- 

ditprt  debt,  act  of  bankruptcy,  &c ;  and  the  proceedings  R^'^f tbat 

uqder  the  commission  were  not  produced.    The  defend-  ncccstary  t<> 

ant's  counsel  objected  that  there  was  not  any  evidence  of  proceedings 

the  plaintiff's  being  the  assignee  of  Booth.  The  learned  mission,  thT&r 


Judge  directed  die  jury  to  find  a  verdict  for  the  plaintiff,  f "  tj1^ 
with  liberty  to  the  defendant  to  move  to  enter  a  nonsuit.  ******  «»* 

J  intention  to 


A  rule  nisi  having  been  obtained  in  last  Easter  term  for  dispute  the 

.  bankruptcy. 

that  purpose, 

Topping  and  Richardson  now  shewed  cause.    It  may 

be  laid  down  as  a  general  rule,  that  where  a  defendant, 

in  the  course  of  the  transaction  on  which  the  action  is 

founded,  has  admitted  the  tide  by  virtue  of  which  die 

Y  y  3  plaintiff 
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Lord  Ellenborough  C.  J.     I  am  of  opinion  that        1818. 
the  facts  proved  in  this  case  afford  sufficient  prima      ^ 

r  a  *  Dickinson 

facie  evidence  that  the  plaintiff  was  the  assignee  of        against 

Booth.  It  appears,  that  the  defendant,  being  indebted 
to  Booth  as  the  purchaser  of  goods,  attended  a  meeting 
of  commissioners  of  bankrupt,  and  exhibited  an  account 
between  him  and  the  bankrupt,  claiming  certain  de- 
ductions, and  that  he  afterwards  made  the  plaintiff 
a  part-payment.  It  is  clear,  therefore,  that  he 
treated  with  the  plaintiff,  as  the  representative  of 
Booth;  and  considering  that  he  attended  at  a 
meeting  of  commissioners  of  bankrupt,  and  that  he 
did  not  take  the  necessary  measures  to  dispute  •  the 
title  in  which  the  plaintiff  sues,  '  I  think  it  must  be 
taken  that  he  treated  with  him  as  assignee.  It  cer- 
tainly is  not  conclusive  evidence,  and  it  was  competent 
to  the  defendant  to  shew  that  the  plaintiff  bore  any 
other*  character ;  but  I  take  it  to  be  quite  clear,  that 
any  recognition  of  a  person  standing  in  a  given  rela- 
tion to  others  is  prima  facie  evidence  against  the  person 
making  such  recognition  that  that  relation  exists.  IT 
indeed  it  were  made  in  a  loose  conversation,  I  should' 
consider  the  evidence  but  very  slight ;  but  here  a  part- 
payment  is  made.  I  have,  therefore,  no  doubt  that 
this  was  sufficient  evidence  of  the  plaintiff's  being  as- 
signee, and  that  this  rule,  therefore,  must  be  discharged. 

Bayley  J.  I  think  that  the  part-payment  made 
by  the  defendant  to  the  plaintiff  on  account  of  Booth 
was  sufficient  prima  facie  evidence  that  he  was  his 
representative  in  some  character  or  other;  and  the 
defendant  has  not  shewn  that  the  plaintiff  bore  any 
Y  y  4  other 
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1816. 

Adams    and    Others  against   Lindsell    and  Friday, 
Another. 

ACTION  for  non-delivery  of  wool  according  to  &  by  letter 

agreement.     At  the  trial  at  the  last  Lent  assizes  £.  certain  spe- 

for  the  county  of  Worcester,    before  Burrough  J.    it  S^' 

appeared  that  the  defendants,  who  were  dealers  in  f*nr*J^ re' ' 

wool,  at  St.  Ives,  in  the  county  of  Huntingdon,  had,  thc  lctter  being 

rn      j        ^         j      r    «     .      *  «  .  i  misdirected,  the 

on   luesday  the  ad  of  September  1817,   written  the  answer  notify 

following  letter  to  the  plaintiffs,   who  were  woollen  ince  of  the*** 

manufacturers  residing  in  Bromsgrove,  Worcestershire.  rw^y7liter 

"  We  now  offer  you  eight  hundred  tods  of  wether  lnan  **  ou8ht 

.  l0  J»w  done ; 

fleeces,  of  a  good  fair  quality  of  our  country  wool,  at  on  the  day 

35*.  6(L  per  tod,  to  be  delivered  at  Leicester,  and  to  when  it  would* 

be  paid  for  by  two  months'  bill  in  two  months,  and  to  ^ori^a?  * 

be  weighed  up  by  your  agent  within  fourteen  days,  Jcr"cr  ^ad.  .bccn 

receiving  your  answer  in  course  of  post"  rected,  a.  sold 

^y  .  the  goods  tot 

This  letter  was  ^misdirected  by  the  defendants,   to  third  person: 

Bromsgrove,  Leicestershire,  in  consequence  of  which  it  was  a  contract* 

was  not  received  by  the  plaintiffs  in  Worcestershire  till  pa"ties?  from 

7  P.M.  on  Friday,  September  5th.     On  that  evening  J^Sffw 

the  plaintiffs  wrote  an  answer,  agreeing  to  accept  the  •5cepj5d» and 

wool  on  the  terms  proposed.     The  course  of  the  post  entitled  to  re- 

1  «     -r  i    ^  1  1     ^       j  cover  against 

between  St*  Ives  and  Bromsgrove,  is  through  London,  a.  in  an  action 

and  consequently  this  answer  was  not  received  by  the  piling  his"    y 

defendants  till  Tuesday,  September  9th.  On  the  Monday  «"*»«•  / 
September  8th,  the  defendants  not  havings  as  they 
expected,  received  an  answer  on  Sunday  September  7th, 
(which  in  case  their  letter  had  not  been  misdirected, 
would  have  been  in  the  usual  course  of  the  post,)  sold 
the  wool  in  question  to  another  person.     Under  these 

circum* 


LlHDSrLU 


6*2  CASES  in  TRINITY  TERM 

1818.  circumstances,  the  learned  Judge  held,  that  the  delay 
— —  having  been  occasioned  by  the  neglect  of  the  de- 
agMtnst  fendants,  the  jury  must  take  it,  that  the  answer  did 
come  back  in  due  course  of  post;  and  that  then  the  de- 
fendants were  liable  for  the  loss  that  had  been  sustained: 
and  the  plain  tiffs,  accordingly  recovered  a  verdict. 

Jervis  having  in  Easter  term  obtained  a  rule  nhr 
for  a  new  trial,  on  the  ground  that  there  was  no  binding 
contract  between  the  parties, 

Dauncey,  Ptdler9  and  Richardson,  shewed  cause. 
They  contended,  that  at  the  moment  of  the  acceptance 
of  the  offer  of  the  defendants  by  the  plaintifls,  the 
former  became  bound.  And  that  was  on  the  Friday 
evening,  when  there-  had  been  no  change  of  circum- 
stances. They  were  then  stopped  by  the  Court,  who 
called  upon 

Jervis  and  Campbell  in  support  of  the  rule.  They 
relied  on  Payne  v.  Cave  (a),  and  more  particularly  on 
Cooke  v.  Oxley.  (b)  In  that  case,  Oxley,  who  had  pro- 
posed to  sell  goods  to  Cooke,  and  given  him  a  certain 
time  at  his  request,  to  determine  whether  he  would 
buy  them  or  not,  was  held  not  liable  to  the  perform- 
ance of  the  contract,  even  though  Cooke,  within  the 
specified  time,  had  determined  to  buy  them,  and  given 
Oxley  notice  to  that  effect.  So  here  the  defendants 
who  have  proposed  by  letter  to  sell  this  wool,  are  not 
to  be  held  liable,  even  though  it  be  now  admitted  that 
the  answer  did  come  back  in  due  course  of  post.     Till 

(«)  3*  A  I4&  (b)  3T.Je.653. 

15  the 
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the  plaintiffs*  answer  was  actually  received,  there  could         1818. 

be  no  binding  contract  between  the  parties;  and  before  — — 
then,  the  defendants  had  retracted  their  offer,  by  selling         against 

the  wool  to  other  persons.     But  Lwduil. 

KThc  Court  said,  that  if  that  were  so,  no  contract 
could  ever  be  completed  by  the  post.  For  if  the  de- 
fendants were  not  tymnd  by  their  offer  when  accepted 
by  the  plaintiffs  till  the  answer  was  received,  then 
the  plaintiffs  ought  not  to  be  bound  till  after  they  had 
received  thrf notification  that  the  defendants  had  received 
their  answer  and  assented  to  it.  j  And  so  it  might  go 
on  ad  infinitum.  The  defendants  must  be  considered 
in  law  as  making,  during  every  instant  of  the  time 
their  letter  was  travelling,  the  same  identical  offer 
to  the  plaintiffs;  and  then  the  contract  is  completed 
by  the  acceptance  of  it  by  the  latter.  Then  as 
to  the.  delay  in  notifying  the  acceptance,  that  arises 
entirely  from  the  mistake  of  the  defendants,  and  it 
therefore  must  be  taken  as  against  them,  that  the 
plaintiffs'  answer  was  received  in  course  of  post 

Rule  discharged. 


Eltham  against  Kingsman.  ***<>!* 

HT  ROVER  for  a  watch.    Plea,  not  guilty.     At  die  Semble,  that 

trial  before  Park  J.  at  the  last  assizes  for  the  county  *  wwntine  pro- 
of Gloucester,  it  appeared  that  the  plaintiffand  one  Bramn  £*S£?{™0 

the  conveyance 
of  passenger!  for  hire,  that  a  given  person  should  go  by  one  of  these  carriages,  and  no 
Other,  is  illegal. 

But  held,  at  all  events,  (the  wager  having  been  deposited  in  the  hands  of  the  stake- 
holder,) that  either  party  having  demanded  his  deposit  before  the  wager  was  won,  was 
entitled  to  have  it  returned  to  him,  and  on  refusal  to  maintain  an  action  against  the 
stakeholder. 

respeo- 
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while  it  remained  executory  it  was  competent  to  either        1818. 
party  to  rescind  it*    Selrcyn's  N.  P.  (a)    And  the  plain-       — — 
tiff  having  in  fact  rescinded  the  oontract  by  demanding        again* 
his  watch,  k  entitled  to  recover  the  same  from  the     Kl"09>>AJVv 
defendant.    Bat  at  all  events  the  Court  will  not  now 
interfere  to  alter  this  verdict    For  it  is  unfit  that  court* 
of  justice  should  be  occupied  in  the  discussion  of 
frivolous  questions,  in  which  the  parties  have  no  real 
interest,  to  the  prejudice  of  those  suitors  whose  valuable 
right*;  are  waiting  the  decision  of  the  Court    hxHen- 
kin  v.  Gueru(b)  the  Court  of  K.  B.  held  that  a  wagsr 
on  a  point  of  practice  was  not  a  fit  question  to  be  tried ; 
and  in  Spores  v.  Whtskm{c)  JLoord  ElUnborough  CJ. 
refused  to  try  a  wager  on  a  cock-fight,  because  the  dit» 
cnssson  of  such  a  question  tended  to  the  degradation  of 
oouzts  of  justice*  and  was  inconsistent  with  that  dignity 
which  it  is  essential  to  the  public  welfare  that  a  court 
\  should  always  preserve. 


GamfitU  oontnU  This  wager  is  not  against  public 
policy,  nor  injurious  to  the  character  or  feelings  of  a 
third  person:  it  does  not  lead  to  indecent  evidence, 
and  it -has  no  immoral  tendency;  it  is  therefore  a  law- 
ful wager.  [Abbott  J.  I  doubt  whether  this  wager 
befegal:  the  efieot  of  it  would  be  to  subject  a  third 
party  to-great  inconvenience,  by  exposing  him  to  the 
iwpwtnnitirw  of  the  proprietors  of  these  vehicles:  etoy 
psMsai  who  has  walked  throogh2¥*atff%jmist  be  sen* 
siWe  that  ihii  is  no  small  ineenvemence.]  It  may  be  very 
csqpdiftnt  that  the  law  upon  thissubjeet  should  be  altered 
by  act  t>f  parliament;  but  as  the  law  now  stands,  a  legal 

(a)  91.11.  (*)  it£sttt%47>  (*)  $€**pb<N.?*C.t40. 

wager 
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conveyances  rather  than  another,  (the  decision  of  which         1818. 
would  expose  him  to  improper  importunity  and  inter-         — — 
ruptions,  and  would  abridge  the  exercise  of  his  right  of      E^/«/* 
electing  his  own  conveyance,)  certainly  exposes  him  to     KlN0SMAff. 
some  inconvenience.    What  has  been  said  of  the  incon- 
venience subsisting  in  Piccadilly  is  applicable  to  this  case, 
and  arises  from  the  same  circumstances.     This  wager 
then  being  pregnant  with  these  consequences  to  other 
parties,   seems   to  me  to   be  illegal.     Independently, 
however,  of  this  circumstance,  I  think  there  is  no  dis- 
tinction between  the  situation  of  an  arbitrator  and  that 
of  the  present  defendant,  for  he  is  to  decide  who  is  the 
winner  and  who  is  the  loser  of  the  wager,  and  what  is 
to  be  done  with  the  stake  deposited  in  his  hand.     Now 
an  arbitrator's  authority  before  he  has  made  his  award 
is  clearly  countermandable;  and  here  before  there  has 
been  a  decision,  the  party  has  countermanded  the  autho- 
rity of  the  stakeholder.  .  The  misapplication,  too,  of 
the  public  time,  by  occupying  the  attention  of  the  Court 
in  deciding  upon  foolish  wagers  of  this  description,  to 
the  prejudice  of  more  important  business,   affords  a 
further  argument  against  this  action.     The  case,  there- 
fore, is  full  of  inconvenience  in  the  various  aspects  in 
which  it  may  be  viewed.    The  least  that  can  be  said  of 
such  a  wager  is,  that  it  was  foolish,  and  then  a  Judge 
ought  not  to  be  called  upon  to  decide  such  a  question ; 
but  at  all  events  the  situation  of  the  defendant  cannot 
be  distinguished  from  that  of  an  arbitrator,  whose 
authority  is  countermandable,   and  in  that  case  the 
verdict  is  right. 

Bayley  J.     I  think  this  verdict  is  right.    This  was 
a  wager,  which  for  the  present  I  will  not  call  illegal 

but 
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and  being  so,  the  defendant  could  not  be  justified  in  re-        1818. 
tabling  the  stake  deposited.  ,    — 

Eltuaja 

against 

Holroyd  J.  I  am  of  the  same  opinion.  1  have  Kinoimah. 
been  much  impressed  with  what  fell  from  my  brother 
Abbott  as  to  the  illegality  of  the  wager.  For  it  is  one 
clearly  productive  of  great  inconvenience.  The  plaintiff 
in  this  case,  has  brought  the  action  for  the  watch,  the 
event  not  having  happened  at  the  time  when  he  de- 
manded it  back.  It  is  contended,  that  it  had  been  de- 
livered by  him  to  the  defendant,  with  an  authority 
which  was  not  revocable  because  another  person  had 
then  an  interest  in  it.  But  in  the  case  of  an  arbitrator 
his  authority  may  be  revoked  by  either  party  before  the 
award  made,  and  that  even  though  the  other  party  to 
the  suit  has  an  interest  in  the  award.  And  besides, 
until  that  event  happened  which  was  to  decide  the 
wager,  the  property  in  the  watch  remained  in  the 
plaintiff  and  the  other  party  had  no  interest  in  it,  but 
only  in  the  contract:  the  defendant  therefore  ought  to 
have  returned  it  to  the  plaintiff,  and  left  Broome  to 
bring  his  action  for  it,  if  he  thought  himself  entitled 
to  it.  The  case  might  be  different,  if  the  event  had 
happened  before  the  demand  was  made.  The  jury 
have  therefore  come  to  a  right  conclusion. 

Rule  discharged. 
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according  to  the  order.     It  was  further  proved  that  the        1818. 
guarantee  was  exhibited  to  MiCadand  the  deceased,  in  ■ 

Hooeaber  181 1 ;  that  he  then  said  "  he  remembered  it       Gl"™f 
perfectly  well,  and  that  when  he  was  able  it  should  be    M'Casi  and. 
arranged,"  and  that  the  writ  had  issued  within  six  years 
from  that  time.     Upon  these  facts,  the  learned  Judge 
was  of  opinion  that  the  statute  of  frauds  having  required 
the  contract  itself  to  be  in  writing,  it  was  necessary,  in 
order  to  take  it  out  of  the  statute  of  limitations,  that  the 
revival  of  the  contract  should  also  be  in  writing,  and 
the  plaintiff  was  nonsuited.     A  rule  nisi  for  setting  aside    , 
this  nonsuit,  having  been  obtained  in  Easter  term, 

Puller  now  shewed  cause.  This  action  is  founded 
upon  the  special  contract  stated  in  the  declaration,  and 
the  issue  is,  whether  any  cause  of  action  has  accrued 
within  six  years  upon  that  contract.  The  breach 
(which  consists  in  the  deceased  not  having  performed 
the  special  contract)  was  committed  in  1808.  The 
cause  of  action  therefore  accrued  at  that  time;  and  the 
statute  of  limitations  having  enacted  that  all  actions 
upon  the  case  shall  be  commenced  within  six  years 
after  the  cause  of  such  action  accrued,  and  not  after,  at 
the  expiration  of  the  six  years  the  plaintiffs'  right  of 
action  was  gone,  and  after  that  time  no  action  could  be 
maintained  upon  the  original  contract  of  1 808.  This 
action  therefore  can  be  founded  only  upon  the  ground 
that  the  promise  in  181 1  created  a  new  contract  be- 
tween the  parties ;  but,  supposing  that  to  be  so,  the 
statute  of  frauds  requires  that  that  contract  should  be 
in  writing,  and  not  being  in  writing  this  action  cannot 
be  supported.    In  Boydell  v.  Drummond  (a),  Lord  Ellen- 

{a)  1  Camfb.  161. 

Z  z  2  borough 
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the  words  used  by  the  defendant  are,  "it  shall  be  ar-         1819. 
ranged,"  which  admit  every  thing  necessary  to  sustain  " 

the  plaintiffs'  action  :  for  the  defendant,  at  that  time  against 
only  spoke  of  his  then  present  incapacity  to  satisfy  a 
debt,  which  he  thereby  acknowledged  as  existing  in  a 
recoverable  shape.  This,  therefore,  is  a  recognition  of 
a  subsisting  liability,  and  is  sufficient,  whatever  the 
form  of  the  original  promise  might  have  been,  whe- 
ther in  writing  or  otherwise,  to  take  the  case  out  of  the 
statute  of  limitations. 

Bayley  J.  To  satisfy  the  statute  of  frauds,  there 
must  be  a  promise  in  writing,  and  to  take  the  case  out 
of  the  statute  of  limitations,  there  must  be  a  promise 
within  six  years.  Both  these  requisites  concur  in  the 
present  case.  It  is  said  that  the  acknowledgment  must 
be  in  writing:  but  that  is  not  necessary,  for  the  defend- 
ant's liability  is  fixed  by  the  original  promise  in  writing, 
and  the  acknowledgment  within  six  years  is  only  to 
shew  that  that  liability  has  not  been  discharged.  .  The 
object  of  the  statute  of  limitations  was  to  protect  par- 
ties who  might  have  paid  their  debts,  and  have  lost  the 
vouchers  by  which  such  payments  might  have  been 
established.  In  this  case,  if,  at  the  time  the  testator 
said  it  should  be  arranged,  the  amount  of  the  debt  had 
been  mentioned,  it  would  have  been  sufficient  to  fix 
the  defendant  on  the  account  stated. 

Abbott  and  Holroyd  Js.  concurred.    • 

Rule  absolute. 


Zz  & 
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within  the  act  of  parliament  (a),  which  directed  the  con-  1 $ 1 8. 

stable  to  prosecute,  and  therefore  that  this  action  could  — ' 

not  be  maintained.  The  learned  Judge  being  of  this  opi-  az<n»u 

nion,  directed  a  nonsuit.     A  rule  nisi  for  setting  aside  1C*' 
this  nonsuit  having  been  obtained  last  Master  term, 

Gurney  and  Lames  now  shewed  cause.  The  plaintiff 
can  only  be  entitled  to  recover  the  penalty  upon  the 
terms  of  the  act  of  parliament  being  complied  with,  one 
of  which  is,  that  the  prosecution  shall  be  conducted  by 

(*)  %$  Geo.  %,  c*  36.  j.j.  M  And  10  order  to  encourage  prosecutions 
against  persons  keeping  bawdy-houses,  gaming-houses,  or  other  disor- 
derly houses,  be  it  enacted,  by  the  authority  aforesaid,  That  if  any 
two  inhabitants  of  any  parish  or  place,  paying  scot  and  bearing  lot 
therein,  do  give  notice  in  writing  to  any  constable  (or  other  peace 
officer  of  the  like  nature  where  there  is  no  constable)  of  such  parish 
or  place,  of  any  person  keeping  a  bawdy-house,  gaming-house,  or  toy 
other  disorderly  house,  in  such  parish  or  place,  the  constable  or  such 
officer  as  aforesaid,  so  receiviog  such  notice,  shall  forthwith  go  with 
such  inhabitants  to  one  of  His  Majesty's  justices  of  the  peace  of  the 
county,  city,  riding,  division,  or  liberty  in  which  such  parish  or 
place  does  lie,  and  shall,  upon  such  inhabitants'  making  oath  before 
such  justice,  that  they  do  believe  the  contents  of  such  notice  to  be 
true,  and  entering  into  a  recognizance  in  the  penal  sum  of  ao/.  each 
to  give  or  produce  material  evidence  against  such  person  for  such 
offence,  enter  into  a  recognizance  in  the  penal  sum  of  30Z.  to  pro- 
secute with  effect  such  person  for  such  offence,  at  the  next  general 
or  quarter  session  of  the  peace,  or  at  the  neat  assizes  to  be  holden 
for  the  county  in  which  such  parish  or  place  does  lie,  as  to  the 
said  justice  shall  seem  meet;  and  such  constable  or  other  officer 
shall  he  allowed  all  the  reasonable  expences  of  such  prosecution,  \p 
be  ascertained  by  any  two  justices  of  the  peice  of  the  county, 
dty,  riding,  division,  or  liberty  where  the  offence  shall  have  been 
committed,  and  shall  be  paid  the  same  by  the  overseers  of  the 
poor  of  such  parish  or  place  ;  and  in  case  such  person  shall  be  con- 
victed of  such  offence,  the  overseers  of  the  poor  of  such  parish  or 
place  shall  forthwith  pay  the  sum  of  ip/.  to  each  of  such  inhabitants; 
and  in  case  such  overseers  shall  neglect  or  refuse  to  pay  to  such 
constable  or  other  officer  such  expences  of  the  prosecution  as  afore- 
said, or  shall  neglect  or  refuse  to  pay,  upon  demand,  the  said  sums 
of  10/.  and  10/.,  such  overseers,  and  each  of  them,  shall  forfeit 
to  the  person  entitled  to  the  same,  double  the  sum  so  refused  or 
neglected  to  be  paid." 

N.B.  This  act  is  made  perpetual  by  %%  Gto.  %  r.  19. 

Z  ?  4  the 
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should  be  conducted  by  the  constable,  and  as  the  gene-  1818* 
ral  intention  of  the  legislature  will  be  equally  answered 
by  leaving  the  conduct  of  the  prosecution  in  the  hands  «?«** 
of  the  inhabitants,  the  act  of  parliament  has  been  com- 
plied with,  and  the  plaintiff  here  is  entitled  to  recover 
the  penalty.  Then  if  the  prosecution  has  been  properly 
conducted  within  the  meaning  of  this  act  of  parliament 
by  the  two  inhabitants,  the  written  demand  upon  the 
overseers  was  sufficient. 

Batley  J.  (a)  I  am  of  opinion  that  the  objection 
taken  at  the  trial  was  valid,  and  that  the  prosecution, 
which  is  the  subject  of  this  case,  was  not  carried  on 
by  the  proper  officer.  The  inhabitants,  according  to 
this  act  of  parliament,  are  not  to  conduct  the  pro- 
secution, but  that  duty  is  imposed  upon  the  parish 
constable;  and  the  7th  section  of  the  act  imposes  a 
penalty  on  him  if  he  be  wilfully  negligent  in  carrying 
on  the  prosecution.  It  is  indeed  very  important  that 
these  prosecutions  should  be  conducted  by  him>  and 
not  by  private  individuals;  for  he  is  a  public  offi* 
cer,  and  it  is  his  duty  to  obtain,  if  possible,  additional 
evidence  besides  that  of  the  two  inhabitants,  on  whose 
information  the  prosecution,  according  to  the  act  of  par- 
liament, is  originally  commenced.  It  is  his  duty  also  to 
prosecute  to  conviction,  and  to  call  upon  the  magistrates 
to  inflict  punishment.  But  if  the  conduct  of  the  prose- 
cution is  left  with  individuals,  it  may  frequently  be  in- 
stituted for  the  purpose  of  obtaining  the  reward,  and 
not'  with  a  view  to  justice;  they  may  forbear  to  pro- 
dude  all  the  evidence  necessary  to  shew  the  full  extent 
of  the  nuisance;  and  even  after  conviction  may  consent 

(«)  Lord  Elfakmq b  C  J.  was  Absent. 

to 
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individuals  the  case  is  different,  for  there  the  overseers  1818. 

do  not  depend  on  their  own  officer,  but  only  on  the  in-  — — 

formation  given  them  by  those  individuals.     I  think  also  a%«tni 
that  in  this  case  the  demand  was  insufficient,  for  it  only 
stated  that  the  prosecution  had  been  carried  on  by  the 
inhabitants.     The  rule  therefore  must  be  discharged. 

Rule  discharged. 


Doe,  on  the  Demise  of  the  Mayor,  Aldermen,  *«/**%, 
Capital    Burgesses,    and    Commonalty    of 
Maldek,  against  Miller. 

T7JECTMENT.    The  declaration  stated  a  demise  in  ejectment. 

•*"-'    i       At  ii  .A  %    •  ••    the  demise  was 

by  the  mayor,  aldermen,  capital  burgesses,  and   ia?d  to  be  by 


commonalty  of  the  borough  term  of  Maldoru    At  the  £| «2£i 


trial  before  Wood  B.,  at  the  last  Lent  assizes  for  the  *t**<bm«rb 


borgei 
of  tbti 


,&c. 


town  of  AT, 

county  of  Essex,  it  appeared  that  the  corporation  had  and  on  the 

i  t        i       t*  -i  n  *»  l"a*  >*  turned 

been  a  very  ancient  one,  and  by  the  failure  of  some  of  out  from  the 
its  integral  parts,  had  ceased  to  exist  in  1768.     The  ^ame^f 
new  charter,  which  was  given  in  evidence,  was  dated  Jj£75$£lio" 
on  the  8th  October  1810,  and  by  it,  they  were  incor-  Mayor,  &c  of 

Jn*  ••     Held, 

porated  by  the  name  of  the  mayor,  aldermen,  capital  that  this  was 
burgesses,  and  commonalty  of  Maiden.     Upon  this  it  a^adn^from 
was  objected  for  the  defendant,  that  there  were  two  wmcWaViii 
fatal  variances.     First,  the  insertion  of  the  words  «  of  ^cnce.thac 

•^     Jm,  was  a 

the  borough  town"  in  the  name  of  the  corporation,  and  bows"  town, 
secondly,  the  spelling  of  the  name  Maiden  instead  of 
Maiden.    The  learned  Judge  overruled  both  objec- 
tions, but  gave  the  defendant  leave  to  move  to  enter  a 
nonsuit,  if  the  Court  should  be  of  a  different  opinion. 


BaUantine 
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cited,  variations  as  great  have  .been  held  to  be  imma-' 
terial.  In  the  case  of  Merton  College,  the  true  name 
was  "  Gardianus,  &c.  collegii  de  Merton  in  universitate 
Oxonue,"  and  in  the  lease  it  was  only  "in  Oxonid" 
But,  inasmuch  as  there  was  no  substantial  difference 
between  Oxford  and  the  university  of  Oxford,  it  was 
held  good.  For  from  the. word  Collegium,  it  would 
be  implied,  that  by  the  word  Oxford,  the  university, 
and  not  the  city  was  meant,  even  supposing  them  not 
to  be  co-extensive.  So .  here,  from  the  words  mayor, 
burgesses,  and  commonalty  of  Maiden,  it  must  be 
implied  that  Maiden  is  a  borough.  For  otherwise 
there  would  not  be  burgesses.  Then  if  it  be  a 
borough,  it  must  also  be  a  town,  Littleton,  Tenure  in 
Burgage,  (a)  The  words  borough  town  of  Maiden, 
are  therefore  synonymous  with  Maiden,  and  then  there 
is  no  substantial  variance.  They  also  cited  the  cases  .of 
The  Dean  and  Chapter  of  Carlisle  (ft),  The  Dean  and 
Canons  of  Windsor  (c),  and  The  Mayor  and  Burgesses 
of  Stafford  v.  Bolton  (d),  and  Dr.  Ayrajfs  case.(t) 
And  as  to  die  difference  of  Maldon  and  Maiden, 
that  was  wholly  immaterial,  for  the  words  sound 
exactly  alike. 


1818. 

Doc  dem.  Cor- 
poration of 
Maldem 


Mi' 


1LLKB. 


Onslow  Serjt  and  Bailantme,  contra.  The  question 
is,  whether  the  Court  will  by.  implication,  make  out 
that  these  two  names  are  the  same.  A  corporation 
only  exists,  and  can  only  do  corporate  acts,  by  the 
name  given  to  it  by  the  charter.  Here  there  is  a  great 
difference  between  the  two  names.  And  the.  Stafford 
case  proves  that  such  a  misdescription  is.  material; 


(«)  Sect.  164. 

\d)  1  Bos.  &  Pull.  40. 


(b)  10  Coke,  124. 
(;)  ix  Coket  19. 


(*)  Md. 
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be  might  have  done  in  the  Stafford  case,  he  ought  to 
have  the  advantage  of  it  in  this  stage  of  the  cause. 
And  as  to  the  other  objection,  it  is  by  no  means 
evident  that  Maldon  and  Maiden  sound  alike. 

Bayley  J.  (a)     It  seems  to  mc^  that  in  this  case  there 
is  no  variance.     It  is  stated  in  the  declaration,  that  the 
mayor,  aldermen,  capital  burgesses,  and  commonalty 
of  the    borough    town  of  Maldon,   demised  to  the 
plaintiff.    That  is  a  fact,  which  if  not  admitted  by  the 
confession  of  lease,  entry,  and  ouster,  wonld  require 
to  be  proved.     It  is  however,  necessary  notwithstand* 
ing  such  confession,  to  prove  the  real  title  to  the  pro- 
perty to  be  in  them,  for  otherwise  they  cannot  recover. 
It  is  said,  that  there  are  no  such  persons  as  the  mayor, 
aldermen,  capital  burgesses,  and  commonalty  of  the 
borough  town  of  Maldon  s  the  name  in  the  charter 
being  the  mayor,  &c  of  Maiden.     Now  as  to  the 
distinction  endeavoured  to  be  taken  between  Maldon' 
and  Maiden,  it  is  sufficient  to  say,  that  the  two  words 
sound  alike,  and  therefore  that  variance  is  of  no  im- 
portance.    As  to  the  other,  viz.  the  insertion  of  the 
words  "  of  the  borough  town,"  the  distinction  is  laid 
down  in  Bro.  Abr.^  Misnomer,  73.  quoted  in  1  Bos.  and 
Pull.  44.,  where  it  is  said,  "  in  an  action  by  a  cor- 
poration or  a  natural  body  misnomer  of  one  or  the 
other,  goes  only  to  die  writ,  but  to  say  that  there  is  no 
such  person  in  rerum  natura,  or  no  such  body  politic, 
this  k  in  bar;  for  if  he  be  misnamed,  he  may  have  a 
new  writ  by  the  right  name,  but  if  there  be  no  soch 
body  politic  *>r  other  person,  then  he  cannot  have  an 
action."     Now  the  name  of  the  corporation  in  tins 


1618. 

Doc  dem.  Cor- 

juration  of 

Maldbm 

MlLLZR. 


(«)  Lord  EllenborovibC.].  was  absent. 
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&c.  of  Maiden  by  the  name  of  the  mayor,  &c.  of  the         1818. 
borough  town  of  Maldon  made  the  demise  to  him.  DoE  <Jem#  Cop4 
Upon  consideration,  however,  I  am  satisfied  that  that      ^"Vm* 
was  not  necessary,  and  that  the  plaintiff  is  entitled  to       nJJf^l 
recover.     If  no  such  corporation  existed .  as  that  de- 
scribed in  this  declaration,  then  he  could  not  recover. 
But  if  there  be  such  a  corporation  he  may.     Now  it  is 
proved  by  the  charter  that  the  mayor,  &c.  of  Maiden 
are  in  truth  the  same  as  the  mayor,  &e.  of  the  borough 
(which  is  synonimous  with  borough  town),  of  Maiden. 
The  lease  therefore  made  by  the  mayor,  &c.  of  the 
borough  town  of  Maiden,  is  substantially  a  lease  made 
by  the  mayor,  &c.  of  Maiden,  and  is  therefore  good. 

Holroyd  J.  I  am  of  the  same  opinion,  that  this 
objection  ought  not  to  prevail.  It  is  alledged  as  a  fact 
in  the  declaration  that  the  mayor,  &c.  of  the  borough 
town  of  Maldon  made  this  demise.  If  by  the  confes- 
sion of  lease  entry  and  ouster  an  admission  of  that  de- 
mise had  not  been  made,  it  would  have  been  necessary  ' 
to  prove  it  by  producing  an  actual  lease.  Now,  it 
appears  from  the  charter  which  is  in  evidence,  that  Mai- 
den  is  a  borough ;  that  there  are  a  mayor,  aldermen, 
and  other  persons  officers  of  that  borough,  from  which 
it  is  evident  that  there  is,  in  fact,  a  corporation  of  the 
mayor,  aldermen,  &c.  of  the  borough  town  of  Maiden, 
incorporated  by  the  name  of  the  mayor,  &c.  of  Maiden; 
then  the  same  persons  who  are  mentioned  in  the  char- 
ter, and.  who  are  a  corporation  capable  of  demising, 
have  made  this  demise,  and  it  appears  that  they  are 
entitled  to  the  land. 

Rule  discharged. 
Vol.  I.  ?  A 
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the  field,  and  the  custom  was  proved  to  be  that  after  the  1816. 
corn  was  reaped  and  the  field  cleared,  the  occupiers  of  ' 
the  different  lands  therein  turned  out  their  cattle  in  c^dnst 
common  ;  the  numbers  which  each  individual  was  en- 
titled to  turn  out,  being  respectively  in  proportion  to 
the  extent  of  his  land,  within  the  common  field.  The 
action  was  brought,  in  conseruence  of  the  defendant 
having  turned  out  greatly  more  than  the  number  to 
which  he  was  under  this  custom  entitled*  A  verdict 
having  been  obtained  by  the  plaintiff,  the  defendant 
having  liberty  to  move  to  enter  a  nonsuit,  a  rule  nisi 
was  accordingly  obtained  last  term  on  two  grounds: 
first,  that  in  the  right  of  common  claimed  by  the  plaintiff 
there  was  no  exception  of  his  own  land;  and  secondly, 
that  plaintiff's  cattle  could  not  be  said  to  be  levant  and 
couchant  upon  his  land  rather  than  upon  any  other  part 
of  the  common  field ;  and  therefore  that  the  evidence  did 
not  support  the  right  stated  in  the  declaration ;  against 
which  rule  cause  was  shewn  on  a  former  day  by 

Lawes  and  Cwaoood.  It  was  not  necessary  to  state 
the  right  with  the  exception  of  the  plaintiff 's  own  land. 
For  the  law  excepts  it,  and  it  is  stated  in  the  declaration 
that  the  plaintiff  has  land  in  the  common  field.  [They 
were  then  stopped  by  the  Court  on  this  part  of  the 
case.]  As  to  the  second  point,  it  is  not  requisite  that 
there  should  be  land  on  which  the  cattle  might  actually 
during  the  whole  year  be  kept,  for  ievancy  and  couch- 
ancy  is  only  a  mode  by  which  the  different  rights  of 
common  are  admeasured  and  apportioned.  And  it  is  so 
laid  down  by  Lord  Ketiyon  in  Scholes  v.  Hargreaves.  [a) 
In  Rogers  v.  Benstead  {b)  it  was  held  sufficient  to  esta- 
blish such  a  claim  that  the  cattle  were  foddered  with  the 

(a)  5  T.  P.  48  •  th)  I  Seh>.  AT.  P.  413.  4th  edit. 

3  A  2  produce 
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mon,  it  will  not  do.     For  at  all  events  the  number  of        1818. 
cattle  must  be  in  proportion  to  the  number  which  the      cum 
lands  will. maintain;  or,  in  other  words,  in  proportion         *?*>'/     ' 

Hamduam. 

to  their  produce.  But  the  custom  proved  here  is  for 
the  parties  to  turn  on  not  in  proportion  to  the  produce, 
but  according  to  the  extent  of  their  respective  lands. 
That  therefore  U  a  material  difference,  ami  the  evi- 
dence does  not  support  the  declaration.    - 

Cw\  adv.  vidU 

Bayley  J.  (a)  now  delivered  the  opinion  of  the 
Court.  The  plaintiff  in  this  case  has  declared  that  he 
was  lawfully  possessed  of  divers,  to  wit,  100  acres  of 
land,  with,  the  appurtenances,  situate  in  a  certain  com- 
mon field  called  Brooks,  and  that  by  reason  thereof  he 
had  common  of  pasture  for  all  his  commonable  cattle,* 
levant  and  couchant,  in  and  upon  his  said  land,  with 
the  appurtenants,  in  and  over  the  whole  of  the  said, 
common-field,  every  year,  when  the  said  field  was  sown, 
with  any .  kind  of  corn,  after  the  said  corn  in  the  said* 
field  was  reaped,  gathered,  and  carried  away,  until  the 
said  field,  or  some  part  .thereof,  was  sown  again  with 
some  kind  of  corn ;  and  the  question  is,  whether  this, 
right  of  common  has  been,  correctly  described  in  the 
declaration,,  and.  supported  by  the  evidence.  It  was 
objected,  that  as.  this  was  arable  land  situate  in  a  com- 
mon, field,  the  cattle  could  not  be  properly  said  to  be 
levant  and, couchant  on  the  said  land,  inasmuch  as  they, 
wandered  over  the  whole  extent,  and  might  with  equal 
propriety.be  said  to  be  levant  .and  couchant  on  any  other, 
part  of  the  common  field.  .  This  therefore  brings  it  to, 

(*)  Loid  EHvthmgh  C.J.  was  absent  when  the  case  was  argued. 
3  A  3  the 
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persons  occupying  arable  land  lying  together,  and  un-        1818. 
inclosed,  to  turn  out  their  cattle  to  feed  promiacud  in      „  """ mmm 

r  CtfEESMAN 

the  open  field.  If  there  were  no  common  right  of  this.  <% <"'«*/ 
sort,  every  man  would  be  bound  to  keep  his  cattle 
upon  his  own  land,  which  would  be  productive  of  great 
inconvenience,  and  in  many  instances  would  be  impos- 
sible. In  order  to  obviate  this,  every  man's  cattle  are 
allowed  the  full  range  of  the  whole  field;  but  then  the 
number  which  each  man  is  at  liberty  to  turn  out  must 
be  limited  by  some  rule.  This  introduces  levancy  and 
couchancy,  by  which  the  number  of  cattle  to  be  turned 
out  is  restrained  to  that  which  the  land  of  each  indivi- 
dual is  capable  of  supporting.  So  in  the  case  of  com* 
mon  appendant  the  right  is  confined  to  such  cattle 
as  arc  levant  and  couchant  upon  the  estate,  viz.  to  such 
and  so  many  as  the  tenant  has  occasion  for  to  plough 
and  manure  his  land;  and  in  i  Ventr.  54.  a  Keble^  590. 
N°l/9  30.  and  5  T.  11*  48.  it  is  settled  that  what  is  meant 
by  cattle  levant  and  couchant,  is  the  number  of  cattle 
which  the  land  in  respect  of  which  the  common  is 
claimed  will  maintain;  and  m  the  latter  case  Lord 
Kenyan  says,  that  levancy  and  couchancy  is  a  mode  of 
admeasuring  the  common.  In  the  case  cited  from 
1  &&».  .W.P.  413.  the  question  was  as  to  cattle  levant 
and  couchant  on  a  messuage  and  one  acre  of  land.  Now 
within  one  sense  of  the  words  levant  and  couchant 
they  were  so,  for  they  might  have  been  distrained;  but 
the  case  there  was  held  to  be  different  with  respect  to  a 
right  of  common ;  for  Lord  Raymond  says,  "  These 
cows  cannot  be  levant  and  couchant  upon  the  one  acre, 
for  I  am  clear  that  levancy  and  couchancy  is  a  stint  of 
common  in  contradistinction  to  common  sans  nombre, 
and  signifies  only  so  many  as  the  messuage  or  farm  will 
3  A  4  by 
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1818.         by  its  produce  maintain ;  and  it  was  so  resolved  in  the 
case  of  the  town  of  Derby.     I  know  there  are 
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agaimt  which  say  that  foddering  in  a  yard  makes  levancy  and 
couchancy,  but  then  the  meaning  is,  foddering  with 
stubble,  Sec.  produced  from  the  messuage  or  land  itself 
to  which  the  yard  belongs."  That  case'therefore  shews 
that  the  fair  meaning  of  the  words,  cattle  levant  and 
couchant,  is,  the  number  of  cattle  which  the  land  is 
capable  of  maintaining*  In  the  present  case  each  man 
under  these  words  would  be  entitled  to  put  upon  the 
common  the  number  of  cattle  which  his  land  is  ca- 
pable of  supporting :  and  then  the  right  is  not  impro- 
perly described  in  the  declaration,  and  has  been 
supported  by  the  evidence.  The  rule  therefore  for 
setting  aside  this  verdict  must  be  discharged. 

Rule  discharged. 

Bayley  J.  afterwards  added,  There  is  a  passage  in 
Comyn's  Digest,  tit  Common,  E.  which  is  incorrect. 
The  passage  is  this :  "  If  several  freeholders  who  have 
lands  in  a  common  field  intercommon,  one  of  them  can- 
not prescribe  to  inclose  against  the  others."  Now  this 
is  contrary  to  7  Cohey  65.  But  the  true  decision  is  to 
be  found  in  2  Mod.  105.  where  it  is  laid  down,  "  Where 
there  are  several  freeholders  who  have  right  of  com- 
mon in  a  common  field,  such  a  custom  to  inclose  is 
good,  because  the  remedy  is  reciprocal ;  for  as  one  may 
inclose,  so  may  another.  But  Justice  Atkyns  doubted 
much  of  the  case  at  bar,  because  the  defendant  had 
pleaded  this  custom  to  inclose  in  bar  to  a  freeholder 
who  had  no  land  in  the  common  field  where  he  claimed 
right  of  common,  but  prescribes  to  have  such  right  there 
as  appendant  to  two  acres  of  land  which  be  had  alibi.9* 

This 
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This  decision  is  not  at  variance  with  7  Coke9  65.,  and! 

it  is  desirable  to  correct  the  error  in  Lord  Chief  Baron 

Comyris  excellent  book.  *        *qahut" 

Haioham. 


X>qe,  on  the  Demise  of  Abraham  Smith  the  Monty, 
Younger  and  Jane  his  Wife  against  Samuel  Jme  8th' 
Webber  and  William  Stone. 

17  JECTMENT  to  recover  the  possession  of  certain  Devise  to  M.H., 
lands  in  the  parish  ofExton  in  the  county  of  So-  foVeve  "  and  in 
merset.     The  declaration  contained  one  demise  on  the  J^Jf™ 'todfc 
ad  day  of  April  181 7  from  Abraham  Smith  the  younger  a{?adlcaY^? 
And  Jane  his  wife.  .  The  defendants  pleaded  not  guilty  dren,  then  to 
upon  which  issue  was  joined.     The  cause  came  on  to  heirs  for  ever, 
be  tried  at  the  last  Summer  assizes  for  the  county  of  So-  £f  V000Z.  tVthe 
merset  before  Mr.  Justice  Burroughs  when  a  verdict  was  2^^  jcST, 
found  for  the  plaintiff,  subject  to  the  opinion  of  the  ***&££ 
Court  upon  the  following  case:  her  will  shall 

appoint:  HelJ, 

Maty  Cording  late  of  the  parish  of  Exton  in  the  that  the  words 
county  of  Somerset,  spinster,  being  seized  in  fee  of  the  dren"  were  here 
premises  in  question  in  this  cause,  made 'her  last  will  2i"lT"toue" 
and  testament  in  writing  dated  the  10th  day  of  March  J^  SlVthed«- 
1818,  duly  executed  and  attested  as  is  by  law  required  v5!fof^.e?te 
for  the  passing  real  estates,  by  which  she  demised  as  but  of  an  estate 
follows,  viz.     "  I  do  also  give,  devise  and  bequeath  all  with  a  good 
my  freehold  messuages,  lands,  tenements,  and  heredita-  v»e  over  to 
ments,  and  real  estate  whatsoever  and  wheresoever,  with  ^  '&died 
their  arid  every  of  their  rights,  members,  and  appurte-  iJSK^I,,,e 
nants,  and  all  the  rest,  residue  and  remainder  of  my  de*th» 
goods,  chattels,  and  personal  estate  and  effects  of  what 
nature  or  kind  soever,  subject  and  chargeable  with  the 

payment 
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marriage  soon  afterwards  took  effect,  and  the  said  Mary  1818. 
Hiles  then  Mary  Stone  died  on  .the'ist  day  of  January 
1827,  without  having  had  any  child,  and  having  by  her 
will  made  in  pursuance  of  the  power  contained  in  the  set* 
tiement,  devised  the  premises  to  her  husband  the  said  WiU 
Horn  Stone,  who  survived  her,  and  he  and  the  said  Samuel 
Webber  as  his  tenant  continually  since  her  death,  have 
been  and  still  are  in  possession  of  the  premises.  The 
said  Jane  Barnes  the  devisee  in  remainder  on  the  8th 
day  of  September  1808,  intermarried  with  Abraham 
Smith  the  younger.  They  are  both  living  and  are  the 
lessors  of  the  plaintiff  in  this  ejectment. 

This  case  was  argued  in  last  Hilary  term  by 

Gaselee,  for  the  lessors  of  the  plaintiff.  Hie  ques- 
tion is,  whether  by  the  will  of  Mary  Cording,  her  niece 
Mary  Hiles  took  an  estate  in  fee  with  an  executory  de- 
vise over  to  Jane  Barnes,  or  an  estate  tail.  If  she  took 
the  latter,  then  the  limitation  over  to  Jane  Barnes  is 
barred  by  the  recovery  which  has  been  suffered.  If  the 
former,  the  lessors  of  the  plaintiff  are  entitled  to  re- 
cover. The  devise  i*  in  this  case  of  the  estate  to 
Mary  Hiles  in  fee,  "  and  if  she  happens  to  die* 
leaving  no  child  or  children,"  then  to  Jane  Barnes* 
And  the  first  question  will  be  whether  by  these  word*, 
"  leaving  no  child  or  children,"  the  testatrix  meant 
leaving  no  children  living  at  the  time  of  Mary 
HUef*  death,  or  an  indefinite  failure  of  tar  issue.  Now 
the  words  child  or  children*  ordinarily  mean  the  im- 
mediate descendants  of  a  person,  as  contradistinguished 
from  issue,  which  would  include  his  more  remote  off- 
spring. But  even  the  words  "  leaving  no  issue,"  have 
been  construed  to  mean  "  leaving  no  issue  at  the  time  of 

the 
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entitled  to  recover^  this  being  not  an  estate  tail,  but         181 S. 
'  a  good  executory  devise  of  the  estate  to  them  upon  a       — — 

Doc 

contingency  which  has  happened.  gainst 


Moore,  contra.  The  words  "  child  or  children,"  are 
in  this  case,  synonymous  with  issue,  for  Mary  Hilts, 

'  at  the  time*  of  the  death  of  the  testatrix,  was  not 
married,  and  it  was  laid  down  in  Wild's  case  (a),  and 
in  Hughes  v.  Sayer  (A),  that  children  unborn,  were  to 

-be  taken  in  a  will  as  synonymous  with  issue.'  So  also 
it  was  held  in  Davie  v.  Stevens:  (c)     And  \n  Bifield'% 

'  case,  cited  by  Lord  Hale  in  King  v.  Melling{d),  the 

-word  cc  son"  was  taken  as  nomen  collectivum',  and  to 

'include  all  the  male  issue.     Then  the  word  "  child" 

•which  is  larger,*  will  include  all  issue.'  For  if  the 
strict    and    ordinary  acceptation  of  the  word  'child, 

-  were  adopted,  there  would  follow  this  consequence, 
that  if  Mary  Hiles  had  a  child  which  died  in  her  life 

'  time,  leaving  a  child,  then  \Jane  Barnes  would  succeed 
on  the  death' of  Mary  Hiles  in  preference  to  the  grand- 
child, and  this,  though' the  leading  object  of  the  tes- 
tatrix obviously,  'was  to  give*  the  estate  to  Jane  Barnes 
only  on  the  failure  of  the  line  of  Mary  Hiles.  The 
will  must  be  therefore  read  as  if  the  testatrix  had  used 

'•  the  words  "  and  if  my  niece'  Mary  Hiles  shall  happen 
to  die,  leaving  no  issue."  Then  no'  authority  can  be 
cited,  where  the  words  "  leaving  no  issue"  in  the  case 
of  a  real  estate,  are  'construed  to  mean,*  leaving  no 
iisue  living  at  the  time  of  the  death1  of  the  first  taker. 

•  There  it'  a  distinction  taken  in  Forth  v.  Chapman  (e), 


(«)  6  Coke,  17.  b.  [})  1  *.  Wm.  53*  to  1  **«'•  3**- 

(d)  I  rentr.  i|i.  (0  1  P.  Wmt.  663. 
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children  was  used  and  not  issue.    Yet  Lord  Hard-        1818. 
voickc  held,   that  this  was  an   estate  tail,   and   that         — — 

Doc 

the  lessor  of  the  plaintiff  was  barred  by  the  reco-        ogamt 

very  suffered  by  the  nieces.     That  case  therefore  \%m 

similar  to  the  present,  and  shews  that  the  lessors  of 

the  plaintiff  are  also  barred  by  the  recovery  suffered  in 

this  case.     Either  therefore  Mary  Hiles  under  the  will 

took,  as  in  the  last  case,  an  estate  tail,  or  if  not,  still 

at  all  events  the  executory  devise  over  to  Jane  Barnes, 

is  bad  as  being  too  remote,  being  to  take  effect  only 

after  an  indefinite  failure  of  the  issue  of  Mary  Hiles* 

In    either    event,    the  judgment  must    be   for    the 

defendant. 

Cur.  adv.  wit. 

Lord  Ellenborough  C.  J.  now  delivered  the  judg- 
ment of  the  Court. 

The  questions  in  this  case  arise  upon  the  will  of 
Mary  Cording,  spinster,  whereby  she  devised  Mr  her 
real  estate,  and  all  the  residue  of  her  personal  estate, 
unto  her  niece  Mary  Hilts,  her  heirs*  executors,  admi- 
nistrators, or  assigns  for  ever.  And  in  case  her  niece, 
Mary  Hiles,  should  happen  to  die  and  leanre  no  child 
or  children,  then  testatrix  gave  unto  her  testatrix's 
niece,  Jane  Barnes,  all  her  freehold  tenements  called 
Witheridge  and  South  Huckham,  to  her  and  her  heirs 
for  ever,  paying  toooL  onto  the  executor  or  executors 
of  Mary  Hiles,  or  to  such  person  as  she  by  her  last  will 
should  direct  Mary  Hiles,  after  the  testatrix's  death, 
having  suffered  a  recovery,  and  having  afterwards  died 
without  having  had  any  child,  this  ejectment  was 
brought  by  Jane  Barnes  and  Abraham  Smith,  her  bus* 
band,  the  lessors  of  the  plaintiff,  to  recover  the  premises 

devised 
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should  die  and  leave  no  issue,"  this  is  the  effect  of  the 
will.  It  contains  first  a  devise  to  Mary  Hiles  in  fee,  which 
would  enable  her  to  dispose  of  the  fee  amongst  her  off- 
spring, if  she  should  leave  any  at  her  death;  but  if  she 
should  not  leave  any,  then  instead  of  the  fee  in  the  two 
tenements  devised  over  on  the  happening  of  that  event, 
and  which  upon  that  event  are  given  to  Jane  Barnes 
and  her  heirs,  the  sum  of  1000/.  was  to  be  paid  by 
Jane  Barnes  or  her  heirs,  to  the  executors  or  nominee  of 
Mary  Hiles.     This  is  therefore  like  the  case  of  Roe  v. 
Jeffery,  7  T.  R.  589.,  which  was  a  devise  to  J.  F.  and  to 
his  heirs  for  ever,  but  in  case  J.  F.  should  depart  this 
life,  and  leave  no  issue,  then  the  testator  devised  over 
estates  for  life  only.     In  that  case,  the  first  devise  was 
held  to  be  in  fee,  and  not  in  tail,  and  the  limitation 
over  a  good  executory  devise,  upon  the  event  of  a 
failure  of  issue  at  the  time  of  his  death,  for  Lord  Kenyan 
says, "  the  persons  to  whom  it  was  given  over  were  then ' 
in  existence,  and  life  estates  only  were  given  to  them." 
The  payment  of  1000Z.  in  the  present  case,  is  equally 
strong  in  that  respect,  it  being  a  personal  provision, 
and  being  to  be  made  to  a  person  or  persons  appointed 
by  Mary  Hiles  in  her  will,  the  event  contemplated  by 
the  testatrix,  seems  to  have  been  approximate,  and  not 
a  remote  event,  namely,  a  failure  of  children  or  issue 
at  Mary  Hilefs  death,  and  not  an  indefinite  failure  of 
issue,  which  might  happen  at  any  remote  period;  and 
Mary  Hiles  never  having  had  any  child,  the  event  has 
happened  on  which  those  two  tenements  were  given 
over  to  Jane  Barnes.    And  if  the  event  on  which  the 
two  tenements  named  in  the  will  are  given  over  be, 
as  we  think  it  is,  to  be  confined  to  a  failure  of  issue 
Vol.I.  SB  at 
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the  time,   and  upon   the  terms   aforesaid.      Breach,  .1818. 

that  although  plaintiff  was  willing  to  enter  into  the  ser-  — — 

vice  on  the  30th  June,  and  requested  the  defendant  to  again*  . 


receive  him,  yet  that  the  defendant  refused  to  receive 
plaintiff  into  his  service.  To  plaintiff's  damage  of  2cl. 
Plea,  non-assumpsit.  At  the  trial  at  the  last  assizes  for 
the  county  of  Chester,  a  verbal  contract  similar  to  that 
stated  in  the  declaration  was  proved  to  have  been  made 
on  the  27th  day  of  May  between  the  parties,  by  which 
the  defendant  agreed  to  take  the  plaintiff  into  his  ser- 
vice for  a  year,  to  commence  on  the  30th  June  follow- 
ing. It  was  further  proved  that  the  plaintiff  on  that  day 
tendered  himself  as  servant  to  the  defendant,  but  that 
the  latter  had  refused  to  receive  him.  It  was  objected, 
that  as  the  plaintiff  was  not  to  enter  into  the  service 
until  the  30th  June,  and  as  the  service  was  to  continue 
for  one  year  from  that  day,  the  contract  could  not  be 
performed  within  a  year  from  the  time  when  it  was 
made,  (27th  Mai/,)  and  that  therefore  by  the  4th  section 
of  the  statute  of  frauds,  the  contract  not  being  in  writ* 
ing,  no  action  could  be  maintained  upon  it.  The  case 
of  Boydell  v.  Drummond  (a)  was  relied  on,  and  the 
learned  Judges  upon  that  authority  thought  the  case 
within  the  statute,  and  nonsuited  the  plaintiff.  A  rule 
nisi  for  setting  aside  this  nonsuit  having  been  obtained 
in  Easter  term, 

Cross  and  D.  F.  Jones  now  shewed  cause.  This  ac- 
tion is  founded  upon  a  contract  made  on  the  27th  May 
for  a  service  to  commence  from  the  30th  June,  and  to 
continue  for  twelve  months  then  next  following.     The 

00  ixJfa/,142. 
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bargains  for  goods  to  be  delivered  within  the  year,  and         1818. 
that  the  payment  shall  not  be  made  till  after  more  than        "~— 

n  it  -i  i  i       .      .  BtACEOlRDLt 

h  year  from  the  bargain  has  elapsed,  it  is  not  necessary  agahu 
in  such  a  case  that  the  contract  should  be  in  writing. 
For,  as  Lord  EUenborough  says,  in  Boydell  v.  Drum- 
mondy  "  in  that  case  the  delivery  of  the  goods  which  i« 
supposed  to  be  made  within  the  year  would  be  a  com* 
plete  execution  of  the  contract  on  the  one  part,  and  the 
question  of  consideration  only  would  be  reserved  to  a  fu- 
ture period."  So  here,  the  party  tenders  himself  to  serve,; 
which  is  all  he  can  do ;  and  this  being  so,  it  must  be 
considered  as  a  complete  performance  by  him  of  his 
contract  so  as  to  enable  him  to  maintain  this,  action. 
If  contracts  of  this  sort  are  void  for  not  being 
in  writing,  it  is  strange  that  such  a  point  should 
never  have  been  made  in  the  great  variety  of  sessions 
cases  which  depend  on  contracts  of  hiring  and  ser- 
vice. Besides,  the  policy  of  the  statute  does  not  apply 
to  such  a  case;  for  the  object  of  the  legislature  was  to 
repress  perjury,  and  the  danger,  to  be  guarded  against 
was  the  setting  up  of  supposititious  contracts  by  the  im- 
perfect recollection  of  witnesses,  or  by  perjured  testi- 
mony, after  the  lapse  of  a  year;  that  is  the  period  when 
the  protection  of.  the  statute  is  to  commence.  It 
never  was  intended  to  extend  to  a  case  where  a  breach 
must  be  committed  within  the  year.  This  seems  to^ 
have  been  the  general  understanding  of  the  statute,  and 
the  usage  of  mankind  has  been  consistent  with  it 
But  even  on  the  authority  of  Fenian  v.  Emblers,  this  rule 
may  be  supported.  For  there* it  is  expressly  laid  down,, 
that  a  general  contract,  uncertain  in  its  duration* 
or  one  which  becomes  so  by  the  insertion  of  some, 
term  which  may  put  an  end  to  it  at  any  time,  is  not 
3  B  S  within 
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Bayley  J.     I  cannot  distinguish  this  case  from  that  1818. 

of  Boydell  v.  Drummond,   which  I  think  was  rightly  — 

i       •  i      i             mi                       i/»                                                     *  BlACECWDLl 

decided.      The  word  performance,   as  used  in   this  agaha 


statute,  must  mean  a  complete  and  not  a  partial  per- 
formance, and  if  so,  this  case  falls  within  the  fourth- 
section  of  the  statute  of  frauds.  Our  decision  will  not 
raise  those  points  in  settlement  law,  which  have  been 
suggested.  For  the  statute  does  not  say  that  such 
agreement  will  be  void  as  a  hiring,  but  only  that  no 
action  shall  be  maintained  upon  it;  such  a  hiring, 
therefore,  although  not  in  writing,  will  be  quite  suffi- 
cient for  the  purpose  of  acquiring  a  settlement. 

Abbott  J.  I  am  of  the  same  opinion.  This  fallfc 
within  the  case  of  Boydell  v.  Drunmond,  which  I  think, 
was  decided  according  to  the  sound  construction  of  the 
statute  of  frauds.  The  case  put  in  argument,  of  all 
agreement  for  goods  to  be  delivered  by  one  party  in  s& 
months,  and  to  be  paid  for  in  eighteen  months,  being 
after  more  than  a  year  has  elapsed,  is  distinguishable 
on  this  ground,  that  there,  all  that  is  on  one  side  to 
be  performed,  viz.  the  delivery  of  the  goods,  is  to  be 
done  within  a  year ;  whereas  here,  the  service,  which  fc 
the  thing  to  be  performed  by  the  plaintiff,  cannot  ppOA* 
Bly  be  completed  within  that  period. 

Holroyd  J.      I  think  Boydell  v.  Drummotut  pro^ 

perly  decided,  and  that  this  case  falls  within  the  rule 

there  laid  down. 

Rule  discharged.- 

'■;  "    i.  :z>: 
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said  Marshal  shall  adjudge  and  think  adequate  for 
the  same  offence  or  offences  not  exceeding  the  space 
of  three  calendar  months/,  and  that  this  rule,  together 
with  the  former  rules  and  orders  of  this  Court,  made 
for  the  government  of  the  said  prison,  be  fixed  up  in 
the  most  public  place  thereof,  for  the  use  and  inspec- 
tion of  the  prisoners  therein. 

Ellenborough. 

J.  Bayley. 

C.  Abbott. 

6.  S.  Holroyd. 


On  the  last  day  of  this  term,  William  Taddy,  of  the 
Inner  Temple,  was  called  Serjeant,  and  gave  rings  with 
the  motto  "  Mos  et  far." 
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ACTION  ON  THE  CASE. 

1.  A  SENDS  his  horse,  for  the 
•"  •  night,  to  B.,  who  turns  it 
out  after  dark  into  his  pasture- 
field,  adjoining  to  and  separated 
from  a  field  of  C.  by  a  fence, 
which  C.  was  bound  to  repair; 
the  horse,  from  the  bad  state  of  the 
fence,  falls  from  one  field  into  the 
other,  and  is  killed :  Held,  that  B. 
though  a  gratuitous  bailee,  might 
maintain  an  action  against  C,  and 
recover  the  value  of  the  horse. 
Booth  v.  Wilson,  M.  58  G.  3. 

Page  59 

2.  In  an  action  on  the  stat.  52  G.  3. 
c.  ISO.  to  recover  the  value  of 
premises  feloniously  destroyed, 
brought  against  the  hundred  by 
several  partners  in  trade,  three  of 
whom  were  present  when  the  fact 
was  committed,  one  only  gave  in 
his  examination  upon  oath,  with- 
out stating  that  to  the  best  of 
his  belief  the  others  had  no  know- 
ledge of  the  person  who  commit- 
ted the  fact :  Held,  that  that  was 
not  sufficient.  Nesham  and  Others 
v.  Armstrong  and  Others,  M. 
5SG.S.  146 

3.  The  occupier  of  a  mill  may  main- 


tain an  action  for  forcing  back  wa- 
ter and  injuring  his  mih^  although 
he  has  not  enjoyed  it  preciselyin 
the  same  state  for  20  years ;  and 
therefore  it  was  holden  to  be  no 
defence  to  such  an  action  that  the 
occupier  had,  within  a  few  yean, 
erected  in  his  mill  a  wheel  of  dif- 
ferent dimensions,   but  requiting 
less  water  than  the  old  one,  al- 
though the  declaration  stated  the 
plaintiff  to  be  possessed  of  a  mill, 
without  alleging  it  to  be  an  an- 
cient mill.     Saunders  t.  Newman. 
H.  58G.S.                      Page  358 
k  Where  the  leader  of  a  mob, -hav- 
ing entered  a  gunsmith's  shopman* 
demanded  arms,  was  detained,  and 
the  mob  then  declared  that  unless 
he  were  released  they  would  {mil 
the  house  down,   and  they  .did 
enter   and   break  .  the   windows, 
window-frames,  Ac.  and  fox  that 
purpose  used  some  of  .the  .aims 
found  in  the  shop, -and  .carried 
away  others :  HelaV  that  this  was 
evidence  of  a  purpose  to  dpm#ilj»k 
the  house,   and  that   the  owner 
might  recover  against  the  hun- 
dred a  reparation,  in  damageaJbr 
the  injury  done  to  the  house  itsdf  ; 
*       -       jmd 
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and  to  the  arms  actually  used  in 
the  act  of  demolishing ;  but  that 
he  was  not  entitled  to  recover  for 
the  value  of  the  arms  carried 
away,  that  being  a  substantive 
and  distinct  felony,  and  therefore 
not  within  the  stat.  1  G.2.  st.  2. 
c.  5.  Beckmith  v.  Wood,  E.  58  G.  3. 
Page  487 

APPEAL. 

Where  an  order  of  removal  was 
served  on  the  appellant  parish  on 
Saturday,  and  the  sessions  were 
holden  on  the  following  Tuesday, 
and  the  appellant  parish  was  thirty- 
seven  miles  from  the  place  where 
the  sessions  were  holden,  but  there 
was  no  appeal  to  those  sessions, 

•  and  the  justices  refused  to  receive 
the  appeal  at  the  next  sessions,  the 
Court  granted  a  mandamus.  The 
King  v.  The  Justices  of  Essex, 
M.58G.3.  210 

APPEAL,  NOTICE  OF. 

1.  In  an  appeal  against  an  inclosure 
of  a  highway,  by  virtue  of  a  writ 
of  ad  quod  damnum,  the  notices 
required  by  the  55  G.  3.  c.68. 
must  be  given,  and  a  notice  to 
the  party  interested  is  not  alone 
sufficient.  The  King  v.  The  Jus- 
tices  of  Essex,  H.  58  G.  3.      373. 

2  An  inclosure  act  gave  to  the  party 

-  *  aggrieved  a  right  of  appeal  for 
any  thing  done  in  pursuance  of 
that  act,  or  of  the  recited  (general 
inclosure)  act,  on  giving  to  the 
commissioner  and  to  the  parties 
concerned,  ten  days'  notice  in 
writing.    Notice  of  appeal  against  j 

1  an  order  ascertaining  the  bound- 
aries between  two  townships,  was 
served  on  the  commissioner,  but 
not  on  the  lady  of  the  manor,  who 
was  a  party  materially  concerned  in 
the  question :  Held,  that  the  notice 
was  insufficient ;  although  the  ge- 
neral inclosure  act  authorized  the 


commissioner  to  ascertain  the 
boundaries  fietween  the  several 
parishes,  and  gave  a  right  of 
appeal  on  giving  notice  to  the 
commissioner  only.  The  King  v. 
The  Justices  of  Lancashire,  T. 
5a  G.  3.  Page  630 

3.  By  a  local  act,  the  management 
of  the  poor  of  a  town  was  vested 
in  certain  persons,  who  were  em- 
powered to  make  rates,  and  an 
appeal  was  given  to  the  party 
aggrieved  to  the  town  sessions 
against  every  such  rate;  and  a 
further  appeal,  if  required,  to 
the  county  sessions.  An  appeal 
against  four  rates  being  entered 
at  the  January  town  sessions,  four 
grounds  of  appeal  were  specified 
in  the  notice:  the  party  being 
dissatisfied  made  a  further  appeal 
to  the  county  sessions,  and  two 
other  grounds  of  appeal  were 
added ;  the  fourth  being  that  the 
party  was  rated  in  respect  of  his 
lands  in  a  higher  proportion  than 
all  the  other  inhabitants  mentioned 
in  the  rate :  Held,  first,  that  one 
appeal  against  the  four  rates  was 
sufficient. 

Secondly,  that  it  was  not  neces- 
sary to  give  notice  of  appeal  to 
all  the  inhabitants  named  in  the 
rate. 

And,  thirdly,  that  the  appellant, 
must,  at  the  county  sessions,  be 
confined  to  the  original  grounds 
of  appeal  at  the  town  sessions. 
The  King  v.  The  Justices  of  Suf- 
folk, T.  58  G.3.  640 

APPEAL  OF  DEATH. 

In  an  appeal  of  death,  appellee 
waged  nis  battle.  Held,  that  the 
counterplea  to  oust  him  of  this 
mode  of  trial,  must  disclose  such 
violent  and  strong  presumptions  of 
guilt,  as  to  leave  no  possible  doubt 
in  the  minds  of  the  Court.  And 
therefore    a    counterplea   which 

only 
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only  stated  strong  circumstances 
of  suspicion,  was  held  to  be  in- 
sufficient. 

Held  also,  that  the  appellee 
may  reply  fresh  matter  tending  to 
shew  his  innocence,  as  for  instance 
an  alibi,  and  his  former  acquittal 
of  the  same  offence  on  an  indict- 
ment. 

But  quaere  where  the  counter- 
plea  is  per  se  insufficient,  or  where 
the  replication  is  a  good  answer 
to  it,  whether  the  Court  should 
give  judgment  that  the  appellee 
be  allowed  his  wager  of  battle 
or  go  without  day.  Ashford  v. 
Thornton,  E.  58  G.3.     Page  405 

ASSUMPSIT. 

1.  Under  a  declaration  containing 
only  one  set  of  counts,  charging 
the  defendant  in.  his  own  right, 
the  plaintiff  may  recover  one  de- 
mand due  from  the  defendant  in- 
dividually, and  another  due  from 
him  as  surviving  partner.  Richards 
and  Another  v.  Heather,  M.  58  G.  3. 

29 

2.  Where  a  pauper  residing  in  the 
parish  of  A.,  received  during  ill- 
ness a  weekly  allowance  from  the 

?arish  of  B.  where  he  was  settled: 
[eld,  that  an  apothecary,  who 
had  attended  the  pauper,  may 
maintain  an  action  for  the  amount 
of  his  bill  against  the  overseer  of 
B.j  who  expressly  promised  to 
pay  the  same.  Wing  v.  Mill,  M. 
58  G.  3.  104 

AWARD. 

1 .  Upon  the  trial  of  an  action  of  tort, 
a  verdict  was  found  for  the  plain- 
tiff, subject  to  a  reference  of  all 
matters  in  difference.  The  de- 
fendant claimed  before  the  arbi- 
trator a  sum  of  money  due  to  him 

.  upon  the  balance  of  an  account, 
which  was  admitted  by  the  plaintiff 
to  be  due.    The  award,  without 


stating  that  it  was  made  of  and 
concerning  the  premises,  directed  a 
verdict  to  be  entered  for  the  plain- 
tiff, with  damages :  Held,  that  tljis 
award  was  sufficient.  Gray  v. 
Gwennap,  M.  58  G.  3.  Page  106 
2.  Where  by  an  order  of  reference, 
the  costs  of  the  cause  were  to 
abide  the  event,  and  the  costs  of 
the  reference  and  of  the  special 
jury  were  left  in  the  discretion  of 
the  arbitrator :  Held;  that  he  can- 
not after  directing  a  verdict  for 
the  plaintiff  award  also  that  the 
latter  should  pay  the  costs  of  the 
special  jury,  which  had  been  ob- 
tained on  the  motion  of  the  de- 
fendant. Finlayson  v.  MiLeod, 
T.  58  G.  3.  663 

BAIL. 

1.  The  defendant  having  put  in  and 
perfected  bail,  a  ca.  sa.  was  lodged 
and  returned  non  est  inventus, 
and  proceedings  being  had  against 
the  bail,  they  rendered  the  princi- 
pal in  time :  the  defendant  was 
then  bailed  again  and  discharged : 
Held,  that  proceedings  could  not 
be  had  against  the  last  bail  with- 
out taking  out  a  fresh  ca.  sa. 
Thackray  v.  Harris,  M.  58  G.  3. 

212 

2.  Where  the  defendant  in  an  action 
has  become  bankrupt,  and  obtain- 
ed his  certificate,  after  which  pro- 
ceedings arc  taken  against  the 
bail;  the  Court  will,  on  motion, 
relieve  them,  and  will  not  direct 
an  issue  to  try  the  fact  of  the 
bankrupt's  being  a  trader,  the  cer- 
tificate, by  the  5  G.2.  c.SO.  s.l 
and  13.,  being  made  sufficient  evi- 
dence of  the  trading,  &c. 

But  no  exoneratur  having  been 
entered  on  the  bail-piece,  such 
relief  was  granted  only  on  pay- 
ment of  costs.  Harmer  v.  Hag- 
ger,  H.  58  G.  3.  332 

BAILEE, 
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BAILEE. 
Sec  AgnoN  on  the  Case,  1. 

BANKRUPT. 

1.  The  clause  in  the  12th  sect,  of 
Stat.  5  G.2.  c.  30.  depriving  bank- 
rupt of  all  benefit  from  his  certifi- 
cate, in  the  case  of  losses  at  play, 
it  to  be  considered  as  a  qualifica- 
tion, restraining  the  operation  of 
die  7th  section,  which  makes  the 
certificate  a  bar ;  and  evidence  of 
such  loss  may  be  given  in  a  court 
of  law  on  the  similiter  to  the  ge- 
neral plea  of  bankruptcy.  Hughes 
t.  Motley,  M.  58  G.  3.    Page  22 

2.  Two  parcels  of  goods  were  sold 
at  different  times,  and  paid  for  by 
bills;  the  vendee  afterwards  be- 

.  coming  bankrupt,  the  vendors 
proved  under  the  commission,  for 
the  amount  of  the  first  parcel, 
they  then  holding  the  bill  given  in 
payment  for  the  same ;  the  bill  for 
the  other  parcel  having  been  ne- 
gotiated by  them  prior  to  the 
bankruptcy,  and  being  then  out- 
standing, was  afterwards  disho- 
noured: Held,  that  the  vendors 
were  not  precluded  by  the  stat. 
49  G.  3.  c.  121.  s.  14.  from  suing 
the  bankrupt  for  the  amount  of 
the  last  parcel  of  goods.  Watson 
and  Another  v.  Medex,  M.  58  G.  3. 

121 

3.  When  the  assignees  of  a  bank- 
rupt enter  upon  and  take  posses- 
sion of  his  leasehold  property, 
they  become  chargeable  with  the 
covenants  in  the  lease,  although 
the  bankrupt's  effects  were  upon 
those  premises,  and  the  assignees 
delivered  up  the  keys  immediately 
after  the  effects  were  sold.  Han- 
son v.  Stevenson,  H.  58  G.  3.     303 

4.  A  bankrupt  having  escaped  out 
of  the  custody  of  the  marshal,  and 
being  at  large,  surrenders  to  a 
commission   subsequently  issued, 

15 


and  receives  the-  protection  con- 
ferred by  5  G.  2.  c.90.  s.  5. :  Held, 
that  he  may  notwithstanding  be 
retaken  and  detained  in  custody 
by  the  marshal.  Anderson  v. 
Hampton,  H.  58  G.  3.     Page  308 

5.  Where  the  defendant  in  an  action 
has  become  bankrupt,  and  ob- 
tained his  certificate,  after  which 
proceedings  are  taken  against  the 
bail,  the  Court  will,  on  motion, 
relieve  them,  and.  will  not  direct 
an  issue  to  try  the  fact  of  the 
bankrupt's  being  a  trader,  the 
certificate,  by  the  5G.2.  c.30. 
s.  7  and  13.,  being  made  sufficient 
evidence  of  the  trading,  frc 

But  no  exoneratur  having  been 
entered  on  the  bail-piece,  such 
relief  was  granted  only  on  pay- 
ment of  costs.  Harmer  v.  Hag- 
ger,  H.  58  G.  3.  332 

6.  The  stat.  39  &  40  G.3.  c.10*. 
extends  to  assignees  of  a  bankrupt; 
and  therefore  where  a  plaintiff  as 
assignee  recovered  less  than  5L, 
the  Court  ordered  a  suggestion  to 
be  entered  on  the  ream  to  de- 

Srive  the  plaintiff  of  costs ;  but  the 
efendant  having  given  notice  of 
his  intention  to  dispute  the  peti- 
tioning creditor's  dent,  frc.  (which 
was  proved  at  the  trial,)  it  was 
holden  that  the  plaintiff  was  enti- 
tled to-  the  costs  thereby  occa- 
sioned; and  the  Court  ordered 
the  suggestion  to  be  entered  ac- 
cordingly. Ward  v.  Abrahams, 
H.5SG.3.  367 

7.  A  sale  of  the  property  of  a  bank- 
rupt, after  an  act  of  bankruptcy, 
but  more  than  two  months  before 
the  commission  issued,  is,  since  the 
46  G.  3.  c.  101.  s.  1.,  a  sale  by  the 
bankrupt,  and  not  by  the  assignee ; 
and  a  creditor  of  the  bankrupt 
having  become  a  purchaser,  was 
holden  (in  an  action  brought  by 
the  assignee  for  the  value  of  the 
goods)  to  be  entitled  to  set  off 
against  such  claim  the  debt  due  to 

him 
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him  from  the  bankrupt;  this  con- 
•  atituting  a  mutual  credit  between 
the  bankrupt  and  such  creditor 
within  the  meaning;  of  the  46  G.3. 
C.  101 .  s.  3.  Southvoood  v.  Taylor, 
E.  58  G.  3.  Page  471 

&  The  obligee  in  a  bastardy  bond, 
after  the  bond  had  been  forfeited, 
became  bankrupt,  and  obtained 
his  certificate :  Held,  that  the  pa- 
rish officers  were  not  thereby  pre- 
cluded from  recovering  upon  the 
bond  further  expences  incurred 
subsequently  to  the  bankruptcy. 
The  Cherseers  of  St.  Martin-in-the- 
Fields  v.  Warren,  E.  58  G.3.  491 
9.  Where  a  warrant  of  commitment 
by  commissioners  of  bankrupts, 
after  setting  out  the  issuing  of  the 
commission,  the  adjudication  of 
bankruptcy,  Arc.,  stated  as  the 
ground  or  commitment,  that  the 
bankrupt  being  brought  before 
them,  and  they  having  proposed 
to  administer  an  oath  to  him,  he 
refused  to  be  sworn,  or  to  give  an 
account  of  his  property:  Held, 
that  such  warrant  was  legal,  and 
and  that  it  is  not  necessary  in  it  to 
set  out  any  specific  question  in 
>uch  case ;  for  this  is  a  refusal  to 
answer  all  possible  questions  which 
•cto  be  suggested. 
-  Held  also,  that  after  the  issuing 
of  the  writ  of  habeas  corpus,  and 
before  the  return  to  it,  the  com- 
missioners may,  if  necessary,  make 
a  fresh  warrant  stating  more  fully 
the  cause  for  detaining  the  bank- 
rupt in  custody,  and  that  such 
warrant  may  by  words  of  reference 
incorporate  the  formal  parts  of  the 
first  warrant. 

Held  also,  that  if  both  warrants 
are  defective  in  form,  the  Court 
will,  if  a  substantial  cause  of  com- 
mitment appear,  re-commit  the 
bankrupt  ex-officio. 

Held  also,  that  a  commitment 
by  a  justice  of  the  peace,  under 
5  G.2.  c.SO.  *.  14.   of  the  bank- 


rupt, "  until  he  shall  be  discharged 
by  due  course  of  law,"  is  bacL  \Ex 
parte  Page,  E.  58  G.  8.  Page  568 
10.  The  general  assignment  of  a 
bankrupt's  personal  estate  under 
his  commission,  does  not  vest  a 
term  of  years  in  the  assignees,  un- 
less they  do  some  act  to  manifest 
their  assent  to  the  assignment  as 
it  regards  the  term,  and  their  ac- 
ceptance of  the  estate,  rents,  &c. 
And,  therefore,  till  some  act  of 
this  sort  is  done  by  them,  the  term 
still  remains  in  the  bankrupt,  and 
he  is  liable  to  the  pay ment  of  rent 
accruing  due  subsequent  to  the 
the  bankruptcy.  Cope/and  vY  Ste- 
phens, T.5SG.3.  593 

BARON  AND  FEME. 

1.  A  married  woman,  arrested  on 
mesne  process,  is  entitled  to  be 
discharged  out  of  custody  on  filing 
common  bail,  although  her  hus- 
band had  absconded,  and  the 
debt  had  been  incurred  by  her 
while  a  feme  sole.  Crookes  and 
Others  v.  Fry  and  Lavinia  his 
Wife,  M.  58  G.  3.  165 

2.  Where  a  bill  of  exchange  was 
payable  to  a  feme  sole,  who  in- 
termarried before  the  same  was 
due,  it  was  holden,  that  the  hus- 
band might  sue  in  his '  own  name, 
without  joining  the  wife,  although 
the  latter  had  not  indorsed  the 
bill.  M'Neilage  v.  Holloxvay,  H. 
58  G.3.  218 

BAWDY-HOUSE. 
See  Penal  Statute,  3. 

BARRISTER,   Action  against. 
See  Slandeb. 

BILLS  OF  EXCHANGE. 

1.  Where  a  bill  of  exchange  was 
payable  to  a  feme  sole,  who  in- 
termarried 
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termarried  before  the  same  was 
due,  it  was  holden  that  the  hus- 
band might  sue  in  his  own  name, 
without  joining  the  wife,  although 
the  latter  had  not  indorsed  the 
bill.  M'NeOagc  v.  HoUoway,  H. 
58G.S.  Page  218 

2»  Declaration  stated  a  bill  of  ex- 
change to  be  drawn  upon  and 
accepted  by  three  persons ;  it  waa 
proved  to  have  been  drawn  upon 
and  accepted  by  the  three  jointly 
with  a  fourth :  Held,  that  this 
was  no  variance.  MourUstepketi  v< 
Brooke,  H.  58  G.$.  224 

3.  Where  a  bill  of  exchange  being 
presented  and  left  for  acceptance, 
was  refused  acceptance  by  the  de- 
fendant, but  remained  afterwards 
for  a  considerable  space  of  time  in 
his  hands,  and  was  ultimately  de- 
stroyed by  him :  Held  by  three 
justices,  cussentiente  Lord  Ellen- 
borough  C.  J.,  that  the  defendant 
was  not  thereby  liable  as  acceptor 
of  the  bill.  Jeune  v.  Ward,  T. 
BSG.S.  653 

BOND. 

Bond,  conditioned  for  the  payment 
of  a  principal  sum  in  the  year 
1820,  with  interest  in  the  mean 
time  half-yearly:  an  action  having 
been  brought  for  the  penalty  upon 
a  breach  of  the  condition  in  non- 
payment of  half-a-year's  interest 
on  the  29th  of  September  1817,  the 
Court  refused  to  stay  the  pro- 
ceedings before  judgment  on  pay- 
ment of  the  interest  due  and  costs, 
although  the  non-payment  of  the 
interest  was  owing  to  a  slip.     Van 

Sandau  v.  ,  one,  Sfc.    M. 

58  G.  3.  214 

BRIDGES. 

See  Clerk  of  the  Peace. 

CARRIER. 
See  Post-office. 


CHANCEL. 

A  grant  of  part  of  the  chancel  of  a 
church  by  a  lay  impropriator  to 
A.y  his  heirs  and  assigns,  is  not 
valid  in  law.  And  therefore  such 
grantee,  or  those  claiming  under 
him,  cannot  maintain  trespass  for 
pulling  down  his  or  their  pews, 
there  erected.  Clifford  v.  Wicks, 
E.  58  G.  3.  Page  408 

CHURCHWARDEN. 
See  Custom. 

CLERK  OF  THE  PEACE. 

The  sessions  are  not  authorized  to 
order  the  payment  by  the  bridge- 
master  to  the  clerk  of  the  peace  of 
a  per  centage  on  all  money  raised 
for  the  repair  of  bridges  in  a  parti- 
cular district,  in  lieu  of  all  his 
fees  for  indictments,  presentments, 
&c.  for  bridges  within  it;  although 
such  per  centage  was  claimed  as 
an  ancient  fee,  and  had  been  paid 
without  dispute  for  a  long  period 
of  time.  The  King  v.  Houldgrave, 
H.58G.S.  312 

COMPOSITION-DEED. 

1.  The  creditors  of  an  insolvent 
agreed,  by  an  instrument  (not 
under  seal),  that  they  would  ac- 
cept in  full  satisfaction  of  their 
debts  twelve  shillings  in  the  pound, 
payable  by  instalments;  ana  would 
release  him  from  all  demands ;  one 
of  the  creditors,  who  signed  for 
the  whole  amount  of  his  debt, 
held  at  the  time,  as  a  security  for 
part,  a  bill  of  exchange  drawn  by 
the  debtor,  and  accepted  by  a 
third  person;  the  money  due  on 
this  bill  having  afterwards  been 
paid  by  the  acceptor,  it  was 
holden  that  the  creditor  might 
retain  it,  the  agreement  of  com- 
position not  containing  any  stipu- 
lation 
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]  at  ion  for  giving  up  securities,  and 
the  effect  of  it  not  being  to  ex- 
tinguish the  original  debt.  Tho- 
mas and  Another  v.  Courtnay,  M. 
58G.S.  Pagel 

2.  A.  being  insolvent,  by  agreement 
stipulated  to  assign  his  property 
immediately,  the  creditors  con- 
senting that  the  business  should 
be  carried  on  for  their  benefit 
until  the  next  Michaelmas,  and 
that  then  the  property  should  be 
divided  among  them ;  the  insolvent 
assigned  his  effects;  at  the  next 
Michaelmas  several  of  the  credi- 
tors who  had  signed  this  instru- 
ment agreed  that  the  business 
should  be  carried  on  by  the  trus- 
tees for  a  further  time:  Held, 
that  a  creditor  who  had  signed  the 
first  agreement,  but  who  had  not 
in  any  way  concurred  in  the  se- 
cond, could  not  maintain  an  ac- 
tion against  the  insolvent  for  a 

.    debt  existing  at  the  time  of  the 

first  agreement.   Cork  v.  Saunders, 

■    M.5SG.S.  46 

3.  Where  a  creditor  signs,  seals,  and 
delivers  a  composition-deed,  al- 
though he  does  not  set  the  amount 
of  his  debt  opposite  to  his  name 

.  hi  the.  deed,  yet  he  is  bound  by 
the  terms  of  the  composition  to 
the  amount  of  his  then  existing 
debt.  Harrhy  v.  Wall,  Widow. 
M.58G.S.  103 

COMPOUNDING  OFFENCES. 
See  Penal  Statute,  ]. 

CONSTABLE,  Action  against. 

Where  a  constable,  having  a  ma- 
gistrate's warrant  of  distress  to 
levy  a  church-rate,  under  the  stat. 
53  6.  S.  c.  127.,  broke  the  door  of 
and  entered  plaintiff's  dwelling- 
house:  Held,  that  although  he 
thereby  exceeded  his  authority, 
yet  that  no  action  could  be  main- 
tained after  the  expiration  of  hrec 

-      You  I. 


calendar    months.       Theobald  v. 
Crichmore,  H.  58  G.  3>     Page  227 

CONVICTION. 

The  exception  in  12  G.  3.  c.6l.  s.ll 
of  mills  then  used  for  making  gum- 
powder,  &c.  docs  not  apply  to 
the  limits  first  mentioned  m  that 
clause,  but  only  "  to  the  oiher 
part  of  Great  Britain''  not  within 

.  those  limits  ;  and  therefore  an  in- 
formation charging  the  keeping 
of  more  than  the  allowed  quantity 
of  £un-powder  within  the  specified 
limits,  need  not  negative  this  ex- 
ception. The  King  v.  Matters, 
II.  58  G. 3.  362 

COPYRIGHT. 

An  author,  whose  works  had  been 
published  more  than  28  years  be- 
fore the  passing  of  the  54  G.  3» 
c.  156.,  is  not  entitled  to  the  copy- 
right for  life.  Brooke  v.  (Jlarke, 
H.58G.3.  S96 

CORONER,  PUBLISHING  EVI- 
DENCE BEFORE. 

See  Libel. 

CORPORATION. 
See  Variance,  5. 

COSTS. 

1.  Where  the  plaintiff,  after  issue 
joined,  has  been  convicted  of  fe- 
lony, and  received  sentence  of 
transportation,  the  Court  will  com- 
pel him  or  his  attorney  to  give 
security  for  costs  retrospective  and 
prospective.  Harvey  v.  Jacob* 
M.  58  G.  3.  159 

2.  Where  an  executrix  pleaded,  1st, 
Non-assumpsit;  2d,  Neunques  ex- 
ecutrix; and,  3d,  Piene  adminis- 
travit ;  and  issues  on  the  first  pleas 
were  found  for  plaintiff,  and  on 
the  last  for  the  defendant ;  it  was 
holden  that  the  last  plea  being  a 

3  C  complete 
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complete  answer  to  the  action,  the 
defendant  »was  entitled  to  the  ge- 
neral costs  of  the  trial.  Edwards 
v.  Bcthd,  H.  58  G.  3.      Page  21 

3.  The  Court  will  compel  security  for 
costs  where  plaintiff  resides  abroad, 
without  a  previous  application  to 
his  attorney;  but  they  will  not 
order  a  stay  of  proceedings  unless 
such  application  has  been  made, 
Bailie  y.  Bennies,  H.  58  G.3.  331 

4.  Where  plaintiff  sued  as  exe- 
cutor, and  was  nonsuited  upon 
evidence  being  given  at  the  trial 
that  the  supposed  testator  was  still 
alive,  the  Court  refused  to  allow 
costs  to  the  defendant,  it  appear- 
ing from  affidavits  on  both  sides 
to  be  still  at  least  doubtful  whe- 
ther the  supposed  testator  were 
living  or  not.  Zacharieh  v.  Page, 
H.58G.S.  386 

5.  When,  upon  setting  aside  a  ver- 
dict for  plaintiff,  the  costs  are 
directed  to  abide  the  event,  and 
then  the  plaintiff  discontinues  the 
action;  the  defendant  is  not  en- 
titled to  die  costs  of  the  trial. 
H&martk  v.  Samuel,  E.  58  G.  3 

566 

6.  The  statute  11  G.  2.  c.  19.  s.22 
gives  double  costs  against  a  plain- 
tiff in  replevin  only  in  three  cases 
viz.  where  he  is  nonsuit ;  discon- 
tinues his  action ;  or  has  judgment 
given  against  him.  And,  there-  I 
tore,  where  in  replevin,  the  cause 
not  being  then  at  issue,  the  par- 
ties agreed  by  bond  to  submit  the 
question  to  arbitration,  the  costs 
to  abide  the  event,  and  the  ar- 
bitrator afterwards  awarded  in 
favour  of  defendant ;  it  was 
held  that  he  is  not  entitled  to 
double  costs  under  the  statute. 
Gumcy  v.  Bullcr,    T.  58  G.  3. 

670 

COURT  OF  CONSCIENCE. 

SCC  BaNKAUPT,  6.      PftACTICE,  15. 


COVENANT. 

1.  Upon  a  covenant  to  repair  and 
keep  in  repair  during  the  con- 
tinuance or  the  term,  an  action 
may  be  maintained  for  breaches 
committed  before  the  term  has 
expired.  Luxmoore  v.  Robson,  E. 
58  G.  3.  Page  584 

2.  The  selling  of  raw  meat  by  retail, 
was  holden  in  an  action  of  eject- 
ment to  be  a  breach  of  a  covenant 
in  a  lease,  that  the  lessee  should 
not  exercise  the  trade  of  a  butcher 
upon  the  premises,  although  no 
beasts  were  there  slaughtered. 
Doe  dent.  GaskeU  v.  Spry,  T. 
58  G.  3.  617 

CRIMINAL  INFORMATION. 
See  Libel. 

CUSTOM. 

1.  A  custom  for  the  churchwardens 
of  a  parish  to  set  up  monuments, 
&c.  in  a  church,  without  either 
the  consent  of  the  rector  or  ordi- 
nary, is  illegal.  Beckvoitk  y.  Herd- 
ing, E.  58  G.3.  508 

%  Where  a  parish  contained  within  it- 
self a  borough  not  co-extensive  with 
it,  and  the  mayor  of  the  borough, 
on  a  return  to  a  mandamus  for 
allowing  a  poor  rate  made  by  the 
churchwardens  and  overseers  of 
the  whole  parish,  stated  a  cus- 
tom which  had  existed  since  the 
4«3  Elh.  of  appointing  separate 
churchwardens  and  overseers,  and 
of  making  separate  rates  for  the 
borough,  and  for  those  parts  of 
the  parish  which  lay  without  the 
borough ;  it  was  holden  that  such 
custom  was  invalid,  and  the  return 
was  quashed  accordingly.  The 
King  v.  Gordon,  E.  58  6. 3.    524 

DEVISE. 

1.  A.  devised  all  his  hereditaments 
to  his  sister  £.  T.  and  to  her 
daughters  A*  S.  and  F.  T.,  djeir 
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heirs  and  assigns,  equally  to  be 
divided  between  them  as  tenants 
in  common,  for  and  during  the 
life  of  E.  T. ;  and  after  her  death, 
he  devised  the  third  part  "  so  de- 
vised to  his  sister  for  her  life  as 
aforesaid,"  to  A.  S.  and  F.  T.  in 
fee:  Held,  that  all  the  estate 
passed  under  this  will,  and  that 
the  daughters  A.  S.  and  F.  T. 
took  a  fee  in  two  thirds,  with  a 
remainder  in  fee  in  the  other 
third  part  after  the  death  of  the 
mother.  Doe  on  the  several  demises 
o/*  Wolfe  and  others  v.  Allcock,  M. 
6SG.S.  Page  137 

2.  A  testator  devised  a  particular 
estate  by  name  to  T.  W.y  his  heir 
at  law,  and  then  devised  to  H.  IV. 
all  the  residue  of  his  lands,  to  be 
kept  in  the  name  and  family  of  the 
W.'s  as  long  as. can  be:  Held, 
that  H.  W.  took  an  estate  of 
inheritance.  Doe  v.  Wood,  E. 
58  G.  3.  518 

3.  Devise  to  the  heir  at  law  in  fee, 
with  an  executory  devise  over  in 
case  he  does  not  attain  twenty- 
one  years  of  age :  Held,  that  this 
does  not  alter  the  quality  of  the 
estate,  which  he  would  otherwise 
bare  taken  as  heir;  and  that 
he  therefore  takes  by  descent, 
and  not  by  purchase.  Doe  v. 
Timins,  E.  58  G.3.  530 

4.  Devise  of  all  my  Briton  Ferry 
estate,  and  all  the  lands,  &c  of 
which  it  consists;  and  then  all 
my  P.  L.  estate,  which,  as  well  as 
my  B.  F.  estate,  lies  in  the  county 
of  G.:  Held,  that  the  former  devise 
Was  not  confined  to  lands  in  the 
tounty  of  G.,  but  extended  to  all 
that  was  usually  known  bv  the 
name  of  the  B.  F.  estate;  although 
part  of  devisor's  estate  was  situate 
in  the  parish  of  B.  F.  in  the 
county  of  G.  Doe  v.  The  Earl 
of  Jerseys  E.  58  G*  3.  550 

5.  Devise  to  Af.  H.,  ber  heirs,  Ac. 
for  ever ;  and  in  case  M.  H.  shall 
happen  to  die  and  leave  no  child 


or  children,  then  to  J.  B.  and  her 
heirs  for  ever,  paying  the  sum  of 
1000/.  to  the  executor  or  execu- 
tors of  M.  H.  or  to  such  person 
as  M.  H.  by  her  will  shall  appoint- 
Held,  that  the  words  "child  or  chil- 
dren" were  here  synonimous  with 
"  issue ;"  and  that  this  was  not  the 
devise  of  an  estate  tail  to  M.  //., 
but  of  an  estate  in  fee  to  M.  //., 
with  a  good  executory  devise  over 
to  J.  B.  in  case  M.  H.  died  leav- 
ing no  issue  living  at  her  death. 
Doe  dan.  Smith  and  Jane  his 
Wife  v.  Webber  and  Another,  T. 
58  G.  3.  Page  713 

DISTRESS. 

Action  for  use  and  occupation.  Plea, 
that  plaintiff  before  action,  took 
and  detained,  as  a  distress  for  the 
rent,  goods  of  value  sufficient  to 
satisfy  the  same :  Held,  on  special 
demurrer,  that  this  plea  was  bad, 
for  not  shewing  that  the  rent  was 
satisfied.  Lear  v.  Edmonds.  M. 
58  G.  3.  157 

ELEGIT. 

The  sheriff's  return  to  an  elegit 
stated  that  he  hod  delivered  an 
equal  moiety  of  a  house:  Held, 
that  this  return  was  void  for  not 
setting  out  the  moiety  by  metes 
and  bounds,  and  that  the  objec- 
tion might  be  token  at  nisi  prius 
to  an  ejectment  brought  upon  the 
elegit.  Fenny  dem.  Masters  v. 
Durrani.  M.  58  G.  3.  40 

ERROR,  WRIT  OF.  . 

The  8  &  9  W.3.  c.  11.  s.1.  applies 
to  writs  of  error,  &c;  therefore 
a  writ  of  error  does  not  abate  by 
the  death  of  one  of  several- plain- 
tiffs in  error.  Clarke  v.  Rippon 
E.  58  G.  3.  586 

ESCAPE. 

The  sheriff  having  a  writ  against  G. 
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JB.  arrested  M.  B.  who  was  the  j 
real  debtor,  and  at  the  time  of 
contracting  the  debt  had  repre- 
sented himself  as  G.  B.\  Held 
that  the  sheriff  having  been  in- 
formed of  these  circumstances 
while  he  had  the  real  debtor  in 
his  custody,  was  not  bound  to  de- 
tain him,  and  therefore  that  an 
action  would  not  lie  against  him 
for  an  escape.  Morgans  v.  Bridges 
and  Another,  T.58G.3.  Page  647 

EVIDENCE. 


1.  la  an  action  on  a  promissory 
note,  the  subscribing  witness  being 
dead,  proof  of  his  hand-writing, 
aud  that  the  defendant  was  pre- 
sent when  the  note  was  prepared, 
is  sufficient  without  proving  the 
hand-writing  of  the  defendant : 
Quare,  if  proof  of  subscribing 
witness's  hand-writing  alone  would 
have  been  sufficient.  Nelson  v. 
1VhUtallyM.58G.3.  19 

2.  The  clause  in  the  12th  section  of 
stat.  5  G.  2.  c.  30.  depriving  bank- 
rupt of  all  benefit  from  his  certi- 
ficate, in  the  case  of  losses  at 
play,  is  to  be  considered  as  a  qua- 
lification restraining  the  operation 

of  the  7th  section  which  makes 
.  the  certificate  a  bar ;  and  evidence 
of  sucli  loss  may  be  given  in  a 
court  of  law  on  the  similiter  to 
the  general  plea  of  bankruptcy. 
Hughes  v.  Morley,   M.  58  G.  S. 

22 

3.  Under  a  declaration  containing 
only  one  set  of  counts,  charging 
the  defendant  in  his  own  right, 
the  plaintiff  may  recover  one  de- 
mand due  from  the  defendant 
individually,  and  another  ducfroml 
him  as  surviving  partner.  Richards 
v.  Heather;  M.  58  G.  3.    Page  29 

4.  On  an  issue  to  try  whether  the 
inhabitants  of  A.  were  immemori- 
ally  bound  to  repair  a  chapel,  the 
owner  of  the  inheritance  (having 
leased  his  property  for  years  at  a 


rent  certain,  without  any  deduc- 
tion, and  residing  himself  id  a  dif 
ferent  county,)  is  not  a  competent 
witness  to  negative  the  liability, 
although  he  was  not  upon  the 
rate,  and  the  rate  waa  in  tact  paid 
by  his  tenant ;  for  such  owner  has 
an  interest  in  discharging  the  in- 
heritance from  a  permanent  bur- 
den. Rhodes  v,  Ainsworth,  M. 
5SG.S.  Page  87 

5.  In  an  action  for  adultery,  letters 
written  by  the  wife  to  the  husband 
(while  living  apart  from  each 
other)  proved  to  have  been  writ- 
ten at  the  time  they  bore  date, 
and  when  there  was  no  reason  to 
suspect  collusion,  are  admissible 
evidence  without  shewing  dis- 
tinctly the  cause  of  their  living 
apart.  Trelawney  v.  Coleman,  A/. 
58  G.  3.  90 

6.  An  indenture  of  apprenticeship 
made  1797,  having  been  signed 
only  by  one  overseer  of  the  ap- 
pellant-parish, the  respondent-pa- 
rish to  shew  that  only  one  had 
been  appointed  that  year,  called 
upon  the  appellants  to  produce 
the  original  appointment,  (having 
given  them  notice  to  produce  all 
books  and  writings  relating  there- 
to,) one  book  only  was  produced, 
and  that  was  not  for  the  year 
1797  :  Held  that  the  respondents, 
not  having  taken  any  means  to 
procure  the  testimony  of  the  over- 
Beer  himself,  (who  must  be  pre- 
sumed to  have  the  custody  of  the 
original  appointment,)  were  not 
entitled  to  give  secondary  evidence 
of  its  contents.  The  King  v.  The 
Inhabitants  of  Stoke  Golding,  M. 
5SG.S.  173 

.  Upon  a  plea  of  plene  administra- 
vit,  plaintiff  in  order  to  shew 
assets,  gave  in  evidence  a  copy  of 
a  bill  and  answer,  purporting  to 
be  an  answer  by  a  person  of  the 
same  name,  and  sustaining  the 
same  character  as  the  defendant : 
Held  that  the  copy  was  srimissiMe, 
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fend  that  on  the  face  of  it,  there 
"was  presumptive  evidence  of  iden- 
tity; the  defendant  not  having 
shewn  any  circumstances  to  rebut 
the  presumption.  Hennell  v. 
Charles  Lyon,  Administrator  of 
Mary  Lyon  deceased,  M.  58  G.  3. 
Page  182 

8.  Where  a  deed  purported  to  grant 
all  the  coal-mines  in  the  lands  in 
the  occupation  of  widow  K.  and 
son,  and  the  grantor  had  not  at 
that  time  any  lands  in  the  occu- 
pation of  widow  K.  and  son  ;  and 
the  deed  was  founded  upon  a 
contract  of  sale  executed  some 
months  before,  to  which  the 
grantor's  land*  steward  was  the 
subscribing  witness:  Held  that, 
for  the  purpose. of  explaining  the 
latent  ambiguity  in  the  deed,  let- 
ters written  by  the  latter  to  the 
grantees,  respecting  the  sale  to 
them  by  the  grantor  of  the  coal- 
mines in  the  deed,  and  purporting 
to  be  written  by  hia  directions, 
were  admissible  evidence  without 
shewing  an  express  authority  from 
the  grantor  to  write  them.  Beau- 
mont v.  Field,  H.  58  G.  3.       247 

9.  An  averment  in  a  declaration 
that  defendant's  dogs  were  accus- 
tomed to  worry  and  bite  sheep 
and  lambs,  is  not  supported  by 
proof  that  the  dogs  were  of  a  fero- 
cious and  mischievous  disposition, 
and  that  they  had  frequently  at- 
tacked men.  Hartley  v.  Harri- 
man,T.58G.3.  620 

Semble,  however,  that  an 'aver- 
ment that  the  dogs  were  of  a  fe- 
rocious and  mischievous  disposi- 
tion would  be'sufficient  in  an  action 
brought  for  an  injury  to  plaintiff's 
sheep,  without  alleging  specifically 
that  they  were  accustomed  to  bite 
and  worry  sheep.  620 

10.  The  defendant  (in  an  action  at 
the  suit  of  the  assignee  of  a  bank- 
rupt), had  attended  a  meeting  of 
the  commissioners,  and  exhibited 
the  account  between  him  and  the  I 


bankrupt,  and  afterwards  made  a 
part-payment  to  the  plaintiff  on 
that  account :  Held,  in  an  action 
for  the  balance  remaining  due, 
that  this  was  prima  facie  evidence, 
as  against  the  defendant,  that  the 
plaintiff  was  assignee,  and  that  it 
was  not  necessary  to  produce  the 
proceedings  under  the  commission, 
the  defendant  not  having  given 
notice  of  his  intention  to  dispute 
the  bankruptcy.  Dickinson  As- 
signee of  Booth  v.  Coward,  T. 
5SG.S.  Page  677 

11.  An  averment  (in  a  declaration 
for  disturbing  the  plaintiff's  right 
of  common)  that  plaintiff  was  en- 
titled to  common  of  pasture  for  all 
his  cattle  levant  and  couchant  upon 
hu  land,  is  well  supported  by 
evidence  that  the  plaintiff  was  a 
part-owner  with  defendant  and 
others  of  a  common  field,  upon 
which,  after  the  corn  was  reaped 
and  the  field  cleared,  the  custom 
was  for  the  different  occupiers  to 
turn  out  in  common  their  cattle, 
the  number  being  in  proportion 
to  the  extent  of  their  respective 
lands  within  the  common  field; 
although  such  cattle  were  not 
maintained  upon  such  land  during 
the  winter ;  and  although  the  cus- 
tom proved  was  to  turn  out  in 
proportion  to  the  extent  and  not 
to  uie  produce  of  the  land,  in  re- 
spect of  which  the  right  was 
claimed. 

Held  also,  that  it  was  not  neces- 
sary to  state  his  right  to  be  with 
the  exception  of  his  own  land, 
but  that  it  was  well  laid  to  be 
over  the  whole  common.  Chees* 
man  v.  Hardham,  T.  58  G.  3.  • 

706 

EXCISE. 
See  Penal  Statute,  2. 

EXECUTOR. 
1.  Where  an  executrix  pleaded  1st, 
Noivassumpsit;   2d,   ne   unqucs 
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executrix;  and  3d,  plene  admi- 
nistravit;  and  issues  on  the  first 
pleas  were  found  for  the  plaintiff, 
and  on  the  last  for  the  defendant, 
it  was  holden,  that  the  last  plea, 
being  a  complete  answer  to  the 
action,  die  defendant  was  entitled 
to  the  general  costs  of  the  trial. 
Edward*  v.  Bethel,  H.  58  G.  3. 
Page  254 

2.  Where  plaintiff  sued  as  executor, 
and  was  nonsuited  upon  evidence 
being  given  at  the  trial,  that  the 
supposed  testator  was  still  alive, 
the  Court  refused  to  allow  costs 
to  the  defendant,  it  appearing 
from  affidavits  on  both  sides,  to 
be  still  at  least  doubtful  whether 
the  supposed  testator  were  living 
or  not,  Zachariah  v.  Page,  //. 
58  G.  3.  386 

3.  A.  being  indebted  in  his  indi- 
vidual capacity  to  a  house  in  trade, 
of  which  he  himself  was  a  partner, 
in  a  sum  of  money,  the  amount  of 
which  could  not  be  exactly  ascer- 
tained, covenants  to  pay  the  firm 
all  his  then  debts,  ana  such  other 
debts  as  should  subsequently  ac- 
crue. A.  dies  without  having 
satisfied  the  original  debt,  and 
having  contracted  further  debts 
subsequent  to  the  execution  of 
the  deed:  Held,  that  his  execu- 
tors, two  of  whom  were  partners 
in  the  house  of  trade,  could  not 
plead  either  of  those  debts  as  an 
outstanding  specialty  debt,  or  by 
way  of  retainer.  De  Tastet  v. 
Shaw  and  Others,  T.  5H  G.  3.   66* 

FINE. 

If  one  of  two  tenants  in  common  of 
a  reversion  levy  a  fine  of  the  whole, 
such  fine  does  not  require  an  actual 
entry  by  the  other  tenant  in  com- 
mon to  avoid  it.  Roe  dein.  Trus- 
cott  v.  Elliott ,  Jtf .  58  G.  3.  85 

FRAUDS,  STATUTE  OF. 
1.  Where  premises  had  been  let  to 


B.  for  a  term  determinable  by  8 
notice  to  quit,  and  pending  such 
term  C.  applies  to  An  the  land- 
lord, for  leave  to  become  the  te- 
nant instead  of  B.,  and  upon  A. 
consenting,  agrees  to  stand  in  2?.'» 
place,  and  offers  to  pay  rent : 
Held,  that  (although  B.'s  term 
had  not  been  determined  by  a  no- 
tice to  quit,  or  a  surrender  m 
writing)  A.  might  maintain  an 
action  for  use  and  occupation 
against  C,  and  that  the  latter 
could  not  set  up  B.'s  title  in  de- 
fence to  that  action.  Pkipps  v. 
Sculthorpe,  M.  58  G.  3.     Page  50 

2.  Where  a  defendant,  taken  on  a 
ca.  sa.,  is  discharged  out  of  cus- 
tody by  consent  of  the  plaintiff, 
the  debt  itself  is  extinguished; 
and  therefore  a  promise  by  a  third 
person  to  pay  that  debt  on  con- 
dition of  that  discharge  is  an  ori- 
ginal promise,  and  not  within  the 
29  Car.  2.  c.S.  *.4. 

(latere.  Whether  under  the  29 
C.2.  c.  9.  J.4.,  in  order  to  charge 
a  person  with  the  debt  of  another, 
the  consideration  for  the  promise, 
as  well  as  the  promise  itself,  must 
be  in  writing?  Goodman  v.  Chase, 
H.58G.3.  897 

3.  Where  a  defendant,  having  en- 
tered into  a  guarantee  in  writing, 
and  become  liable  upon  it,  at  a 
period  of  more   than  six    years 
before  the  commencement  of  the 
suit,  verbally  promised,  within  six 
years  that  the  matter  should  be 
arranged,   and  afterwards,    upon 
an  action  being  brought,  pleaded 
actio   non   accrevit,  &c. ;   it   was 
holden  that  the  statute  of  frauds 
having  been  once  satisfied  by  the 
original  promise  being  in  writing, 
it  was  not  necessary,  in  order  to 
take  the  case  out  of  the  statute  of 
limitations,  that  the  latter  promise 
should  also  be  in  writing.  Gibbons 
and  Others  v.  M'Casland,  Execu- 
trix, r.  58G.3.  690 

4.  A  contract  for  a  year  s  service  to 

commence 


GUARDIAN  IN  SOCAGE. 


INCLOSURE  ACT. 
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commence  at  a  subsequent  day, 
being  a  contract  not  to  be  per- 
formed within  the  year,  is  within 
the  4th  section  of  the  statute  of 
frauds,  and  must  be  in  writing ; 
and,  therefore,  no  action  can  be 
maintained  for  the  breach  of  a 
verbal  contract  made  on  the  27th 
May  for  a  year's  service  to  com- 
mence on  the  30th  June  following. 
Braeegirdle  v.  Heald9  T.  58  G.  3. 
Page  722 

FREIGHT. 


The  master  of  a  ship  has  not  a  lien 
on  the  freight  for  his  wages,  or  for 
his  disbursements  on  account  of 
the  ship  during  the  voyage,  or  for 
the  premiums  paid  by  him  abroad 
for  the  purpose  of  procuring  the 
cargo.  Smith  v.  Plutamer,  T. 
58  G.S.  575 

GAMEKEEPER. 
A  gamekeeper  was  authorized  by  his 
deputation  to  seize  greyhounds, 
setting-dogs,  ferrets,  and  to  do  all 
things  belonging  to  the  office  of 
gamekeeper,  according  to  the  di- 
rections of  the  acts  of  parliament: 
Held,  that  he  was  not  thereby  au- 
thorized to  seize  hounds,  Grant 
v.  Hulion  and  Others,  M.  58  G.  3. 

134 
GRANT. 
See  Chancel. 

GUARDIAN  IN  SOCAGE. 

There  cannot  be  a  guardian  in  so- 
cage of  an  equitable  estate ;  and, 
therefore,  where  a  pauper  married 
the  widow  of  a  man  who  had  paid 
for  and  been  let  into  possession  of 
a  freehold  cottage,  and  had  died 
leaving  a  daughter,  but  without 
having  had  any  legal  conveyance 
executed  to  him  in  his  lifetime ;  it 
was  holden  that  the  pauper's  resi- 
dence in  the  cottage  for  forty 
days  did  not  confer  a  settlement 
on  him,  the  widow  not  being  guar- 
dian in  socage  to  the  daughter. 


Held  alto,  that  the  Court  will 
not  take  notice  of  doubtful  equit- 
able estates.  The  King  v.  The 
Inhabitants  of  Toddington,  £. 
58G.S.  Page  560 

HAWKER  AND  PEDLAR. 

A  licensed  hawker  opening  a  room 
in  a  place,  he  not  being  a  house- 
holder there,  and  that  not  being 
the  usual  place  of  his  abode,  and 
selling  there  by  retail,  does  not 
thereby  commit  an  offence  within 
the  statute  50  G.  3.  <?.41.  *.7.  To 
constitute  such  an  offence  the  sel- 
ling must  be  by  outcry,  Ac.  or 
some  mode  of  sale  at  auction. 
Alien  v.   Sparkall,  M.  58  G.  3. 

100 

HUNDRED,  Action  against. 
See  Action  on  the  Cass,  2. 4*. 

ILLEGAL  AGREEMENT. 

Where  A.  agreed  to  sell  to  B.  one- 
third  share  of  a  ship,  which 
was  then  to  be  employed  on  a 
joint  adventure,  in  the  exportation 
of  military  stores  to  South  Ame- 
rica, contrary  to  an  order  in  coun- 
cil then  in  force:  Heidi  that  (the 
agreement  being  entire,  and  con- 
taining on  the  face  of  it  an  illegal 
stipulation.)  it  lay  on  the  party 
seeking  to  enforce  the  same  to 
shew  that  means  had  been  used  to 
obtain  a  licence,  or  that  the  ille- 
gal purpose  had  been  abandoned,, 
and  that  in  failure  thereof  4* 
could  not  recover  for  the  share  of 
the  ship.  Holland  and  Another  v. 
Hall  and  Another,  M.  58  G.  3. 

53 

ILLEGAL  TRADE. 
See  Insurance. 

INCLOSURE  ACT. 

Where  commissioners,  by  an  inclo- 
3C4  sure 
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INSURANCE. 


LANDLORD  AND  TENANT. 


sure  act,  were  empowered  (inter 
alia)  to  moke  roads  and  to  defray 
the  expencc  by  a  rate  on  the 
several  proprietors,  and  they  exe- 
cuted their  award  as  to  the  allot- 
ments before  the  roads  were  com- 
pleted or  sufficient  funds  were 
raised  for  that  purpose :  Held, 
that  they  might  afterwards  make 
a  rate  to  defray  the  ex  pence  of 
Completing  the  roads.  Haggcrston 
v.  Dugmore  and  Others,  M. 
58  G.  3.  Page  82 

INDICTMENT. 

Where  the  defendant  has  been  ac- 
quitted on  an  indictment  for  not 
repairing  a  road,  the  Court  will 
not  grant  a  new  trial;  yet  they 
will,  under  very  special  circum- 
stances, suspend  the  entry  of 
judgment,  so  as  to  enable  the  par- 
tics  to  have  the  question  recon- 
sidered upon  another  indictment, 
without  the  prejudice  of  the  for- 
mer judgment.  The  King  v.  The 
Inhabitants  of  Wandsworth,  M. 
58  G.  3.  63 

INSURANCE. 

1.  A  ship  was  permitted  by  a  li- 
cence to  proceed  from  D.  to  L.9 
and  thence  to  Z?.,  there  to  load  to 
the  destination  of  the  port  from 
which  she  departed.  Tjie  vessel 
proceeded  on  her  voyage  from  D, 
to  L.  and  from  L.  to  B.  .•  Held, 
that  she  was  not  protected  by  the 
licence  on  a  further  voyage  afrom 
B.to  L.  Everth  and  Another  v. 
Tttnno,  M.  58  G.  3.  142 

2.  The  46  G.  3.  c.34.  only  repeals 
the  navigation  acts  as  to  forcigii- 
built  ships,  and  docs  not  confer 
upon  them  (when  navigating  under 
its  provisions  with  the  king's  li- 
cence) all  the  privileges  of  Bri- 
fu/'-built  ships  ;  and  therefore  the 
former  cannot  trade  to  the  western 
coast  of  America  without  a  South 
Sea  licence. 


Qucerc,  Whether  42  G.  3.  c.  77. 
authorizes  British-built  ships  bo  to 
trade  without  such  licence.  Dun- 
lop  v.  Gill,  H.  58  G.3.  Pa*e  334 
3.  Where  a  ship  had  sailed  from 
Elsineur  on  her  voyage  home  six 
hours  before  the  owner,  who  fol- 
lowed in  another  vessel  on  the 
same  day,  and  having  met  with 
rough  weather  in  his  passage,  ar- 
rived first,  and  then  caused  an 
insurance  to  be  effected  on  his 
own  ship:  Held,  that  these  cir- 
cumstances were  material  to  be 
communicated  to  the  underwriter, 
and  that  it  was  not  sufficient  to 
state  merely  that  the  ship  insured 
was  "  all  well  at  E.  on  the  26th 
July,1'  the  day  of  her  sailing. 
Kirby  v.  Smith,  T.  58  G.  3.      672 

JUSTICES. 

The  37  G.3.  c.143.  *.l.,  by  which 
the  justices  at  their  respective 
petty  sessions  within  the  divisions, 
districts  and  other  places  of  the 
several  counties  of  England,  are 
authorized  to  appoint  examiners 
of  weight  and  balances,  extend* 
only  to  such  divisions,  Ac.  as  were 
known  and  recognized  at  the  time 
when  the  act  passed ;  and  there- 
fore such  appointment  made  at  a 
petty  sessions,  by  two  justices  for 
a  district  which  they  had,  without 
the  consent  of  the  other  magis- 
trates, created  within  the  last  five 
or  six  years,  was  held  to  be  illegal. 
The  King  v.  The  Justices  qfDevov , 
E.  58  G.  3.  588 

LANDLORD  AND  TENANT. 

See  Use  and  Occupation.  Limit- 
ations, Statute  of,  3. 

Where  a  tenant  ceased  to  reside  on 
the  premises  for  several  month;, 
and  left  them  without  any  furni- 
ture, or  sufficient  other  property 
to  answer  the  year's  rent:  Held 
that  the  landlord  might  properly 
proceed 
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proceed  under  11  (7.2.  c.19.  s.  16. 
Ho  recoTer  the  possession,  although 
he  knew  where  the  tenant  then 
wai,  and  although  the  justices 
found  a  servant  of  the  tenant  on 
the  premises  when  they  first  went 
to  view  the  same. 

Held  also,  that  it  is  not  neces- 
sary to  state,  in  the  record  of  the 
magistrate's  proceedings,  that  the 
landlord  had  a  right  of  re-entry, 
although  such  a  right  must  exist  in 
order  to  entitle  the  party  to  pro- 
ceed under  this  statute.  Ex  parte 
Pilton,  H.  58  G.  3.         Page  369 

LEVANT  AND  COUCHANT. 
See  Evidence,  11. 

LIBEL. 

The  Court  will  grant  a  criminal 
information  for  publishing  in  a 
newspaper,  a  statement  of  the  evi- 
dence given  before  a  coroner's 
jury,  accompanied  with  comments, 
although  the  statement  be  correct, 
and  the  party  has  no  malicious 
motive  in  the  publication.  The 
King  v.  Fleet,  H.  58  G.  3.       379 

LICENCE  TO  TRADE. 
See  Insurance. 

LIEN. 

The  master  of  a  ship  has  not  a  lien 
on  the  freight  for  his  wages,  or 
for  his  disbursements  on  account 
of  the  ship  during  the  voyage,  or 
for  the  premiums  paid  by  him 
abroad  for  the  purpose  of  procur- 
ing the  cargo.  Smith  v.  Plummer, 
A.  58G.3.  575 

LIMITATIONS,  STATUTE  OF. 

1.  Trespass  for  breaking  and  enter- 
ing coal-mines  and  taking  away 
"coals.  Plea,  actio  non  accrevit 
infra  sex  annos.  To  which  the 
plaintiff  replied  in  the  affirmative. 
At  the  trial  no  evidence  was  given 


to  shew  that  the  trespass  was 
actually  committed  within  six 
years :  Held,  that  evidence  of  a 
promise  to  make  compensation, 
made  by  defendant  before  the 
commencement  of  the  action,  and 
when  he  was  threatened  with  an 
action  for  taking  away  coals,  was 
not  sufficient  to  support  this  issue ; 
by  which  the  plaintiff  was  bound 
to  prove  the  affirmative,  that  he 
had  a  good  cause  of  action  within 
six  years  before  the  commencement 
of  the  suit.  Hurst  v.  Parker,  M. 
58  G.  3.  Page  92 

2.  One  of  two  joint-drawers  of  a  bill 
of  exchange  becomes  bankrupt, 
and  under  his  commission,  the  in- 
dorsees prove  a  debt  (beyond  the 
amount  of  the  bill)  for  goods  sold, 
&c,  and  they  exhibit  the  bill  as  a 
security  they  then  held  for  their 
debt,  and  afterwards  receive  a 
dividend :  Held,  in  an  action  by 
the  indorsees  of  the  bill  against 
the  solvent  partner,  that  the  sta- 
tute of  limitations  was  a  good 
defence,  although  the  dividend 
had  been  paid  by  the  assisjhees  of 
the  bankrupt  partner  within  six 
years.  Brandram  and  Others  v. 
Wharton,  E.  58  G.  3.  463 

3.  The  statute  of  limitations  is  a  good 
defence  to  an  action  by  a  landlord 
for  rent  against  one  who  had  once 
been  his  tenant  from  year  to  year, 
but  who  had  not  within  the  last 
six  years  occupied  the  premises, 
paid  rent,  or  done  any  act  from 
which  a  tenancy  could  be  iuterred, 
although  the  tenancy  had  not  been 
determined  by  a  notice  to  quk. 
Leigh  v.   Thornton,    T.  58  G.S. 

626 
4  Defendant  having  entered  into  a 
guarantee  in  writing,  and  become 
liable  upon  it,  at  a  period  of  more 
than  six  years  before  the  com- 
mencement of  ths  suit,  verbally 
promised  within  six  years,  that 
the  matter  should  be  arranged,  and 
afterwards  upon  an  action  being 
brought, 
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MARKET. 
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brought,  pleaded  actio  non  accre- 
dit, &c :  Held,  that  the  statute  of 
frauds  having  been  once  satisfied 
by  the  original  promise  being  in 
writing,  it  was  not  necessary,  in 
order  to  take  the  case  out  of  the 
statute  of  limitations,  that  the  latter 
promise  should  also  be  in  writing. 
Gibbons  and  Others  v.  M'Casland 
Executrix,  T.  58  G.  S.    Page  690 

MANDAMUS. 

Where  an  order  pf  removal  was 
served  on  the  appellant  parish  on 
Saturday,  and  the  sessions  were 
holden  on  the  following  Tuesday, 
and  the  appellant  parish  was  thirty- 
seven  miles  from  the  place  where 
the  sessions  were  holden,  but  there 
was  no  appeal  to  those  sessions, 
and  the  justices  refused  to  receive 
the  appeal  at  the  next  sessions, 
the  Court  granted  a  mandamus. 
The  King  v.  The  Justices  of  Essex, 
M.58G.3.  210 

MARKET. 

King  Charles  the  Second,  by  charter 
granted  to  the  corporation  of 
Walsall  two  fairs,  to  be  holden 
annually,  within  the  borough  and 
foreign,  and  confirmed  to  them 
all  markets  which  they  then 
held,  with  a  reservation  of  the 
rights  of  the  lord  of  the  manor ; 
it  appeared  that  a  market  had 
been  holden  immemorially  in  the 
High-street  of  Walsall  until  a 
very  late  period,  when  the  cor- 
poration, finding  it  inconvenient, 
.  removed  it  out  of  the  High-street 
to  another  and  more  convenient 
place  within  the  borough;  the 
corporation  had  exercised  acts  of 
ownership  in  pulling  down  an  old 
market-house  and  erecting  a  new 
one;  the  clerk  of  the  markets, 
however,  had  been  appointed  by 
the  lord  of  the  manor,  but  he 
did  not  receive  any  toll  from  the 
persons  frequenting  it.    The  de- 


fendant having  been  indicted  for 
a  nuisance  in  erecting  stalls  in  die 
High-street,  after  the  removal  of 
the  market,  the  Judge,  upon  the 
trial,  left  it  to  the  jurv  to  say, 
whether    the    corporation    were 
owners  of  this  market;   adding, 
that  if  they  were,  the  right  of 
removal  was  incident  to  the  grant. 
The   jury  having    found  in   the 
affirmative,  the  Court  refused  to 
grant  a  new  trial.     The  King  v. 
CoUerill,  ftf.  58  6.  S.        Page  67 

NOTICE  OF  ACTION. 
See  Tax  Collector. 

OVERSEER. 
See  Variance-    Assumpsit. 

PARTNER. 

Under  a  declaration  containing  only 
one  set  of  counts,  charging  the 
defendant  in  his  own  right,  the 
plaintiff  may  recover  one  demand 
due  from  the  defendant  individu- 
ally and  another  due  from  him  as 
surviving  partner.  Richards  v. 
Heather,  M.  58  G.  3.  29 

PENAL  STATUTE. 

1.  The  statute  18  Eliz.  c  5.  which 
prohibits  the  compounding  of  any 
offence  upon  colour  or  pretence 
of  process,  or  without  process, 
upon  colour  of  any  offence  against 
any  penal  law,  does  not  apply  to 
offences  cognizable  only  before 
magistrates;  and  an  indictment 
for  compounding  such  an  offence 
was  holden  bad  in  arrest  of  judg- 
ment. The  King  v.  Crisp,  II.  58. 
G.  3.  282 

2.  The  setting  up  of  a  private  still 
without  entry  at  the  excise,  or 
licence,  is  an  offence  subject  to  the 
penalty  of  20/.  only,  and  not  200/. ; 
and  therefore  a  conviction  for 
such  an  offence  in  die  latter  pe- 
nalty was  quashed.  The  King  v. 
Bond,  H.  58  G.  3.  390 

3.  In 
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3.  In  an  action  founded  upon  the 
25  G.  2.  c.  36.  by  one  of  the  two  in- 
habitants, who  had  given  inform- 
ation, &c.  to  the  parish  constable 
of  A.  B.  keeping  a  bawdy-house, 
in  consequence  of  which  A.  B. 
was  prosecuted  to  conviction,  it 
is  necessary,  (in  order  to  entitle  the 
plaintiff  upon  such  conviction  to 
recover  the  reward  of  10/.  from 
the  overseers,)  that  the  prosecution 
should  have  been  conducted  by 
the  parish  constable,  and  there- 
fore, where  the  two  inhabitants 
had  taken  upon  themselves  to 
conduct  it,  it  was  holden  that 
they  were  not  entitled  to  the  re- 
ward, and  that  a  demand  upon 
the  overseer  stating  the  prosecu- 
tion so  to  have  been  carried,  on 
was  insufficient  to  entitle  them  to 
an  action  for  the  double  penalty 
given  by  the  act  in  case  of  a  neg- 
lect or  refusal  by  the  overseer  to 
pay  such  sum  of  10/.  upon  de- 
mand. Clarke  v.  Rice  T.  58  G.  3. 
Page  694 

PEW. 

See  Chancel. 

PLEADING. 
Sec  Appeal  of  Death. 

1.  Under  a  declaration  containing 
only  one  set  of  counts,  charging 
the  defendant  in  his  own  right, 
the  plaintiff  may  recover  one  de- 
mand due  from  the  defendant  in- 
dividually, and  another  due  from 
him  as  surviving  partner.  Richards 
v.  Heather,  M.  58  G.  3.     Page  29 

'„>•  Declaration  by  B.,  a  treasurer 
of  a  friendly  society,  on  a  bond 
to  A.,  then  being  treasurer.  Plea, 
non  est  factum;  the  bond  given 
in  evidence  was  to  A*,  without 
stating  him  to  be  treasurer  to  the 
society:  Held  that  J3.  was  en- 
titled to  recover.  Cartridge  v. 
Griffiths,  M.  58  G.S.  57 

3.  Trespass  for  breaking  and  entering 
coal-mines,  and  taking  away  coals. 


Plea,  actio  non  accrevit  infra  sex 
annos ;  to  which  the  plaintiff  replied 
in  the  affirmative.  At  the  trial  no 
evidence  was  given  to  shew  that 
the  trespass  was  actually  com- 
mitted within  six  years.  Held 
that  evidence  of  a  promise  to  make 
compensation,  made  by  defendant 
before  the  commencement  of  the 
action,  and  when  he  was  threat- 
ened with  an  action  for  taking 
away  coals,  was  not  sufficient  to 
support  this  issue;  by  which  the 
plaintiff  was  bound  to  prove  the 
affirmative,  that  he  had  a  good 
cause  of  action  within  six  years 
before  the  commencement  of  the 
suit.  Hur$i\.Parker,M.58G.3. 
Page  92 

4.  Where  an  act  of  parliament  in  the 
enacting  clause,  creates  an  offence 
and  gives  a  penalty,  and  in  the 
same  section  there  follows  aproviso, 
containing  an  exemption  which  is 
not  incorporated  with  the  enacting 
clause  by  any  words  of  reference. 
it  is  not  necessary  for  the  plaintiff, 
in  suing  for  the  penalty,  to  nega- 
tive such  proviso  in  his  declaration. 
Stcelv.Smith,  M.5SG.S.         94 

5.  A  recognizance  is  not  a  record 
until  it  is  enrolled ;  and  therefore, 
where  defendant  pleaded  to  as- 
sumpsit on  bills  of  exchange,  &c- 
that  the  plaintiff  was  indebted  to 
him  by  virtue  of  a  recognizance 
taken  in  the  court  of  Exchequer, 
which  was  still  in  force,  as  by  the 
said  recognizance  remaining  in 
the  said  court  before  the  barons 
will  appear,  without  stating  that 
it  was  enrolled:  A  replication, 
that  the  plaintiff  was  not  so  in- 
debted, concluding  to  the  country, 
was  held  good,  on  special  de- 
murrer, inasmuch  as  the  plea  did 
not  state  a  debt  due  by  recogni- 
zance, which  was  matter  of  record. 
Glyn,  Bart,  and  Others  v.  Thorpe, 
At\58G.3.  153 

6.  Action  for  use  and  occupation. 
Plea,  that  plaintiff  before  action, 
took  and  detained,  as  a  distress 

for 
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for  the  rent,  goods  of  value  suffi- 
cient to  satisfy  the  same :  Held, 
on  special  demurrer,  that  this  plea 
was  bad,  for  not  shewing  that  the 
rent  was  satisfied.  Lear  v.  Ed- 
monds, M.  58  G.  3.         Page  157 

7,  Proceedings  by  bill,  concluding 
with  a  prayer  of  judgment  of  the 
writ,  and  declaration  founded 
thereon :  Held,  bad  upon  special 
demurrer.  Attxvood  v.  Davis,  M. 
58  G.  3.  172 

8  Indictment  against  the  inhabitants 
of  a  parish  for  not  repairing  a  road. 
Plea,  that  the  inhabitants  of  a  par- 
ticular district  within  the  parish 
hare  imraemorially  repaired  all  the 
roads  within  that  district,  of  which 
the  road  indicted  was  one :  Held 
that  this  plea  was  good,  although 
it  did  not  state  any  consideration 
for  the  liability  of  the  inhabitants 
of  the  district.  The  King  v.  The 
Inhabitants  of  Ecclesfiela,  H.  58 
G.S.  348 

9.  The  exception  in  12  G.  3.  c.61. 
s.  11.  of  mills  or  other  places  then 
used  for  making  gun-powder,  &c. 
does  not  apply  to  the  limits  first 
mentioned  in  that  clause ;  but  only 
"  to  the  other  part  of  Great  Bri- 
tain" not  within  those  limits ;  and, 
therefore,  an  information  charging 
the  keeping  of  more  than  the 
allowed  quantity  of  gun -powder 
within  the  specified  limits  need  not 
negative  this  exception.  The  King 
v.  Matters,  H.  58  G.  3.  362 

10.  A  bailable  writ  is  not  necessarily 
a  special  writ  within  the  51  G.  3. 
c.  124. ;  and,  therefore,  a  plea  stat- 
ing that  plaintiff  commenced  his 
action  by  a  bailable  writ  indorsed 
for  bail  for  60l.,by  virtue  of  which 
defendant  was  arrested  ;  and  that 
plaintiff's  then  cause  of  action  did 
not  amount  to  15/.,  or  to  any  sum 
for  which  defendant  v.-as  liable  to 
be  arrested ;  was  held  bad  on  ge- 
neral demurrer  for  not  shewing 
the  writ  to  be  a  special  writ.  Bau 
v.  Swan,  H.  58  G.  3.  893 

11.  An  averment  in  a  declaration 


that  defendant's  dogs  were  accus- 
tomed to  worry  and  bite  sheep 
and  lambs,  is  not  supported  by 
proof  that  the  dogs  were  of  a  fe- 
rocious and  mischievous  disposi- 
tion, and  that  they  had  frequently 
attacked  men. 

Semble,  however,  that  an  aver- 
ment that  the  dogs  were  of  a  fero- 
cious and  mischievous  disposition, 
would  be  sufficient  in  an  action 
brought  for  an  injury  to  plaintiff's 
sheep,  without  alleging  specifically 
that  they  were  accustomed  to  bite 
and  worry  sheep.  Hartley  v. 
Harriman,  T.  58  G.  3.    Page  620 

POOR  RATE. 
See  Custom,  2. 

1.  The  owners  of  a  coasting  vessel 
are  liable  to  be  rated  in  respect 
of  the  profits  accruing  therefrom, 
in  that  parish  where  they  them- 
selves reside,  and  where  the  ship 
is  registered,  her  cargoes  are  usu- 
ally received  and  delivered  and 
her  freight  paid,  and  which  is  the 
home  of  the  vessel  when  unem- 
ployed, although  at  the  time  of 
making  the  rate,  the  ship  was  not 
actually  within  the  parish.  But 
they  are  not  liable  to  be  rated  for 
a  ship  which  was  never  locally 
within  the  parish,  although  the 
profits  be  there  received  by  the 
owners.  The  King  v.  Richard 
Shepherd  and  Others,  M.  58  G.  3. 

109 

2.  Where  a  statute  empowered  the 
proprietors  of  a  canal  to  take  rates 
in  respect  of  vessels  navigating 
the  same,  and  expressly  exempted 
such  rates  from  the  payment  of 
taxes,  rates,  &c. ;  it  was  boldcn 
that  the  land  occupied  by  the 
canal  was  also  thereby  exempted 
from  poor's  rate.  The  King  v. 
The  Colder  and  HehUe  Naviga- 
tion Company,  H.  58  G.3.       263 

3.  A  canal  act  directed,  that  the 
company  should  be  rated  for  all 
lands  and  buildings  in  the  same 
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proportion  as  other  lands  and 
buildings  lying  near  the  same,  and 
as  the  same  would  he  rateable  if 
they  were  the  property  of  indivi- 
duals in  their  natural  capacity; 
.  and  a  subsequent  act  directed  all 
rates  and  assessments  upon  the 
personal  estate  of  the  company 
should  be  assessed  in  every  parisn 
in  proportion  to  the  length  of  the 
canal  in  such  parish :  Held,  that 
the  company  were  liable  to  be 
rated  for  their  lands,  &c.  only  at 
the  same  value  as  other  adjacent 
lands,  and  not  according  to  the 
improved  value  derived  from  the 
land  being  used  for  the  purposes 
of  the  canal.  The  King  v  The 
Grand  Junction  Canal  Company •, 
H.  58  G.  3.  Page  289 

POST-OFFICE. 
A  parcel,  containing  bank-notes, 
stamps,  and  a  letter,  was  sent  by 
a  common  carrier  from  one  stamp- 
distribution  to  another  :  Held,  in 
an  action  against  the  carrier,  that 
the  circumstance  of  the  letter  ac- 
companying the  stamps  was  prima 
facie  evidence  that  it  related  to 
them,  so  as  to  bring  the  case  with- 
in the  proviso  of  the  42  G.  fl.  c.81 . 
*.  6.,  which  enacts,  "  That  the  pro- 
hibition to  send  letters  otherwise 
than  by  the  post  shall  not  extend 
to  letters  sent  by  any  common 
carrier  with  and  for  the  purpose 
of  being  delivered  with  the  goods 
that  the  letter  concerns ;"  and  that 
the  defendant  not  having  proved 
the  letter  to  relate  to  any  other 
subject-matter,  was  liable  for  the 
value  of  the  parcel.  Bennett  v. 
Ciovgh  and  Another,  li.  58  G.  3. 

461 

POST-HORSE  DUTY. 

A  coach  and  horses  were  hired  at 
PorUea  to  take  a  party  to  the 
theatre  at  Portsmouth,  and  to  bring 
back,  and  a  specific  sum  was 
charged:   Held,  that  this  was  a 


letting  to  hire  of  horses  by  the 
stage,  to  be  used  in  travelling,  and 
liable  to  a  duty  of  one-fourth  of 
the  amount  charged,  under  48  G.  3. 
c.  98.  i.8. 

So,  where  a  chaise  and  horses 
were  hired  to  take  a  party  out  to 
dinner,  and  to  bring  back. 

Mourning  coaches  hired  to  take 
up  at  a  distant  place,  and  to  carry 
thence  persons  to  the  place  of  in- 
terment, for  which  a  specific  sum 
is  charged,  are  liable  to  the  same 
duty;  and  such  coaches  are  not 
exempted  by  reason  of  carrying  a 
corpse,  if  living  persons  go  along 
with  it  in  the  carriage.  White  v. 
Beazley,  M.  58  G.  3-       Page  166 

POWER. 

A  power  of  sale  is  reserved  to  three 
trustees  and  their  heirs ;  one  of  the 
trustees  dies,  and  the  two  sur- 
viving trustees  execute  the  power: 
Held,  that  the  power  was  not  well 
executed ;  although  the  deed  ex- 
pressly provided  that  the  money 
arising  from  the  sale  should  be  en- 
trusted to  the  trustees  for  the  time 
being,  and  although  it  also  re- 
served a  power,  in  case  of  death,  &c. 
to  appoint  new  trustees.  Towns- 
end  and  Another  v.  Wilson,  T. 
58  G.  3.  608 

PRACTICE. 

1.  Where  the  defendant  has  been 
acquitted  on  an  indictment  for  not 
repairing  a  road,  the  Court  will 
not  grant  a  new  trial;  yet  they 
will,  under  very  special  circum- 
stances, suspend  the  entry  of 
judgment,  so  as  to  enable  the  par- 
ties to  have  the  question  reconsi- 
dered upon  another  indictment, 
without  the  prejudice  of  the  for- 
mer judgment.  The  King  v.  The 
Inhabitants  of  Wandsworth*  M. 
58  G.  3.  63 

2.  The  defendant  need  not  appear 
before  he  moves  to  reverse  an  out- 
lawry | 
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lawry ;  and  where  he  did  not  go  or 
continue  abroad  for  the  purpose 
of  avoiding  process,  the  Court  will 
On  motion,  reverse  the  outlawry, 
and  order  the  recognizance  to  be 
taken  in  the  alternative,  and  not 
for  the  payment  of  the  condemna- 
tion money  absolutely.  Graham 
and  Another  v.  Alexander  Henry 
and  Others,  Af.  58  G.  3.  Page  131 

3.  Where  the  plaintiff,  after  issue 
joined,  has  been  convicted  of  fe- 
lony, and  received  sentence  of 
transportation,  the  Court  will  com- 
pel him  or  his  attorney  to  give  se- 
curity for  costs  retrospective  and 
prospective.  Harvey  v.  Jacob, 
M.SSG.S.  159 

4.  In  a  case  where  a  general  verdict 
was  taken  generally  for  the  plain- 
tiff,  the  Court  refused  an  applica- 
tion for  entering  the  verdict  on 
particular  counts  according  to  the 
evidence  on  the  Judge's  notes, 
after  a  lapse  of  eight  years,  and 
after  the  judgment  had  been  re- 
versed in  error  for  a  defect  in  one 
count.  Harrison  v.  King,  M. 
58G.S.  161 

5.  A  married  woman,  arrested  on 
mesne  process,  is  entitled  to  be 
discharged  out  of  custody  on  filing 
common  bail,  although  her  hus- 
band had  absconded,  and  the  debt 
had  been  incurred  by  her  while 
a  feme  sole.  Crookes  v.  Fry  and 
Lavinia his  Wife,  M.5&G.2.   165 

6.  A  person  who  has  continued  to 
practise  as  a  solicitor  after  his 
certificate  has  expired,  may  under 
circumstances,  be  re-admitted 
without  giving  a  term's  notice. 
Ew  parte  Dent,  M.  58  G.  3.      189 

7.  Semble,  that  a  return  by  the  she- 
riff to  a  bill  of  Middlesex,  stating 
that  he  took  and  detained  the  de- 
fendant until  he  rescued  himself, 
is  sufficient,  without  naming  the 
rescuers,  or  stating  them  to  be 
people  of  the  county. 

But  the  return  not  stating  the 
arrest  to  have  taken  place  in  the 
'3 


county  was  held  to  be  bad.  The 
King  v.  The  ShertiF  of  Middlesex 
in  a  Cause  of  Wiluams  against 
PenneU,  M.  58  G.  3.        Page  190 

8.  In  striking  a  special  jury,  the  co- 
roner is  not  bound  to  take  the 
jurors  as  they  occur  upon  the  she- 
riff's books,  but  is  to  make  a 
selection ;  and  where  he  had  made 
such  selection  impartially,  the 
Court  refused  to  cancel  the  list  of 
persons  so  selected.  The  King  v. 
Wooler,  M.SSG.S.  193 

9.  Where  the  Court  think  that  a  pri- 
soner ought  to  be  bailed  for  felony, 
if  he  be  unable  to  defray  the  ex- 
pence  of  being  brought  to  West- 
minster for  that  purpose,  they  will 
grant  a  rule  to  shew  cause  why  he 
should  not  be  bailed  by  a  magis- 
trate in  the  country,  with  a  cer- 
tiorari to  return  the  depositions 
before  them.  The  King  v.  Jones* 
M.  58  G.  3.  809 

10.  The  defendant  having  put  in 
and  perfected  bail,  a  ca.au  was 
lodged  and  returned  non  est  in- 
ventus, and  proceedings  being  had 
against  the  bail  they  rendered  the 
principal  in  time;  the  defendant 
was  then  bailed  again  and  dis- 
charged: Held  that  proceedings 
could  not  be  had  against  the  last 
bail  without  taking  out  a  fresh  ca. 
8a.  Thackeray  v.  Harris,  M. 
5SG.S.  21* 

11.  Bond  conditioned  for  the  pay- 
ment of  a  principal  sum  in  the 
year  1820,  with  interest  in  the 
mean  time  half-yearly,  an  action 
having  been  brought  for  the  pe- 
nalty upon  a  breach  of  the  condi- 
tion, in  non-payment  of  half  a 
year's  interest  on  the  29th  Septem- 
ber 1817.  The  Court  refused  to 
stay  the  proceedings  before  judg- 
ment on  payment  of  the  interest 
due  and  costs;  although  the  non- 
payment of  the  interest  was  owing 
to  a  slip.  Van  Sandau  v.  ■■■ 
one,  Ac.  AT.  38  G.  S.       Fag*  81* 

12.  Where  a  kga]  dbjectUB  ie  taken 
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at  the  trial  and  overruled  by  the 
Judge  without  reserving  the  point, 
and  the  Court  arc  afterwards  of 
opinion  that  that  objection  was  a 
good  ground  of  nonsuit,  they  will 
grant  a  new  trial  only,  and  will 
not  permit  a  nonsuit  to  be  entered. 
Minckin  v.  Clement,  H.  58  G.  3. 

252 
IS.  Where  the  plaintiff,  having 
omitted  to  give  due  notice  of  trial, 
enters  his  record  in  the  marshal's 
book,  subsequent  to  the  entry  of 
the  defendant's  record  by  proviso 
upon  which  due  notice  of  trial 
has  been  given;  it  was  holden 
that  the  defendant  had  a  right  to 

§o  to  trial  on  his  rocord,  and  that 
tie  plaintiff  not  having  then  ap- 
peared, was  properly  nonauited. 
Broivn  v.  OttUtf,  H.  58  G.3.    253 

14.  The  Court  will  compel  seourity 
for  costs  where  plaintiff  resides 
abroad,  without  a  previous  appli- 
cation to  his  attorney;  but  they 
will  not  order  a  stay  of  proceed- 
ings unless  such  application  has 
been  made.  Bailie  v.  Bernales, 
H.5SG.3.  331 

15.  The  statute  39  &  40  G.  3.  c.  104. 
extends  to  assignees  of  a  bank- 
rupt ;  and  therefore  where  a  plain- 
tiff as  assignee  recovered  less  than 
5/.,  the  Court  ordered  a  suggestion 
to  be  entered  on  the  record  to 
deprive  the  plaintiff  of  costs ;  but 
defendant  having  given  notice  of 
his  intention  to  dispute  the  peti- 
tioning creditor's  debt,  Ac.  (which 
was  proved  at  the  trial,)  it  was 
holden  that  the  plaintiff  was  en- 
titled to  the  costs  thereby  occa- 
sioned; and  the  Court  ordered 
the  suggestion  to  be  entered  ac- 
cordingly. Ward  v.  AbruAmms, 
H.5SG.S.  367 

16.  Scire  facias  quashed  by  plaintiff 
i    before  plea  pleaded  upon  payment 

of  costs  only.    Pickman  v.  Rob- 
so*,E.5&G.S.  Page  486 

17.  Aa  intervening  5imrfav  is>«©t  to 
be  reckoned  as  one  of  the  four 


days  during  which  a  ca.  sa.  must 
lie  in  the  sheriff's  office  to  charge 
the  bail.  Howard  v.  Smith,  E. 
58  G.  3.  528 

18.  In  entering  up  judgment  on  an 
old  warrant  of  attorney,  the  affi- 
davit may  be  properly  entitled  in 
a  cause.  Sowerby  v.  woodreff,  E. 
58  G.  3.  567 

19.  The  8  &  9  W.  3.  c.  11.  *.7.  ap- 

Jdies  to  writs  of  error,  and  there- 
ore  a  writ  of  error  does  not  abate 
by  the  death  of  one  of  several 
plaintifts  in  error.  Clarkev.  Rippon, 
£.  58  G.  3.  586 

20.  Where  defendant,  a  prisoner 
after  the  issuing  of  the  writ  of 
habeas  corpus  for  bringing  him  up 
to  be  charged  in  execution,  sues 
out  and  obtains  the  allowance  of 
a  writ  of  error,  he  cannot  be 
charged  in  execution!  but  must 
be  remanded  to  his  former  cus- 
tody. Stonehouse  v.  Ramsden,  T 
58  G.  3.  676 

PROMOTIONS,  217.  729. 

PROPERTY-TAX. 
An  occupier  of  lands,  during  a 
course  of  twelve  years,  paid  to 
the  collector  of  taxes  the  landlord's 
property  tax,  and  the  full  rent  as 
it  became  due  to  the  landlord, 
without  claiming  any  deduction 
on  account  of  the  tax  so  paid : 
Held,  that  the  occupier  could  not 
recover  back  from  the  landlord  any 
part  of  the  property  tax  so  paid. 
Denby  v.  Moore,  M.5SG.3.     123 

REMOVAL,  ORDER  OF. 
See  Mandamus. 

An  order  of  magistrates  was  directed 
to  the  parish  of  W.  in  the  county 
of  Rutland,  and  also  to  the  parish 
of  Af.  in  the  county  of  Lmmter, 
and  the  words  "  county  of  Rut- 
land" were  then  written  i*  the 
margu,  and  the  magistrates  were 
in  a  subsequent  part  of  the  order, 
described 
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described  as  justice*  of  the  peace 
for  the  county  aforesaid'.  Held, 
that  it  thereby  sufficiently  ap- 
peared that  they  were  justices  for 
the  county  of  Rutland.  The  King 
v.  The  Inhabitants  of  St.  Mary's 
Leicester,  H.  58  G.  3.      Page  327 

RECOGNIZANCE. 

A  recognizance  is  not  a  record  until 
it  is  enrolled,  and  therefore  where 
defendant  pleaded  to  assumpsit 
on  bills  of  exchange,  &c.  that  the 
plaintiff  was  indebted  to  him  by 
virtue  of  a  recognizance  taken  in 
the  Court  of  Exchequer,  which 
was  still  in  force,  as  by  the  said 
recognizance  remaining  in  the 
said  Court  before  the  Barons  will 
appear,  without  stating  that  it 
was  enrolled :  A  replication,  that 
the  plaintiff  was  not  so  indebted, 
concluding  to  the  country,  was 
held  good,  on  special  demurrer, 
inasmuch  as  the  plea  did  not  state 
a  debt  due  by  recognizance,  which 
was  matter  of  record.  Glynn, 
Bart.,  and  Others  v.  Thorpe,  M. 
58  G.  3.  153. 

RULE  OF  COURT,  723. 

SALE. 

A.  by  letter  offers  to  sell  to  B. 
certain  specified  goods,  receiving 
an  answer  by  return  of  post ;  the 
letter  being  misdirected,  the  an- 
swer notifying  the  acceptance  of 
the  offer  arrived  (two  days  later 
than  it  ought  to  have  done)  on  the 
day  following  that  when  it  would 
have  arrived  if  properly  directed, 
A.  having  then  sold  the  goods 
on  the  preceding  day :  Held,  that 
there  was  a  contract  binding  the 
parties,  from  the  moment  the 
offer  was  accepted,  and  that  B. 
was  entitled  to  recover  against  A. 
in  an  action  for  not  completing 
ii 


his  contract.    Adams  and  Others  r. 

Lindsell  and  Another,  T.  58  G.  3. 

Page  6S1 

SESSIONS. 
See  Mandamus. 

SETTLEMENT  — fy   Apprentice- 
ship. 

1.  The  master  of  several  appren- 
tices, upon  his  quitting  business, 
proposed  to  assign  all  his  appren- 
tices without  mentioning  either 
their  names  or  number,  to  J.  S. 
but  no  assignment  was  ever  made ; 
the  pauper,  one  of  the  apprentices 
was  afterwards  hired  by  «/.  S.  as  a 
servant  for  fifty-one  weeks;  and 
her  former  master  on  meeting  her, 
expressed  his  approbation  of  her 
having  gone  into  the  service  of 
«/.  S. ;  the  sessions  having  found 
that  there  was  not  a  particular 
assent  of  the  original  master  to 
the  second  service,  and  therefore 
the  relation  of  master  and  appren- 
tice never  subsisted  between  J.  S. 
and  the  pauper,  this  Court  thought 
the  sessions  well  warranted  in  that 
conclusion.  The  King  v.  The  In- 
habitants of  Ashley  ae  la  Zouch, 
M.58G.3.  116 

2.  An  indenture  stated  that  the 
overseers  and  churchwardens  of 
M.  in  the  county  of  Warwick 
with  the  consent  of  justices  of  the 
said  county,  bound  a  pauper  ap- 
prentice to  T.  W.  of  «.,  in  the 
county  of  Leicester,  and  the  jus- 
tices in  their  written  consent  in 
the  margin,  described  themselves 
as  justices  of  the  county  afore- 
said:  Held,  that  it  sufficiently 
appeared  that  they  were  justices 
of  the  county  of  iVancick.  The 
King  v.  The  Inhabitants  of  Hinck- 
ley, H.  58  G.&  273 

3.  The  statute  43  Eliz.  c.  2.  does 
not  require  absolutely  two  church- 
wardens in  every  parish  for  the 
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management  of  tlktf  poor;  and 
therefore  an  indenture  binding 
out  a  poor  apprentice,  by  one 
churchwarden,  (where  by  custom 
there  wad  but  one,)  and  one  over- 
seer, was  held  to  be  good  within 
the  5th  section  of  that  statute, 
which  requires  it  to  be  executed 
by  the  greater  part  of  the  church- 
wardens and  overseers.  The  King 
v.  the  Inhabitant*  of  Earl  Shilton, 
H.  58  G.  3.  Page  275 

1.  The  premium  given  by  the  parish 
officers  upon  the  binding  out  of  a 
poor  apprentice,  'need  not  be  set 
out  in  the  indenture  in  words  at 
length;  such  an  indenture  being 
exempted  from  any  duty  by 
8  Anne  c.  9.  s>  40.,  and  the  inser- 
tion of  the  premium  being  re- 
quired for  no  other  purpose  but 
to  ascertain  the  amount  of  the 
duty.  The  King  v.  The  Inha- 
bitants  of  Qadley,    ti.  5&G.3. 

477 

SETTLEMENT— ty  Hiring  and 
Service. 

1.  Where,  by  a  parol  contract,  the 
master  agreed  to  teach  the  pauper 
to  make  stockings  during  the  year, 
for  which  he  was  to  receive  two 
guineas,  and  the  pauper  was  to 
have  his  earnings,  paying  his 
master  for  the  use  of  the  frame, 
Ac.  and  the  pauper  continued  in 
the  service  a  year  and  a  half:  It 
was  holden,  that  the  pauper  did 
not  gain  a  settlement  by  hiring 
and  service.  The  King  v.  The 
Inhabitants  of  Bilborongh,  A/. 
58  G.  3.  115 

2.  A  female  natural  child  was  hired 
for  a  year  by  the  wife  of  its  re- 
puted father,  and  continued  doing 
the  household  work  for  three  years, 
but  after  the  first  year,  no  wages 
were  paid,  nor  was  there  any  new 
contract  of  hiring :  Held,  that  the 
sessions  were  warranted  in  finding, 
that  after  tfttft  time  she  did  not 

Vol.  I. 


continue  on  the  tennis  of  the  ori- 
ginal hiring.     The  King  v.  The 
Inhabitants  of  Sow,  M.  58  <?.  S# 
Page  178 

3.  A  pauper,  before  the  expiration 
of  her  apprenticeship,  hired  her- 
self and  served  for  a  year,  the 
four  last  months  or  winch  were 
after  her  indentures  had  expired, 
and  then  hired  herself  to  the 
same  person  for  another  year,  but 
served  only  ten  months;  Held, 
that  the  first  service  {although 
without  the  knowledge  or  consent 
of  the  master)  might  be  coupled 
with  the  service  of  the  last  con- 
tract, and  that  the  pauper  thereby 
gained  a  settlement.  The  King 
v.  The  InJiabitant*  qfJOlawU$ht  H. 
58  G.3.  260 

4.  A  service  under  a  hiring  for  fifty- 
one  weeks  may  be  coupled  with  a 
service  under  a  previous  hiring 
for  a  year,  so  as  to  confer  a  settle- 
ment. The  King  v.  the  Inhabi- 
tant* of  Fillongley,   H.  58  6. 8. 

319 

5.  A  clerk  in  a  mercantile  house 
hired  by  the  year,  but  serving 
only  during  the  usual  hours  of 
business,  thereby  gains  a  settle- 
ment, although  those  hours  did 
not  by  the  custom  of  the  trade, 
ever  occupy  the  whole  day,  and 
he  went  where  he  pleased,  without 
asking'  his  master's  leave,  when 
those  hours  were  over.  The  King 
v.  The  Inhabitant*  of  All  Saint* 
Worcester,  II.  58  G.3.  322 

6.  A  pauper  agreed  to  serve  as  "a 
brickmaker  from  Michaelma*  to 
Michaelmas^  and  to  make  70,000 
bricks  at  a  stipulated  price :  Held, 
that  this  was  not  a  contract  for  a 
year's  service  absolutely,  but  a 
contract  to  serve  till  the  com- 
pletion of  the  job;  and  therefore 
a  settlement  was  not  thereby 
gained.  The  King  ▼•  The  In- 
habitant* of  JVoodhurtt,  H.  58  6. 3. 
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SETTLEMENT— by  a  Tenement 
oflOl.  a  year. 

1.  A  soldier,  whilst  his  regiment  lay 
in  barracks  at  B.  took  a  house 
there  for  himself  and  family,  of 
the  yearly  value  of  10/.,  and  re- 
sided therein  more  than  forty 
days :  Held,  that  this  was  a  coming 
to  settle  in  a  tenement,  and  that 
he  thereby  gained  a  settlement. 
The  King  v.  The  Inhabitants  of 
Brighthetmtone,  H.  58  G.  3. 

Pace  270 

2.  A  pauper  employed  as  a  labourer 
by  the  Board  of  Ordnance,  haying 
previously  occupied  a  house  at  an 
annual  rent  of  7*.,  which  was  then 
purchased  by  the  Board,  still  con- 
tinued to  reside  in  part  of  the 
premises,  at  a  weekly  rent  of  2s. 
which  was  deducted  out  of  his 
wages,  and  during  such  last  occu- 
pation he  also  occupied  a  shop 
(the  shop  and  house  together 
being  of  the  annual  value  of  102.) 
and  upon  his  dismissal  from  his 
employment  he  gave  up  possession 
of  the  house  as  required:  Held, 
that  his  last  occupation  of  the 
house  was  not  as  a  tenant,  but  as 
a  servant,  and  that  no  settlement 
was  thereby  gained.  The  King 
v.  The  Inhabitants  of  Che  shunt, 
E.  58  G.  S.  473 

3.  A  pauper  by  occupying  a  free- 
hold estate  of  his  own,  and  also 
other  lands  as  tenant,  the  whole 
being  of  the  aggregate  annual 
value  of  10/.,  does  not  thereby 
gain  a  settlement,  it  being  neces- 
sary under  the  13  &  14  Car.  2. 
r  .12.  that  he  should  come  to  settle 
on  all  the  property  in  the  character 
of  tenant.  The  King  v.  The  In- 
habitants of  St.  John  in  Glaston- 
bury, E.  58  G.  3.  481 

SHERIFF. 

See  Escape.    Elegit. 

The  sheriff  under  a  fi.  fa.  seizes  a 
lea?c  and  sells  the  term  before  the ' 

12 


writ  ia  ratOJaable,  but  does  not 
execute  the  assignment  to  the 
vendee  tBU  a  subsequent  period : 
Held,  that  this  was  a  valid  assign- 
ment. Doe  dent.  Stevens  v.  Don- 
stonyH.SSG.S.  Page  230 

SLANDER. 
An  action  for  defamation  will  not  lie 
against  a  barrister  for  words 
spoken  by  him  as  counsel  in  a 
cause  pertinent  to  the  matter  in 
issue.  Hodgson  v.  Scarlett,  H. 
5SG.3.  832 

SOUTH  SEA  COMPANY. 

The  45  G.  3.  c.  34.  only  repeals  the 
navigation  acts  as  to  foreign-built 
ships,  and  does  not  confer  upon 
them  (when  navigating  under  its 
provisions  with  the  king's  licence) 
all  the  privileges  of  British-built 
ships;  and  therefore  the  former 
cannot  trade  to  the  western  coast 
of  America  without  a  South  Sea 
licence. 

Quaere,  Whether  42  G.  3.  c.  Tt* 
authorizes  British-built  ships  »o  to 
trade  without  such  licence.  Dun- 
lop  v.  GUI,  H.  58  G.  3.  334 

SPECIAL  JURY. 
In  striking  a  special  jury,  the  co- 
roner is  not  bound  to  take  the 
jurors  as  they  occur  upon  the  she- 
riff's books,  but  is  to  make  a 
selection ;  and  where  he  had  made 
such  selection  impartially,  die 
Court  refused  to  cancel  the  list  of 
persons  so  selected.  The  King  v. 
WooUr,  M.6BG.S.  193 

SHIP. 
See  Freight.    Lien. 

STAMP. 
Where  C.  was  directed  by  a  letter 
from  B.  to  pay  out  of  the  proceeds 
of  his  goods,  then  unsold,  in  his  C.'s 
hands,  a  certain  sum  of  money  to 
Dn  which  C.  consented  to  do  bv 
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letter  to  D.9^wUUk  Je<*ar  was 

stamped  with  ana&rjf  ml -stamp), 
and  these  letters  being  given  in 
evidence  to  prove  that  the  money 
was  paid  by  order  of  B. :  It  was 
holden  that  they  did  not  amount  to 
an  agreement  between  B.  and  C, 
and,  consequently,  that  the  stamp 
was  improper,  ana  that  the  order  it- 
self for  payment  should  have  been 
stamped,  as  being  an  order  for  the 
payment  of  money  out  of  a  fund, 
which  might  or  might  not  be  avail- 
able within  the  meaning  of  the 
statute  55  G.  3.  c.  184.  schedule, 
part  1.  Firbank  and  Another,  At' 
signees  of  Mann,  a  Bankrupt,  v. 
Bell  and  Another,  M.  58  G.  3. 

Page  36 

STATUTES. 

Eliz. 
18.    Compounding  of  offences 
cognizable  before  magistrate.  282 

Car.  II. 

29.  c.  3.  s.  4.  297.  722 

Geo.  IH. 
12.  c.61.  s.11.    Gun-powder — 

Conviction.  362 

40.  c.  104.     London  Court  of 

Conscience  Act.  367 

STILL,  PRIVATE,  —  Setting  up, 

liable  to  xohat  penalty. 

See  Penal  Statute,  2. 

TAX  COLLECTOR. 
Assumpsit  for  money  had  and  re- 
ceived, brought  to  recover  the 
amount  of  an  excessive  charge 
made  by  the  defendants  as  col- 
lectors, on  a  distress  for  arrears 
of  taxes :  Held,  that  the  defend* 
ants  were  not  entitled  to  a  month's 
notice  before  action  brought,  un- 
der stat.  43  G.  3.  c.  92.  «;  70., 
which  provides  that  no  writ  or 
process  shall  be  sued  out  for  any 
thing  done  in  pursuance  of  that 


act,  till  after  one  month's  notice. 
Umphelby  v.  M'Lean  and  Another, 
M.5SG.S.  Page  42 

TRESPASS. 
See  Chancel. 

TRUSTEES. 
See  Power. 

USE  AND  OCCUPATION. 
Where  premises  had  been  let  to  B. 
for  a  term  determinable  by  a  no- 
tice to  quit,  and  pending  such 
term  C.  applies  to  A.,  the  land- 
lord, for  leave  to  become  the  te- 
nant instead  of  B.,  and  upon  A. 
consenting,  agrees  to  stand  in  B.9% 

?lace,  and  offers  to  pay  rent: 
leld,  that  (though  JB.'s  term  had 
not  been  determined  either  by  a 
notice  to  quit  or  a  surrender  in 
writing,)  A.  might  maintain  an 
action  for  use  and  occupation 
against  C,  and  that  the  latter 
could  not  set  up  2?.'s  title  in  de- 
fence to  that  action.  Phippg  v. 
Sculthorpe,  M.  5SG.S.  50 

VARIANCE. 

1.  Where  the  contract  declared 
upon  was,  that  plaintiff  had  bar- 
gained and  sold,  and  defendant 
agreed  to  buy  a  large  quantity  of 
head-matter  and  sperm  oil,  which 
was  afterwards  ascertained  to  be 
a  given  quantity,  and  the  contract 
proved  was,  for  the  purchase  of 
all  the  head-matter  and  sperm  oil, 
per  the  Wildman  :  Held  that  this 
was  no  variance.  Wildman  v. 
Glossop,M.5SG.S.  9 

2.  Declaration  by  B.  a  treasurer  of 
a  friendly  society,  on  a  bond  to  A. 
then  being  treasurer  $  Plea,  non 
est  factum,  the  bond  given  in  evi- 
dence was  to  A.%  without  stating 
him  to  be  treasurer  to  the  society: 
Held  that  B.  was  entitled  to  re- 
cover. Cartridge  v.  Griffiths,  M. 
58  G.  3.  57 

3.  Where   the   declaration    alleged 

that 
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